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RULE OF COURT. 


ADOPTED SINCE THE PUBLICATION OF VOLUME XXIX. 


28. [Curer Justice May Make Orpers UNDER 
Bankinc Law.]|—WHEREAS, Questions arise under the 
banking law of the state which demand prompt attention 
in order to protect important business interests and valua- 
ble property, and which require the appointment of re- 
ceivers and other officers. and 

WueEreas, Such questions are liable to arise at a time 
when the court-is not in session, 

Therefore, The chief justice is hereby authorized and 
empowered to pass on all questions presented to him 
which arise under said banking law, and make all orders 
which are by him deemed necessary during the time when 
this court is not in session. 
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The syllabus in each case was prepared by the judge 
writing the opinion, in accordance with rule 20. 


A table of statutes and constitutional provisions cited, 
construed, etc., numerically arranged, will be found on 
pages xlili-slv. 
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Jn Memoriam. 


OLIVER PERRY MASON. 


OLIVER PERRY Mason, chief justice of the supreme court from 
1866 to 1873, died August 18, A. D. 1891. 


At the session of the supreme court, October 6, 1891, the following 


proceedings, touching his decease, took place: 


Mr. ATTORNEY GENERAL HASTINGS: 


MAy IT PLEASE YOUR Honors: Your committee to whom was 
allotted the duty of presenting resolutions of respect to the memory 
of Hon. OLIVER P. Mason, late deceased, beg leave to submit the 
following: 


Resolved, That the bar of the state and the supreme court of Ne- 
braska unite in the expression of profound regret on account of the 
death of our brother, Hon. OLIVER P. Mason; his long and useful 
services as a lawyer, a legislator, and a judge, his great powers, his 
honest record in public and private life, his loyalty of friendship and 
nobility of character, make his name and fame the heritage of our 
state, and have endeared him tothe people. We feel that the bar of this 
state has been honored and exalted by his life and example from 
the earliest territorial days of our commonwealth to the present time. 
We know that, asa public man and jurist, JUDGE MASON has as much 
to do with, and exercised as great an influence in, the formation of 
our civil government as a state, and in the organization and perima- 
nent establishment of our courts and judiciary on a high footing 
equal with that of any state of our American Union, as any public 
man of Nebraska. 

Resolved, That in his life we recognize in the deceased a jurist pos- 
sessed of a scope and power of legal acumen and analysis equal to, 
if not greater than, that possessed by any member of the bar of Ne- 
braska. 

He was a man of great force of character, great kindness of heart, 
and of great integrity. ‘ 

As a judge upon the district and supreme bench of this state, his 
power was 80 mar?zed and his individuality so great, that his every 
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decision and opinion was stamped thereby, regardless of research and 
argument before him. He knew the law, and his analysis and expo- 
sition of it adorned his opinion, clothing the law in its purity, unob- 
scured by those personal and special influences which always surround 
the subject in controversy. 7 

His was a rugged and picturesque character in the pioneer days of 
Nebraska, and in latter years left the strong imprint of his individ- 
uality on the legal and judicial history of the state. 

As a lawyer he was painstaking and conscientious, true to his 
clients; he believed that they were entitled to the full exertion of all 
his abilities. He rested only when the end wasreached. During the 
contest he neither sent nor received a flag of truce. 

He thought for himself and spoke what he thought. He was loyal 
to his own convictions, He never, in the hope of selfish gain, agreed 
with the mistakes of majorities, but, regardless of consequences, 
pointed ont and attacked their follies and prejudices, | 

He was an open, honorable, manly foe, a loyal, true friend. He 
wore no mask. He knew his friends—his enemies knew him. 

He was the same at all times, in all places—thesoul of honor. His 
integrity was never doubted. He was above corruption and suspi- 
cion. He neither bought nor sold. He has left his family a legacy 
grander than wealth—a good name, an untarnished reputation. 

Resolved, That we condole with his family in their great loss, and 
that from an earnest desire to show every mark of respect due to the 
memory of a distinguished man and citizen, manifesting the high es- 
teem he was held in by all classes of our citizens, we will report 
these resolutions to this honorable court, now in session, and suggest 
that they be spread at length upon the records of the court. 

Gro. H. HAstInes. 
M. B. REEsE. ° 
GEo. B. LAKE. 

T. M. Manquert. 
M. L. HaAyWarp. 
J. M. WooLworts. 
E. WAKELEY. 

8. M. CHAPMAN. 
E. W. THomas. 


In presenting these resolutions on behalf of the committee, I pause 
but to add, that the life and the labors of the distinguished lawyer 
and judge, whose death we all deplore. has become so closely blended 
with the history of this state, that to write the one of a necessity 
writes the biography of the other. His strong, sanguine, and potent 
touch has left its lasting impression on the court, the bar, and upon 
the trend of the constitution and legislative enactments siace our 
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history as a territory and state began. No lofty bronze or marble 
shaft shall be his monument, no carved line upon the cold and pulse- 
less stone, no sentiment we write, no words we speak shall be his 
epitaph. He has reared for himself a monument more lasting than 
bras; or granite, by his life and by his work in the midst of the peo- 
ple. His epitaph is found upon each page of our history, fashioned 
by his own vigorous hand, guided by the magnificent capabilities of 
; his genius and intellect. Let his life and his death admonish us 
each to 
“So live that when thy summons comes to join 
The innumerable caravan that moves 
To the pale realms of shade, where each shall take 
His chamber in the silent halls of death, 
Thou go not, like the quarry slave at night, 
Scourged to his dungeon, but, sustained and soothed 
By an unfaltering trust, approach thy grave 
Like one who wraps the drapery of his couch 
About him, and lies down to pleasant dreams.” 


Hon. CHARLES O. WHEDON: 


MAY IT PLEASE THE Court: Itis a befitting custom, peculiar to 
the members of the bar, that when, as to a member of the profession 
who has enjoyed the confidence and esteem of his fellows, final judg- 
ment that he go hence without day has been pronounced and exe- 
cuted, his brothers assemble to testify to his worth. It isa privilege 
enjoyed by the members of no other profession that we are permitted 
to enter these our testimonials as enduring monuments upon the pub- 
lic records of & court. It is proper that the ordinary proceedings of 
this tribunal, over which the late OLIVER P. MASON presided as chief 
justice, should be interrupted while we pay to his memory the merit 
of well-deserved praise. 

I count it as ore of the fortunate incidents of my life that in my 
early professional career I enjoyed the privilege of forming a partner- 
ship with JUDGE Mason, which continued from October, 1874, uutil 
the close of his active professional life. During these years I was as- 
sociated with him upon terms of closest intimacy, and I came to know 
him so well, that I can speak with the assurauce of accurate know)- 
edge of those qualities in his character that now claim from his asso- 
ciates at the bar and from this court those tokens of respect and 
honor we here and now offer to his memory. His was no common 
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character. Nature, with a lavish hand, bestowed upon him the gifts 
of originality, intellectual power, and genius. Looking more fre- 
quently within than without for light, he was apt to rely more upon 
the inspiration of his own understanding and convictions than upon 
the teachings of others, and he was more given to making precedents 
than to seeking after them. He was aman of marked personality; 
strong in his likes and dislikes; he was ever a steadfast friend, an un- 
compromising enemy. The principle of treating his enemy as though 
he might one day become his friend, had no place in his creed, and. 
he was ever ready to strike his opponents with the shafts of ridicule 
and sarcasm, weapons he always carried, and to the use of which he 
was not unaccnstomed. He was honest in his convictions, both as to 
principles and men. An earnest and able advocate, in the trial of a 
cause he knew but one person in the whole world,and that person was 
his client. Before courts his arguments upon the law were concise, 
logical, and convincing, and the power he possessed of swaying juries 
and popular assemblies was surpassed by few. The dissenting opin- 
ion delivered by him in this court in Tennant’s case stands as a mon- 
ument to his keen perception of the powers and privileges of the sev- 
eral departments of the state government, his analytical powers of 
reasoning, and his vigorous use of language. He spoke and acted 
from the impylses of a warm and generous heart, and policy, in the 
common acceptation of the term, was an nnknown art. He wasa 
commoner and his sympathies were ever with the unfortunate. As 
tending to show his views of the duties of the state towards the poor, 
the debtor class of citizens, I here quote at length the report which 
he, as chairman of the judiciary committee of the house in the then 
territory of Nebraska, made to that body October 6, 1858, thirty-three 
years ago to-day. He said: 


“The undersigned, to whom were referred varions homestead ex- 
emption bills, have carefully examined and considered the same, and 
would respectfully report the accompanying substitute for the con- 
sideration of the house, and recommend its passage. 

“Your committee would further state that in addition to the ordi- 
nary reasons and arguments in favor of the wisdom of legislative 
action protecting the homesteads of families from forced sale and exe- 
cution, the peculiar situation of the people of this.territory and their 
present circumstances urge this policy upon us with a force which we 
cannot resist, animated as we are by a desire to subserve the public 
good. But one year ago everything aronnd us rejoiced in the sunlight 
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of prosperity and success. Enterprise was conducting our people 
through a thousand avenues, illuminated with the brilliant torchlight 
of lope, to individual and national wealth. 

‘The conquest of the wilderness went on like the work of magic; 
civilization was fast rearing her altars on the camp ground of the sav- 
age, and on every hand abounded the certain indications of tbrift aud 
contentment; but suddenly a cloud came upon the prospects of our 
people, and the gloom of midnight succeeded the brightness of noon- 
day. A financial revolution, without parallel in the history of our 
country, has entirely deranged the affairs of our people, and the ruin 
of thousands of our citizens is inevitable unless they are upheld and 
sustained by the helping band of legislation. 

“The home of the settler, the scene and the result of his hardship 
and toil, must go to swell the fortune of the merciless speculator, aud 
heartless and foreign money lender, unless the law, armed with jus- 
tice, shall say to the avaricious and grasping creditor, “ thus far shalt 
thou go and no farther.’’ And unless this is done, I fear a spiritless 
inaction will sueceed and take the place of that tireless energy and 
persevering industry which has hitherto characterized our young and 
vigorous population. 

‘Our people are not responsible for this state of things; no human 
sagacity could have averted the evil. It came upon us like an ava- 
lanche, and has sweptaway the prospect which encouraged our indi- 
vidual efforts, and abated the ardor of enterprise which guaranteed 
success. 

‘* Your committee is clearly of the opinion thata liberal homestead 
law is more loudly called for by the wants of our people than any 
one other act of legislation. The passage of such a law would not 
only relieve our citizens from their present embarrassment, but would 
encourage immigration, offering, as it would, an inducement for set- 
tlement amongst us of that class who have felt the hand of adversity 
most severely in other parts of the cuuntry. Many a man of enter- 
prise and possessed of good business qualifications would thus be in- 
duced to gather up the remnants of a broken fortune, and purchase a 
homestead among us, and here, upon our broad prairies and from our 
generous soil, would, in the enjoyment of his home, by the fostering 
care of legislation, rear a home which would be an ornament to our 
country and a proud heritage for his children. 

“Another great benefit, universal iu its application, which would 
result from the passage of a liberal homestead law, would be the blow 
that would be given to the credit system, that most dangerous of all 
systems, which destroys alike all who trust to the plaudits of its 
admirers. 

‘or these and other reasons equally and still more weighty, your 
committee would most respectfully u.ge the early pessage of a liberal 
homestead exemption law.”’ 
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It is not my purpose to review the public career of JUDGE Mason. 
To do so is to review the history of Nebraska as a territory and state. 
Suffice it to say that he was a member of the territorial legislature of 
the fifth, ninth, tenth, and eleventh sessions; president of the council 
when the constitution of 1866 was formed, a member of the constitu- 
tional convention of 1871, judge of the district court of the First dis- 
trict, and chief justice of this court from 1866 to 1873, and he also filled 
other public positions of lesser importance. That man has not lived 
in vain who has assisted in laying the foundation of a great state, in 
enacting and administering its laws, in forming its constitution, and 
by his counsels and labors aided in shaping its policy, and who, after 
performing every duty faithfully, has left a noble example and un- 
sullied name. 

For our deceased brother, death had no terrors. He regarded it as 
the natural, the inevitable consequences of life, to be feared neither 
too much nor too little, and when to him the inevitable period came, 
he met it with the fearlessness of a philosopher, leaving his future 
existence, in which he was a firm and undoubting believer, to that 
creative power which rules the universe. We laid his body in the 
cemetery near the scene of his earliest struggles and achievements, 
where he made his home when the savage and buffalo wandered at 
will over the site of this capital city. There, beside her, the compan- 
ion of his earliest years, whose loss he never ceased to mourn, he 
sleeps. He will pass from the memory of men as those of his day 
and generation meet the common doom of humanity, but no true his- 
tory of Nebraska will ever be written which will not contain a record 
of the public acts and services of OLIVER P. MASON. 


Hon. G. M. LAMBERTSON: 


It is my privilege to add a few words to what has been already so 
fittingly said, before death’s curtain falls forever between us and the fa- 
miliar form of JupcE Mason. In the near past death has been busy 
in our midst, but when it laid low our friend, it reaped one of its rich- 
est harvests. He,fougbt death with rare courage and hope, but at 
last the weary struggle is over. “God’s finger touched him and he 
slept.’? Those who knew him best will be his truest mourners. His 
dear friends were his near friends, and they were drawn very close to 
him. : 


Others have spoken of JuDGE MASON as a man, of his kindness of 
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heart. Certainly under his, at times, gruff exterior there was a heart 
as tender as a child’s. He delighted in his home life, and the lovely 
family that he reared reciprocated te the fullest extent the unstinted 
and boundless affection that he lavished upon them. His reference 
to the days long gone, when the fires of domestic happiness burned 
brightly, his tribute of affection to the dear companion who preceded 
him to the realms beyond, melted all hearts. 

Able as JUDGE MASON was generally, it seems to me that his great 
powers were never so splendidly exhibited as when he appeared as the 
tribune of the people or the advocate at the bar. Here his great 
powers were shown in their ripest perfection. He was the strongest 
personality and the most unique figure at the Nebraska bar. His 
individuality stamped everything it touched. Of massive propor- 
tions, of dignified, even ponderous mien, he at times swept everything 
before him in the forensic arena by his physical momentum. When 
with a voice of thunder “ gathering his brows like a gathering storm,’” 
with tremendous physical action, the very incarnation of force itself, 
he swept down upon an opponent, an error, heresy, or fraud, there was 
as little chance of staying the onset as of stopping an avalanche by 
brandishing a pin in its pathway. 

He had all the qualities of a great advocate—form, voice, rhetoric, 
humor, pathos, argumentative power, and that rare common sense 
that strikes the level of the common juror and wins the verdict when 
all else fails. 

JupGE MAson’s originality was such that his sayings have beem 
household words among the bar for a quarter of a century. He had 
a soaring imagination, but if the wings of his fancy carried him to 
the heavens, his feet were always on the solid ground. However fer- 
vid might be his rhetoric, yet he was always rooted in the facts of the 
case. His tread was massive, his steps elephantine and path-finding. 
We shail not soon look upon his like again. Now that the ripening, 
bending heads, ready for the harvest are being so rapidly gleaned by 
the sickle of death, the warning again comes to us: 


“'Tis the wink of an eye, a draught of the breath, 
From the blossoms of health to the pale ness of death.” 


Hon. W. 8. SuMMeERS, DEPUTY ATTORNEY GENERAL: 


It is my privilege to speak a few words to the resolutions of respect. 
I speak in behalf of the younger members of the bar. 
1 Kk 
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In the history of mankind no one ever rose to prominence among 
his fellows without incurring the severe criticism and condemnation 
of the masses. However high the tide of civilization rolls, prejudice 
and jealousy always render unjust, to a greater or less degree, the 
judgment of the world. How often hag the pathway of society been 
so obscured beneath the worthless fragments of an age that weary 
minds had to seek in vain for the hidden light. 

At the present time'there rises before us an individual who, early 
in life, passed proudly above the confusion of the day, fixed his gaze 
upon the great immortals and sought guidance from their shining 
lights. Humanity reveals itself in fragments. While one intellect 
towers pre-eminently above others and thus becomes the exponent of 
one kind of greatness, another, delving in an opposite realm of thought, 
may rise and shine like a star of the first magnitude in the firmament 
of creative minds. We appreciate the tireless efforts of each, and be- 
stow the laurel crown on both. 

Therefore, in virtue of a character such as has not been surpassed in 
this great commonwealth, OLIVER P. Mason, the eminent jurist, 
the eccentric citizen, deserves the epithet—great. 

I am surrounded by men of my chosen profession. Many of you 
are older in years and larger in experience than am I. You have 
practiced at the bar before and with the subject of these resolutions. 
You know him asa lawyer. It has been my privilege to study him 
only as a citizen of a great, prosperous state. I express to you my 
idea of his ability and capability. When the shams of centuries are 
settling down like a dark pall upon the people, he comes forth and 
stands amidst the fury of contending factions. He scorns vain dream- 
ers of idle tales and spinners of speculative cobwebs. He rebukes 
the teachers of unfeeling pride. He defends truth. To him falls the 
gigantic task, not of obeying, but of educating a people. Not sus- 
tained by the fire of passion, not inspired by a love for glory, he lifts 
a people by the force of his intellect, by the power of his logic, up 
into the atmosphere of his own mighty spirit, and infuses into their 
minds the fire of his own genius. He stamps indelibly upou the 
ideas and tendencies of a state the impress of his own individuality. 
To mankind he is an external conscience, whose judgment is at once 
courted and feared. His peculiar characteristic is his tremendous 
grasp on reality. We see his power in his fierce onslaught on social : 
conventionalties; in the vivid lightning flashes with which he lights 
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up moments of history and makes the historic past as brilliant as the 
living present. He is intensely practical and thoroughly original. 
He is earnest, severe, and critical. He is impassioned, devoted, and 
heroic. His judgment is good. His intuition is a marvel. Man 
studies his fellows through eye-glasses staiued by our own peculiar 
moods. Two men study his mental traits. What is the result? To 
the one be is pre-eminently liberal; to the other he is emphatically 
conservative. To the one he is profound, philosophic, and analytic; 
to the other he is acute, sagacious, and theoretic. To the one he is 
ardent, energetic, and sanguine; to the other he is cold, apathetic, 
and cynical. To the one he is a consummate master of details; to 
the other he abhors them. To the one he undertakes to demonstrate; 
to the other he attempts to conciliate. To the one he has no ele- 
ment of canning duplicity; to the other he plans to subject every- 
thing to the beck and nod of his own caprice. To the one he is 
governed by principle; to the other he acts from policy. To the one 
he is a philanthropist; to the other heis misanthropic. The one says 
his actions spring from conscience; his method of procedure is the 
forcible presentation of facts; his aim to prove himself, beyond all 
question, in the right, The other says he relies on precedent, and that 
his weapon is that stinging sarcasm which he wields with such terri- 
ble effect. In that acuteness which comprehends at a glance, in that 
shrewdness of planuing and dexterity of execution, he has few su- 
periors. He towers like a bold and defiant cliff, rough and rugged in 
its greatness. Endowed with the power to pierce the secret springs 
of human nature and the faculty of sublimely unveiling his Titanic 
thoughts, he stands himself the embodiment of a mighty idea. He 
is a psychological contradiction. He might have been a philosophi- 
cal monarch. But death touched’ his tired heart. He left behind 
him many bright gems and tangible realities on the great strand of 
human thought. Let us hope that the angel of genius will descend, 
and, hovering around the tomb of this eccentric citizen, will drop his 
laurel crown, and with tears for his misfortunes, with charity for his 
mistakes, with reverence for his majestic intellect, may it wave a 
radiant scepter for his glory, and, ascending, bear that glory to a fairer 
celime. 


Mr. CHIEF JUSTICE COBB arose and said: 


In what has been said by the attorney general, by the gentlemen 
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at the bar, and in the resolutions reported in honor of the memory of 
the late JupGE Mason, the court most sincerely concurs, 

A natural sorrow exists in this court and among the legal profession 
of the state, on account of his unexpected death. His close connec- 
tion with the constitution and laws and the administration of justice, 
during the earliest and most eventful history of the state, was so in- 
timate, so useful to the public, and so honorable to the state and to 
himself, that its severance forever occasions a mournful pause, and is 
felt as acalamity. To maintain this high position in public estima- 
tion was the great aim of his life, the cherished aspiration of a mind 
and facnlties well composed and fitted for every intellectual strife. 

He was the first presiding officer of this court. 

The Chief Justice, Gantt, though his junior in judicial service, had 
preceded him to the bar of that court, that last tribunal of impar- 
tial justice which we, for yet a littlé while, can comprehend only 
through the vision of faith. 

I concur in all that has been so excellently well said here of Jupaz 
Mason’s learning and skill as a lawyer, his discernment and impar- 
tiality as a chancellor, and his equal eloquence as an advocate. 

When he resumed the practice of law here he was not exeelled by 
any counsel in the number and variety of important causes in which 
he has appeared. 

His capability was reinforced from all the sources and branches of 
the law. He argued as to the proper functions of government, as to 
the strict intention of the constitution, the purview of codes of pro- 
cedure, the construction of statutes, the rights of corporations, and 
the doctrines of the unwritten law, with equal fullness and learning 
and fairness of judgment. And in all these he seemed to equal the 
astuteness of those who had made each a special study; and each 
branch, as he argued it, seemed to be that which he had most per- 
fectly mastered. 

While my acquainticeship with JupGr Mason was almost exclu- 
sively limited to the contentions of this hall, and to the time of my 
service here, that acquaintance grew from respect: into high esteem 
and admiration for one who so nearly filled the measure of a perfect 
lawyer—‘that honorable gentleman who speaks to every cause.’? 

During a professional experience in two states, Wisconsin and this 
state, I have had the opportunity to observe the acquirements of 
many eminent lawyers; and when I bring to reflection their gifts as + 


OLIVER P. MASON. xix 


professional leaders and advocates at the bar, it seems to me that the 
intellectual forms of RyaN and MASson rise up as two of the most 
conspicuous and exalted of the many. : 

But MAson has gone; gone in the very vigor of mental capacity, 
leaving the sweet savor of an endeared name. His contentions are 
past. But are we not privileged of the reflection that there is an ex- 
cellence of public character over which death has no power and the 
grave no victory, but which still lives on to refresh the memory with 
its halo during the lapse of years? 


Resuming his seat the CHIEF JUSTICE said: 

The resolutions reported by the committee, the remarks of the 
members of the bar, and the reply of the court thereto, will be en- 
tered upon the journal and ‘published in the appropriate volume of 
Reports, and as a further mark of respect to the deceased, the court 
will now adjourn. 
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Farmers’ LoAN & Trust Co. v. Suton MontcomMERY 
ET AL. 


[FILED JuLy 2, 1890.] 


1. Evidence: IMPEACHMENT oF WiTNxEss. John Bell on De- 
cember 31, 1886, mortgaged a brown mare colt to Emma Moore, 
who assigned the mortgage to defendant Maxwell. Subse- 
quently J. B. gave a bill of sale of the mare and other property 
to his son Thomas Bell, who mortgaged the same to the plaintiff. 
After this, defendant Montgomery, as constable, took possession 
of the mare from T. B. and turned it over to Maxwell on the 
first mortgage. The plaintiff replevied the mare from the two 
last named. On the trial of the right of possession, T. B. was 
called by plaintiff to identify the property, and Montgomery by 
the defense to impeach his evidence by relating his former state- 
ment to him, inconsistent with his present testimony. The © 
plaintiff’s objection to this examination was overruled by the 
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court, and the statement given to the jury. Held, That the ad- 
mission of the statement was error, without having first inter- 
rogated the witness as to whether he had made such statement 
and calling his attention to the time, place, and circumstances 
of the same. (Hooper v. Browning, 19 Neb., 428; R. V. RB. Co. 0. 
Linn, 15 Id., 234; George v. State, 16 Id., 321; Frederick v. Bal- 
lard, Id., 565.) 


2. Instructions: Not BASED oN EvIpENcE. On the further trial, 
the court charged the jury that if they found from the evidence 
that the plaintiff had any actual knowledge, at the time of tak- 
ing its mortgage on the brown mare in controversy, that she was 
included in the defendants’ Emma Moore mortgage, they should 
find for the defendants. Held, That as there was no evidence to 
the jury tending to prove that either the plaintiff or any of its 
agents had any notice or personal knowledge of the existence of 
the defendants’ mortgage it was reversible error in the court to 
submit the proposition to the jury. (City of Crete v. Childs, 11 
Neb., 253; Bowie v. Spaids, 26 Id., 635; Sloan v. Coburn, Id., 607; 
Dunbier v. Day, 12 Id., 596; Bradshaw v. State, 17 Id., 147; B. 
Co. v. Fink, 181d., 89; Ballard v. State, 19 Id., 609.) 


Ernor to the district court for Madison county. Tried 
below before PowsErs, J. 


Wigton & Whitham, for plaintiff in error. 
H. C. Brome, and Burt Mapes, contra, 


Coss, Cu. J. 


This action of replevin was tried in the district court of 
Madison county. The plaintiff in error was plaintiff be- 
low, and the defendants were defendants below. 

The property described, in which the plaintiff claims a 
special property, and claims the right of possession, was 
“one iron gray mare about three years old,” which plaint- 
iff claimed by virtue of a chattel mortgage, executed by 
Thomas Bell, May 10, 1887, and which, it was alleged, 
was wrongfully detained by the defendants. Their answer 
was a general denial, but the defense made was that of a 
chattel mortgage executed by John Bell, the grantor of 
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Thomas Bell, to Emma A. Moore, and by her assigned to 
R. H. Maxwell, and that defendant was the agent of Max- 
well in the foreclosure of the last nrentioned mortgage, 
executed December 31, 1886, and in which the mare in 
controversy was described as “one brown mare colt, two 
years old, valued at $100.” 

There was a trial to a jury, with a verdict and judgment 
for the defendant. 

Upon bringing the case to this court on error the plaint- 
iff assigns six substantial errors, which will be stated and 
considered in their order. 

There were numerous witnesses examined on either side. 
The facts testified to by the witnesses on either side were 
generally consistent with the testimony of other witnesses 
of the same side, but were in sharp conflict with that of the 
other side. The case turned upon the question whether 
the mare was properly described in the mortgage to Mrs, 
Moore, so that the record of her mortgage would be con- 
structive notice to subsequent purchasers and mortgagees, 
The respect in which it was claimed that the description 
was insufficient for such purpose was as to color, and ac- 
cordingly nearly all the testimony was directed to the color 
of the mare in question at the several stages of existence, 
from foal to that of the trial in the justice court at, Battle 
Creek. All of the witnesses who had seen the mare a 
sucking colt agreed that she was then of a dark brown 
color. Some who had opportunities of observing testified 
that she “shed off” in the fall, others of equal opportuni- 
ties testified that she did not “shed off” until the next 
spring; butall agreed that she did shed her coat, and when 
new hair came on she developed considerable white hair 
around her eyes, the root of mane and tail, and upon her 
flanks. It may be said to have been the concurrence of 
testimony that each time she shed her coat the new hair 
contained more white than the old, that her color was less 
brown, and approached nearer that of iron gray, gray 
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roan, gray brown, or strawberry roan. But nearly or 
quite all of defendants’ witnesses who had seen the mare, 
at about the date of Mrs. Moore’s mortgage testified that 
she was then “a brown mare,” with a few white hairs upon 
different parts of her body. Many of the same witnesses 
also saw her at the time of the trial at the justice’s court, 
and testified that she was then a brown mare. 

On the other hand, .many of the plaintiff’s witnesses also 
saw the mare at and about the date of Mrs. Moore’s mort- 
gage, and were equally emphatic in their testimony that she 
was then an “iron gray mare.” 

There being, then, such a conflict of evidence upon the 
turning fact of the case, it was peculiarly a proper one for 
a jury to decide, and if it appears that no improper testi- 
mony was permitted to go before them, nor any erroneous 
or improper charge given them, their verdict must stand. 

Upon the trial defendants called asa witness John Dun- 
can, who testified that he resided in Madison county; that 
he was acquainted with John Bell in his lifetime, and re- 
sided about eighty rods distant from him; that he knew 
of Bell’s having had in possession a brown mare colt two 
years old at that time; that he first saw the colt in the 
spring of 1885, about the time it was foaled ; that he was 
sure it was foaled about that time; its color was brown; 
that he saw the same mare last spring, and then called her 
dark gray, or brownish gray, and saw her during the year 

1886, and would then call her a brown with gray hairs 
around her eyes. Defendants’ counsel put the following 
question: ‘State how this colt was generally described.” 
Plaintiff’s attorney objected to the question, as incompe- 
tent; that the mortgage was the best evidence of the de- 
scription and color of the animal, and no foundation laid 
for the inquiry. The objection being overruled, exception 
was taken. The witness answered: ‘‘ Well, the brown 
colt.” The overruling of this objection and the witness’s 
answer are assigned for error, and the assignment is well 
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taken. The witness had already stated what he had called 
the color of the colt to be. The inquiry was evidently 
intended to call out from him what others, the community, 
called the color of the animal; in other words, to prove the 
general reputation as to her color. This could only be 
done by calling persons of the community at large and 
interrogating them, and a large number was called for that 
purpose. ‘The testimony of each was proper evidence to 
the jury for what it was worth, but it was contrary to the 
rules of evidence to questiqn either one as to what the 
others, or the community, said of the disputed color of the 
mare outside of the court. By its ruling the court per- 
mitted hearsay evidence to go to the jury, which it is not 
necessary to characterize as unjustified and injudicious, 

The defense called Simon Montgomery as a witness. It 
appears from the bill of exceptions that the defendant 
Montgomery was a constable and had taken the animal in 
‘controversy in foreclosing the Moore mortgage, then owned 
by the defendant Maxwell, and had the mare in possession 
at the commencement of this suit, and hence was made 
joint defendant. The witness testified in reply to the 
question, “State whether, at a short time after the taking 
of the mare in controversy, you had a talk with Thomas 
Bell in which he acknowledged to you that the mare was 
the one described as the small brown mare in the Moore 
mortgage.” The question was objected to by plaintiff, as 
incompetent and no foundation laid. And the objection 
being overruled by the court, the witness answered: “I 
had such conversation.” 

Q. State what was said; did he say, at that time, that 
the mare was the one described in the Moore mortgage as 
the small brown mare? 

The Jast objection was again made by the plaintiff and 
overruled by the court, \ 

A. Yes, he did. 

Q. State whether or not, a short time prior to this suit, 
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or to the trial, you had a conversation with Thomas Bell 
in which he asked you to release the little brown mare from 
the Moore mortgage, or to have Maxwell release it, and 
that he would supply you with another, a sorrel mare? 

Objection made by plaintiff, as before, and overruled by 
the court. 

A. [had that conversation with Bell; he asked me if 
I could have Maxwell release the mare, and he could get 
another sorrel mare that was described in the same Moore 
mortgage, and which we never got; that if we would re- 
lease this mare that he would go with me where we could 
find that mare. 

The plaintiff moved to strike out and exclude from the 
jury the last answer of the witness, as incompetent, not re- 
sponsive, and improper mode of impeaching a witness, 
which was overruled. 

This evidence was introduced ostensibly to contradict 
the witness, Thomas Bell, who had been called in rebuttal 
and examined by the plaintiff. On his cross-examination 
defendant’s counsel asked, “Q. Did you not tell Simon 
Montgomery, shortly after he took the mare in controversy 
from yourself, that the mare that he took was the one de- 
scribed by John Bell, and known as the small brown 
mare?” To which was answered, “I did not.” And the 
following, “Q. Within a month or so prior to the trial, 
did you not have a conversation with Robert Maxwell and 
Simon Montgomery, in which you acknowledged that 
the same mare here in controversy was the one that 
is described iu the mortgage of Mrs, Moore as the small 
brown mare?” To which was answered, “No, sir.” And 
the following, “Q. Did you not go to Maxwell and Mont- 
gomery and tell them that if they would release this mare 
‘from the Emma Moore mortgage that you would go and 
get another horse equally as good?” To which was an- 
swered, “I did not make any such statement.” ; 

Attention is called to the fact that it appears from the 
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bill of exceptions that the Emma Moore mortgage was 
executed by John Bell in his lifetime; that he afterwards 
executed a bill of sale to the animal in question, with other 
property, to Thomas Bell, who afterwards executed the 
mortgage under which the plaintiff claims title and pos- 
session; that, subsequently, during a period of sickness of 
Thomas Bell the property, including the animal in con- 
troversy, was taken from the Bell ‘premises by Mont- 
gomery upon the Emma Moore mortgage, which had pre- 
previously been assigned to Maxwell. 

Had the supposed conversation between the witness 
Bell and Montgomery occurred while Bell was in posses- 
sion of the mortgaged property it is probable that any 
statement made by him as to the identity of the mare in 
question would have been admissible as evidence against 
his mortgagee, the plaintiff. But I deem it clear that any 
statement made by him after the property passed from his 
possession was inadmissible, immaterial, and not binding 
as against the plaintiff. Such being the case, while prob- 
ably the defendant might be allowed to ask the questions of 
the witness, he was bound by his answer, and had not the 
right to call another witness to contradict his testimony. 
This point has been often decided in this court, following 
the law as laid down by Greenleaf, sec. 462, p. 561, espe- 
cially in Hooper v. Browning, 19 Neb., 428; R. V. R. Co. 
v. Linn, 15 Id., 234; George v. State, 16 Id., 321; Fred- 
erick v. Ballard, 16 Id., 565, cited by counsel for plaintiff 
in error. The court, therefore, erred in overruling the 
objection of plaintiff to the questions put to the witness 
Montgomery for the purpose of contradicting the witness 
Bell. ; 

Again, the defendant Maxwell being on the witness 
stand, on behalf of the defense, his counsel put to him 
questions in all respects similar to those put to his co- 
defendant Montgomery, as to the statements of the witness 
Bell. Thesame objection was made by the plaintiff as 
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made to Montgomery’s answers, with the same ruling by 
the court, and a like answer by the witness as that of 
Montgomery. This, as we have seen, was cumulative 
error on the part of the court. 

The plaintiff also assigns for error the giving by the 
court, of its own motion, the Gth and 7th paragraphs of 
instructions to the jury. 

“6. If you find that the property in dispute is the 
same referred to and included in defendant Maxwell’s 
mortgage, and the same was in said mortgage described 
sufficiently to enable a person to identify the property from 
such description, or from inquiry to be satisfied by such 
description, or, if yon find that the plaintiff knew at the 
time of taking his mortgage that said property was included 
in defendant’s mortgage, then you should find for the de- 
fendant, 

“7, But if you believe from the evidence that said mare 
is not the one described and included in the defendant 
Maxwell’s mortgage, or if you find that said property was 
so included but was not sufficiently described to enable 
the plaintiff at the time of taking his said mortgage to 
identify the property from the description of it contained 
in the mortgage, or from inquiries reasonably and naturally 
suggested by such description or mortgage, and that the 
plaintiff, at the time of taking his mortgage on said prop- 
erty, had no knowledge of the fact that defendants’ mort- 
gage included said property, then you should find for the 
plaintiff, provided you also find that said property was also 
included in the plaintiff’s mortgage.” 

The objection by plaintiff to these instructions is that 
they submit the question to the jury whether the plaintiff 
had any actual knowledge, at the time of taking its mort- 
gage on the mare in controversy, that she was included in 
the defendants’ (or the Emma Moore) mortgage, and the 
jury were told that if the plaintiff had such knowledge 
they should find for the defendant. There certainly was 
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no evidence before the jury tending, in the least, to prove 
that the plaintiff, or any of its agents, had any personal 
knowledge on the subject. 

On the trial the plaintiff called J. E. Simpson, who tes- 
tified: that he had transacted the entire business between the 
Farmers’ Loan & Trust Company and Thomas Bell, in 
regard to the mare in controversy, and that no other agent 
of the company had anything to do with it. 

“Q. State whether you had any knowledge or informa- 
tion that the mare in controversy was included in any 
other mortgage except the Hughes’ mortgage.” This 
question was objected to by defendants, as incompetent, 
irrelevant, and immaterial, and the objection was sustained 
by the court. The following question was then put to the 
witness: “Q. Was there anything ever said in your hear- 
ing about said animal being included in the Emma Moore 
mortgage, at any time?” This question was also objected 
to by defendants, as before, and the objection sustained 
by the court. 

The objections to this testimony were doubtless sustained 
upon the ground that it was immaterial and unnecessary 
for the plaintiff to disprove knowledge on its part of the 
facts involved in the question, for the reason that there was 
no evidence tending to prove such knowledge, and upon 
this ground the evidence was rightly rejected. But I think 
it was error on the part of the court, after excluding the 
testimony, to submit to the jury the identical proposition to 
which the overruled evidence was applicable. 

It has been held by this court in the cases cited by coun- 
sel for plaintiff in error, City of Crete v. Childs, 11 Neb., 
253; Bowie v. Spaids, 26 Id. 635; Sloan v. Coburn, Id., 
607; also in Dunbier v. Day, 12 Neb., 596; Bradshaw 
v. State, 17 Id., 147; Railroad Co. v. Fink, 18 Id., 89; 
Ballard v. State, 19 Id., 609, and Marion v. State, 20 Id., 
246, that instructions to the jury must be based upon the 
evidence, and that if an instruction assumes the possible 
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existence of a state of facts which the jury have no right 
to find, there being no evidence, it iserror. I see no escape 
from the application of this rule, so often laid down, to 
the case at bar. 

It is not deemed important to further consider the assign- 
ments of error in the case. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 


"REVERSED AND REMANDED, 


THE other judges concur. 


A.J. Hatz v. Groner H. Hess & Co, 
{FILeEp JuLy 2, 1890. 


1. Contract: Rescission: Measure of DaMacEs. G.H. H. & 
Co. contracted to furnish the heating apparatus in complete 
working order, to a specified degree of temperature, for the 
newly erected building of A. J. H., for the sum of $450. The 
owner terminated the contract, and refused to allow the con- 
tractor to proceed when the furnace and fixtures were ready to 
be putin place. Held, That,under the evidence, the measure of 
damages to the contractor was the profits under the contract 
only. 


2 : Errher Party May Rescinp: DAMAGES. A party to 
an executory contract has the right to rescind the contract, 
and terminate it wholly, without the consent of the other party, 
who is in no fault; the first party becoming liable to the other 
in any damages he may have sustained, or any compensation he 


may have earned, by reason of the rescission. 


: PROBABLE Prorits. If a contract for 
particular work is partly performed, and the employer puts an 
end to it without fanlt of the contracting party, he is liable for 
the profits to be made under the contract as well as for compen- 
sation for work already done. 


3. 
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Error to the district court for Gage county. Tried 
below before Broapy, J. 


A. Hardy, and R. 8. Bibb, for plaintiff in error: 


The contract was executory. (Fletcher v. Peck, 6 Cranch 
[U. S.], 1386.) One party to such a contract may rescind 
it without the consent of the other. (Bishop, Contracts [2d 
Ed.], sec. 837; Clark v. Marsiglia, 1 Denio [N. Y.], 317.) 
The latter cannot sue as on a completed contract; his rem- 
edy is in damages for what he has suffered in not being 
permitted to perform. (Butler v. Butler, 77 N. Y., 472.) 
After rescission and notice, the party not in fault must not 
proceed further and cause needless expense. (Bishop, Con- 
tracts, sec. 841; Dillon v, Anderson, 43 N. Y., 231; 
Strauss v. Meertief, 64 Ala., 299-307; Chamberlain v, 
Morgan, 68 Pa. St., 168; Addison, Contracts, secs. 588, , 
593.) 


W. S. Summers, contra: 


The contract was not executory, as the furnace was 
shipped subject to Hale’s order, and the title had passed., 
It is certainly the prevailing doctrine that it requires both 
parties to rescind a contract. (Davidson v. Keep, 61 Ta, 
218; Nebraska City v. Gas Co., 9 Neb., 339; Derkson v. 
Knox, 30 N. W. Rep., 49.) Where it is vendor’s inten- 
tion to pass title, and vendee’s to accept, the sale is com- 
plete. (Sewell v. Eaton, 6 Wis., 479.) Where vendor takes 
necessary steps to pass title, he may recover contract price. 
(Ganson v. Madigan, 13 Wis., 75; Webber v. Roddis, 22 
Id., 61; Cain v. Weston, 26 Id., 100.) Tess & Co., as 
they were ready to perform, were entitled to recover the 
whole amount agreed upon. (Benjamin, Sales, sec. 784; 
Thompson v. Alger, 12 Met. [Mass.], 428; Thorndike v. 
Locke, 98 Mass., 340; Pearson v. Mason, 120 Id., 53; 
Shawhan v. Van Vest, 15 Am. Law Reg. [N. S.], 153, 160 
and note.) , 
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Coss, Cu. J. 


George H. Hess & Co. sued A. J. Hale in the district 
court of Gage county. They alleged in their petition that 
the defendant was indebted to them in the sum of $450, 
with interest at seven per cent per aunum from January 1, 
1887, due upon a certain contract attached to their petition 
as an exhibit ; that the plaintiffs shipped the furnace, de- 
sevibed in the contract, to the defendant; that the same was 
delivered in accordance with the terms of the contract, and 
that in all respects the plaintiffs have complied, and are 
ready and willing to comply, with the terms of said con- 
tract; that the defendant refused to receive the furnace and 
fixtnres and refused to allow the plaintiffs to place the same 
in his building according to the terms of the contract; that 
plaintiffs now are, and at all times have been, ready and 
willing to comply with and complete said contract and put 
in and set up said furnace in accordance with the terms of 
the same; that the defendant refuses to receive said furnace 
and denies these plaintiffs access to his premises, and re- 
fuses to permit them to fulfill their contract in any manner 
whatever; that by the refusal of defendant to comply with 
the terms of the contract to be by him performed, and to 
permit the plaintiffs to fulfill the terms of the contract to 
be by them performed, they, the plaintiffs, have been dam- 
aged in the sum of $450, no part of which has been paid , 
and they pray judgment in said sum, ete. 


CONTRACT REFERRED TO AS AN EXHIBIT TO PLAINTIFFS’ 
PETITION, 
“Beatrice, Nes., August 14, 1886. 
“A. J. Hale, Esq., Beatrice, Neb.: We will furnish and 
place in your new store building one No. 80 Hess pure air 
steel furnace, together with five best black Japan registers, 
four connectings, with partition stacks and connecting pipes 
through the furnace, according to the plans and specifica- 
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tions of your architect, for the sum of four hundred and 
fifty dollars. The owner to furnish foundation and the 
necessary carpenter and brick work and provide a chimney 
with a good draft and proper ventilation for the building ; 
we to supply such register faces for ventilation as are 
needed. The storeroom to have one large 30x30 register 
face and frame placed directly above furnace in floor, and 
each pipe to have damper, each pipe connected with regis- 
ter, and partition stacks to be of sufficient size to thoroughly 
warm rooms needed by same in most severe winter weather. 
It is understood that the work shall be of the best ma- 
terial and workmanship and fully up to our standard 
of custom jobs. As the success of heating depends so 
much upon the proper size and location of registers, pipes, 
furnaces, etc., it is understood that we are to have full 
direction and control of the work té be done in connection 
with our contract, and to have the right to supply another 
furnace of our own make, or one of larger size, at our 
own expense, or to make other changes as shall ensure suc- 
cessfnl heating. We therefore agree to heat the rooms 
connected with the furnace from 65° to 70° above in ten 
below zero weather when the house is finished and made_ 
reasonably tight. Complaints, if any, to be made within 
one year. It is understood that the: furnace shall be 
operated and managed according to our printed directions. 
“Gero. H. Hess & Co., 
“Per I. F. SEARLS. 


 T hereby accept the above proposition and agreé to 
pay for the same‘when the work is completed according to 
contract. A. J. Have.” 


The defendant answered, denying that he was indebted 
to the plaintiffs as alleged in their said petition, in the sum 
of $450, or to any amount whatever. He also denied 
that plaintiffs delivered to him the furnace described in the 
petition, or that he, the defendant, ever accepted said fur- 
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nace. The defendant admitted that he signed the contract 
set up in the petition, but for a second defense he avers 
that the plaintiffs, contrary to the agreement and the con- 
tract, shipped said furnace direct to the said defendant, and 
defendant refused to take the same from the depot, or to 
become liable for the same, for that he was not to accept 
nor become liable for the same until he should have suita- 
ble opportunity to try the same, and ascertain whether or 
not it was as represented to be by the plaintiffs. And for 
a third defense the defendant averred that the plaintiffs 
have failed and neglected to perform the conditions of said 
contract by them to be kept and performed, and the de- 
fendant further denied each and every allegation of said 
petition not in said answer admitted. 

The plaintiffs’ reply was a gencral denial of every 
allegation of new matter contained in the answer. 

There was a trial to a jury, with a verdict for the plaint- 
iffs in the sum of $440. The defendant’s motion for a 
new trial being overruled, judgment was rendered for the 
plaintiffs, and the cause is brought to this court on error. 
So many of the assiguments of error as are deemed im- 
portant will be examined in their order. 

At the term of court at which the cause was tried, and 
before the same was called for trial, defendant’s counsel 
applied to the court for a continuance of the cause to the 
next term, on the ground of the absence of the defendant 
from the state. Said application was based upon the affi- 
davit of R. S. Bibb, one of the attorneys for the deéfend- 
ant, the substance of which affidavit was that before the 
commencement of said term W. 8, Summers, one of the 
attorneys for the plaintiffs, came to said affiant and asked 
him if he would agree to continue the cause over said term 
of court; that affiant stated that he would; whereupon Mr. 
Summers stated that he would write to his clients; that 
thereupon affiant stated to A. J. Hale, defendant, that he 
had made said arrangement, and upon such statement Mr. 
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Hale left Gage county to go to Michigan upon a visit with 
his wife. That it was affiant’s ynderstanding that said 
cause would not be tried at said term of court, and that he 
was so led to believe from the statement of Mr. Summers, 
who came to affiant’s office in regard to the matter; that it 
would be unsafe to proceed to trial without the attendance 
of the defendant, etc. The application was denied, which 
is assigned for error. 

In the case of Ingalls v. Nobles, 14 Neb., 272, the court 
laid down the law of continuance as follows. I quote 
from the syllabus: 

“ Ordinarily, the decision of motions to continue causes 
is left to the discretion of the particular court to which 
they are addressed. It is only where such discretion has 
evidently been exercised unwieely or abused, to the preju- 
dice of a party, that a reviewing court will interfere. 

“2. The statement of facts in an affidavit for a contin- 
uance should be specific of acts done, or of excuses for 
not doing them, and given with such particularity that an 
indictment for perjury would lie in case of its being false.” 

Measured by the rule laid down in the second clause 
of the syllabus, the affidavit falls far short, but were the 
facts stated with never so great particularity it would have 
presented a case for the discretionary actions of the court. 
Moreover, it is apparent that, taking the most favorable 
view of the facts stated in the affidavit, they did not 
amount to more than a verbal stipulation made by counsel 
out of court; and I do not remember a case in which a 
reviewing court has held it error in a trial court to refuse 
to enforce a verbal stipulation made out of court. 

Upon the trial the plaintiffs offered in evidence the con- 
tract or proposal and acceptance, attached as an exhibit to the 
petition. They introduced John A. Forbes as a witness, 
who testified that he was acquainted with the parties; that 
he was present at the signing of the contract; that he was 
acquainted with the building “into which the furnace and 
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fixtures were to go;” that he knew Mr. Colby, who was 
superintendent of the building, and who had “ notified us 
that the building was ready, and to hurry up; or, rather, 
that they were anxious for us to have the furnace here; ” 
that Armacost and witness were, at that time, agents for 
the plaintiffs ; that defendant had told the witness at differ- 
ent times that to do anything that Colby ordered would be 
satisfactory, that he had left everything with Colby as to 
the building and furnace. Colby told witness that he was 
ready for the furnace, and was anxious to have it here and 
put in; that was some time before October 1, 1886, be- 
tween the date of the contract and October following. It 
was before the furnace was received here, but witness did 
not know how long the furnace was on the road. 

Plaintiffs here offered in evidence a letter, which was re- 
ceived and marked Exhibit B. 


“ BearrRIceE, NEB., Oct. 20, 1886. 
“Geo. H. Hess & Co.: Dear Srr—The furnace has ar- 
rived at Beatrice for A. J. Hale’s building. Send on your 
man to put it in as agreed. 
“Y’s respectf’y, J. S. Cotsy, Supt.” 


The witness Forbes, continuing his testimony, stated 
that soon after the date of the letter he had a conversation 
with Mr. Hale about the furnace, and about putting it in ; 
that Hale stated that he bought the furnace and presumed 
it wasall right ; that he would admit that Gibbs was here 
as an expert to put it in, but inasmuch as they had sent 
him a bill of the furnace, which he construed to be a dun 
for the price of it, and had asked him to pay the freight on 
it, he would not receive it, and would not have it put up 
in his building; that he was aware that he was good for 
it, but he would not pay it until they got a judgment. 
This was in the presence of Gibbs, the expert, who had 
been sent on to put up the furnace. 

It further appears from the testimony of the witness, 
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that the plaintiffs did not finally insist upon his paying 
the freight, but claim that that demand was originally 
made merely as a business memorandum. Witness further 
stated that the furnace was offered to be put up in defend- 
ant’s building, but that he objected, and would not have it, 
Plaintiffs also called F. M. Gibbs as a witness, who 
testified that he was a salesman and furnace setter in the 
employ of plaintiffs; that plaintiffs shipped the furnace of 
the size and number called. for in the contract, marked Ex- 
hibit A, to Mr. Hale, the defendant, at Beatrice, Nebraska. 
It arrived in this depot, here, some few days before No- 
vember 5, 1886; that witness was there in the employ of 
plaintiffs for the purpose of putting up the furnace ; that 
he hired a dray, took the furnace up to the building, and 
defendant refused to have it put in. Witness inquired his 
reason for refusing ; if the contract was not straight, and 
if he had not contracted for it, and he said he had, and that 
it was his signature shown him on the contract, which wit- 
ness had, but that he was indignant over the matter of 
sending out the bill and charges for freight, and would not 
pay for the furnace nor allow it to be put up in his build- 
ing. Witness told him it was customary, to a great ex- 
tent, when shipping goods, to send the party consigned to, 
the bill of freight, to be deducted from the price. He 
replied “ that might be our way and everybody else’s, but 
he wouldn’t do it.” Witness told him that plaintiffs had 
already paid the freight, and that the statement might be 
‘torn up if he was not pleased with it; that there was no 
money to be paid until the furnace was placed, according 
to contract; that the plaintiff did not expect a dollar from 
it; that it was customary, if he paid the freight, to deduct 
it from the bill, as we had done with many customers. 
The witness was asked what expense the plaintiffs were 
put to and answered, there is cartage of No. 80 casting, 
on board the cars; No. 80 furnace, $125; one register-face 
border, $5; four 10x14 registers and borders, $9; one 
4 
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6x14 face, four 44 face, $1; paid Searles the cost of sell- 
ing, $45; freight to Beatrice, $28.65; two cartages, $4; 
that had witness set the furnace up, would have cost $50 
more. 

The witness Forbes was recalled by plaintiffs and testi- 
fied that it was the understanding between Searles and 
Hale that the furnace should be shipped directly to Hale. 
He also stated that ‘that was the agreement,” but did not 
state when, or by whom, the agreement was made. 

The plaintiffs also introduced the deposition of John F. 
Searles, from which it appeared that he was agent for the 
plaintiffs from March 1, 1885, to February 1, 1887, and 
that on August 14, 1886, the deponent sold a furnace for 
the plaintiffs to the defendant, to be used in a new store 
building to be erected, not then completed ; that the price 
agreed upon was $450, as per copy of the contract attached 
to the deposition, and the same as the original herein 
set forth, The deponent stated that the furnace was at 
Beatrice as soon as the defendant was ready for it; that 
deponent sent a man from Lincoln to put it up, and he 
telegraphed back that the defendant would not receive it ; 
the man was F. M. Gibbs. On receipt of the telegram 
depouent went to Beatrice and found the building not com- 
pleted, only the first rough flooring being laid on the ground 
floor ; that deponent took the furnace and fixtures to the 
building and left them on the back porch, except the regis- 
ters, which he placed on the inside of the building; that he 
went to the house of defendant to find out if he would 
allow him to put the furnace in, and asked the defendant if 
he had changed his mind as to having the furnace put in? 
He replied that he had not, and that the furnace was never 
going in there. 

The court, of its own motion, instructed the jury as fol- 
lows, which is assigned for error : 

“TJ, The plaintiffs bring their action on the contract 
offered in evidence, and allege that they complied with their 
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part of the contract until defendant refused to permit them 
to further comply therewith, and that they were ready and 
willing to proceed in compliance with the contract to its 
completion, but that defendant wrongfully prevented their 
further cormpliance with the contract; that defendant re- 
fused to comply with his part of the contract; that plaint- 
iffs are damaged by defendant’s breach of the contract. The 
defendant in his answer denies all the averments of plaint- 
iffs’ petition, except the making of the contract attached 
thereto. 

“TI. The burden of the proof is upon the plaintiffs by 
a preponderance of the evidence. If they have proved the 
material averments of their petition by a preponderance of 
the evidence, they are entitled to recover, but unless they 
have done so, the defendant is entitled to a verdict. 

“TIL. If the plaintiffs demauded of defendant payment 
of the freight on the furnace, that was something defend- 
ant was not obliged, by the contract, to do, and he had a 
right to refuse to do so, but that would not give him the 
right to refuse to permit the plaintiffs to proceed with a 
compliance on their part of the contract, nor would it give 
him a right to refuse to comply with his part of the con- 
tract. 

“TV. The contract provided that the plaintiffs should 
place the furnace in defendant’s storeroom. If defend- 
ant wrongfully prevented plaintiffs from putting the furnace 
in defendant’s storeroom, and plaintiffs’ men trying to do 
so, and actually did, except as wrongfully prevented by 
the defendant, comply with the contract, plaintiff had the 
right to take the furnace as near to the place as defendant 
would permit, in which case the defendant would not have 
the right to object because it was not taken nearer, nor be- 
cause the plaintiffs did not take it anywhere else, provided 
the plaintiffs exercised such care and diligence in the hand- 
ling and leaving of the property, for its preservation, as a 
person of ordinary care and prudence would do under like 
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circumstances. It is proper, however, to call your attention 
to the fact that the answer makes no claim of set-off or 
counter-claim on account of plaintiffs’ negligence or mis 
conduct in handling the furnace. This matter then arises 
only so far as it is involved in the question as to whether 
plaintiffs are guilty of any breach of their coutract. 

“V. If the plaintiffs recover, they should recover the 
amount of the contract price less the reasonable cost of 
doing the part unperformed by them at the time they were 
prevented from proceeding further under the contract, with 
interest from that time at seven per cent per aunum. 

“VI. There is no question of rescission of contract raised 
in the pleadings. A contract cannot be rescinded by one 
party only. It takes two to make a contract, and two to 
rescind the same. A rescinder amounts to a new contract, 
that the former contract shall no longer be in force. One 
can make a breach of contract, but it takes both the parties 
to make a rescission of the contract. Neither the petition nor 
the answer alleges the rescission of the contract. The lead- 
ing questions involved are whether the plaintiffs have com- 
plied with the obligations of the contract on their part to 
be performed, so far as the defendant would permit, and 
whether the defendant has made any breach of the contract 
on his part to be performed.” 

The following instructions were asked by the defendant 
and refused by the court, which is also assigned for error: 

“T, The court instructs the jury that, if they believe 
from the evidence that any witness has willfully sworn 
falsely respecting any material matter in the case, then the 
jury may disregard the testimony of such witness, except 
as to matters wherein he is corroborated by other witnesses 
or testimony. 

“TI. That under the proofs and pleadings of this action 
the plaintiffs cannot recover, and that consequently you 
must find for the defendant. 

“TIL. That when notice of the rescinding of a contract 
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is given to such an agent or employe of one of the parties 
as is authorized to stand in his place and represent him in 
his business, or in the particular branch of it connected 
with the subject-matter of the contract, it is sufficient, 
though such notice is not brought home to the party him- 
self. 

“TV. That after a contract has been entered into between 
two parties, and notice is given by one of them that the 
contract is rescinded on his part, he is liable for such dam- 
ages and loss only as the other party has suffered by reason 
of such rescinding of the contract, and itis the duty of such 
other party, upon receiving such notice, to save the former, 
so far as it is in his power, all further damages, though the 
performance of this duty may call for affirmative action on 
his part. 7 

“VV. That if they believe that if the defendant noti- 
fied the plaintiffs, or their authorized agents, before any at- 
tempt to deliver the furnace in question, or, at such attempt, 
that the defendant would not take and receive such furnace, 
and the plaintiffs thereafter, and without any acceptance of 
said furnace by defendant, left the same in the alley and 
allowed it to be injured by exposure, and its value cete- 
riorated or destroyed, then the plaintiffs cannot recover for 
the contract price. 

“VI. That notwithstanding they may believe that the 
plaintiffs shipped the furnace in question, under the con- 
tract, in evidence, in good faith, to perform their part, and 
still if they further find from the testimony that the de- 
fendant refused to take and aecept the furnace, and re- 
fused to allow it to be placed in his building, and notified 
plaintiffs that he would not pay for it until the plaintiffs 
got a judgment therefor, this conduct on the part of the 
defendant was a breach of his contract, and notwithstand- 
ing this the plaintiffs could not then dump said furnace in 
the alley and allow the same to become worthless and then 
sue for the contract price thereof. They should have 
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stopped at once when notified, and they cannot recover for 
any expenses incurred or damages sustained after such 
notice. 

“WII. That if they find from the evidence that the de- 
fendant committed a breach of the contract by refusing to 
accept the property, then the defendant is not liable for the 
contract price of the'furnace in this action. 

“WIT. If the defendant refused to comply with his 
contract, by refusing to let the plaintiffs put the furnace in 
his building, and by refusing to go on further with his 
contract, and this while the furnace was in plaintiffs’ pos- 
session, then it was the duty of the plaintiffs to take care 
of the furnace and not suffer it to be lost or to become 
worthless through their acts, and if they did allow it to 
become of little or no value of their own accord, then they 
cannot recover the purchase price thereof in this action.” 

There are several important questions presented by this 
record, The case is not, as I understand it, an action for 
the sale and delivery of goods; neither is it for the manu - 
facture of machinery by the plaintiffs for the defendant, 
but is rather upon a special contract to furnish and set up, 
in the building of the defendant, a furnace, with registers 
and fixtures for the purpose of heating the store-room and 
building. ; 

It does not appear from the terms of the contract, or 
from the evidence, that this furnace and its fixtures were 
agreed to be, ov were, in fact, manufactured by the plaint- 
iffs specially for the defendant, but rather that the articles 
were on hand, in store, and in possession of plaintiffs at 
Chicago, and were agreed to be transported by them to de- 
fendant’s building at Beatrice, Ncb., there to be set up in 
the building, put in successful operation and made to heat 
the building, under certain conditions, to a stated degree of 
atmosphere. It is agreed that the plaintiffs performed 
their part of the contract up toa certain point, that they 
had the component parts of a furnace and heating appara- 


Vou. 30] JANUARY TERM, 1890. 55 


Hale v. Hess. 


tus, answering the general description of that they con- 
tracted to furnish, at the railroad depot at Beatrice, when 
the defendant sought to put an end to the contract and its 
further performance by peremptorily refusing to accept 
the furnace or to allow the plaintiffs to set it up in his 
building. 

The questions upon which the case, as now presented, 
turns, as I view it, are: What were the rights of both 
parties under the circumstances? Could the defendant re- 
scind the contract, refuse to go further under it, and, if so, 
what was the remedy and measure of damages to the 
plaintiffs on that account? Could they treat the furnace 
and fixtures as the property of defendant, and recover of 
. him the contract price, less the cost of setting the same up, 
or must they recover, if at all, upon the breach of con- 
tract? 

The court, in’ the instructions complained of as error, 
took the former views. It charged the jury in the sixth 
instruction that there was no question of the rescission of 
the contract raised in the pleadings, and stated to the jury 
“that a contract cannot be rescinded by one party only ; 
that it takes two to make a contract, and two to rescind a 
contract; that a rescinder amounts to a new contract that 
the former shall no longer be enforced ; that one can make 
a breach of a contract, but it takes both the contracting 
parties to make a rescission of the contract.” 

While there can be no doubt that the doctrine of this 
instruction is supported by many authorities and decisions, 
upon a carcful review of all the authorities cited I am not 
able to agree with the court in its application to the case at 
bar. It is true that the defendant in his answer does not, 
in terms, allege that he rescinded the contract, but he does 
allege that the plaintiffs, contrary to the agreement of the 
parties, shipped the furnace direct to defendant, and that 
defendant refused to take the same from the depot, and be- 
came liable for it until he should have an opportunity to 
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try it and see that it was suitable as agreed upon by the 
plaintiffs. The plaintiffs in their evidence proved that 
while the furnace and fixtures were at the railroad depot 
defendant declared to their agents that, for the reasons im- 
perfectly set out in his answer, he would not accept the 
furnace, nor permit it to be set up in his building. This, 
I hold, in law, amounted to a rescission of the contract, if 
it be competent, as it appears to be, for one party alone to 
rescind a contract. 

Bishop, in his commentary on the law of contracts, sec. 
837, says that “the proposition is sound in principle and 
sufficiently supported by authority, though more or less 
may be found in the books against it, that one party alone, 
with no consent from the other, who is in no fault, has, at . 
law, the power—not to be exercised without liability for 
damages, but still the power—to rescind any executory con- 
tract. If this were not so, one might be ruined by an 
undertaking the carrying out of which a change in cir- 
cumstances rendered highly inexpedient or practically im- 
possible.” ‘This authority is cited by plaintiff in error. 
It commends itself to my judgment, is supported by the 
reasoning of the author, which follows the text cited, with 
the reference to many authorities, and is believed to be the 
true doctrine of the modern cases. 

If the power to rescind exists in a party to a contract as 
a matter of Jaw—bearing in mind that no rescission’ is 
claimed to be effectual to deprive another party to the con- 
tract of any right or compensation he may have earned by 
virtue of it, or of any damages to which he may be en- 
titled by reason of the breach of the contract by the 
rescinder, if this right is one of law—then it would not be 
incumbent on the party exercising it to give any reason or 
excuse thercfor. But, were reasons to be given, it does 
not appear that the defendant was entirely without one. 
The plaintiffs, as we have seen, had agreed, for a consider- 
ation in money, to furnish and place in successful opera- 
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tion the furnace and heating apparatus for defendant’s 
building, reserving to themselves the right to supply an- 
other of their own make, or one of larger size, at their own 
expense, or to make other changes to insure successful 
heating, agreeing to heat the rooms in connection with the 
furnace from sixty-five to seventy degrees above in an 
atmosphere of ten degrees below zero. As appears from 
the bill of exceptions, after entering into this contract, and 
probably a half month before the arrival of the furnace 
at Beatrice, the plaintiffs sent to the defendant the follow- 
ing bill payable: 
“ Curcago, October 14, 1886. 
“ Bought of Gro. H. Hess & Co. 
“Mr. A. J. Hae, Beatrice, Neb. 

“1 No. 80 Iurnace, with Reg. and connections, as per 
contract, $450. 

“All goods ave shipped at ‘ Released rates of freight’ at 
ownev’s risk of breakage, unless otherwise ordered. 

“Terms.—All accounts subject to sight draft at matu- 
rity.” 


The furnace and fixtures were shipped to the defendant 
at his expense for freight and railroad charges. This was 
at least an apparent departure from ordinary fair dealing 
by the plaintiffs, which challenged the suspicions of the de- 
fendant, as it was well calculated to do, that the plaintiffs 
were seeking an advantage over him. And where no legal 
justification is required, it would seem to have been a moral 
justification of the defendant in entering upou a prompt 
rescission of the contract, as he did, in such manner that 
while he subjected himself to compensation and damages 
to the plaintiffs for all that they had performed under their 
contract, he was rid of all further dealings and complica- 
tions with them. 

By the fifth instruction the court charged the jury that 
if the plaintiffs recover, they should recover the amount 
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of the contract price, ‘less the reasonable costs of doing the 
part unperformed, at the time they were prevented from 
procecding further under the contract, with interest from 
that time at seven per cent. 

I take occasion to remark that the law of damages has 
been for a considerable period in the course of growth 
and expansion; its earlier rules of application have been 
subjected to frequent jndicial review with the advantage of 
the experience of the past, and the suggestive aid of new 
interests demanding consideration, and new forms of injury 
seeking remedy and redress, Sutherland in a late work on 
Damages, vol. 1, page 132, thus states the condition of' the 
law in such cases : 

“Tf a contract for particular work is partly performed 
and the employer then puts an end to the undertaking, re- 
covery may be had against him, not only for the profits 
the contractor could have made by performing the contract, 
but compensation also for so much as he has done towards 
performance, Preparations for performance, which were 
a necessary preliminary to performance, or within the con- 
templation of the parties as necessary, in the particular 
case, rest upon the same principle.” 

To this principle the author cites numerous cases, and 
among others, that of Derby v. Johnson, 21 Vt.,17.  Ac- 
cording to the syllabus in the case the parties entered into 
a contract in writing, by which the plaintiffs engaged 
to do all the stone work, blasting, and masonry upon 
three miles of railroad at certain specified prices by the 
cubic yard, The plaintiffs entered upon the perform- 
ance of the contract, and, while so engaged, the defendants 
gave them an unconditional direction to leave the work, 
and to do nothing more under the coutract ; and the plaint- 
iffs left immediately. It was held that this could not be 
treated as a mutual relinquishment of the contract, but as 
au exercise of a right, which by-law belonged to the defend- 
ants, to put an end to the contract, leaving themselves, 
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liable, of course, for all consequences resulting from such 
breach of the contract upon their part. 

In such cases the plaintiffs may elect to treat the con- 
tract as still existing and binding upon the defendants, and 
may recover for the work performed at the contract prices, 
and for all damages incurred in consequence of the discon- 
tinuance of the contract by the defendants, 

Also the case of Danforth v. Walker, 37 Vt., 239, 
where the plaintiffs contracted to deliver the defendant a 
quantity of potatoes during the winter, as called for by 
defendant. Before they were all purchased by plaintiffs 
the defendant notified them by letter not to purchase any 
more until they should hear from him, which order was 
not subsequently countermanded ; and it was held that the 
letter was not a rescinding of the contract, but a refusal to 
receive any more potatoes upon it than the plaintiffs had on 
hand, or had already purchased. It was also held that in 
executory contracts a party has the power to stop the per- 
formance on the other side, by an explicit order to that 
effect, by subjecting himself to such damages as will com- 
pensate the other party for being stopped in the perform- 
ance on his part, at that point or stage in the execution of 
the contract. 

And in Friedlander v. Pugh, 43 Miss., 111, the court, 
in the syllabus, state that it is by no means a sound doc- 
trine of law, or of morals, that when one party to a con- 
tract is hindered from full performance by the other, the 
one obstructing can, in all cases, be held liable in damages 
to the extent cf the entire price agreed upon for full per- 
formance. In such case the true rule, resting upon the 
best authority and the soundest reasoning, is that the just 
claims of the party so hindered are satisfied when he is 
recompensed for the part performed, and for his actual loss 
as to the part unperformed. 

Also in the case of Polsley v. Anderson, 7 W. Va, 
202, a case of interest to lawyers, as it concerns attor- 


60 NEBRASKA REPORTS. . [Vor. 30 


Hale v. Hess, 


neys’ fees. Polsley & Son entered into a contract with 
Anderson that they, with W. H. Tomlinson, Esq., all at- 
torneys at law, would prosecute a certain suit in chancery 
pending in the circuit court, wherein defendant was com- 
plainant and the heirs at law of John Anderson, deceased, 
were defendants, for the enforcement of specific performance 
of a contract for the conveyance of land between John 
Anderson, in his lifetime, and the defendant. The defend- 
ant agreed that the plaintiffs and Tomlinson should be paid 
for their legal services $100 each, and if the result was in 
favor of defendant, $300 each; inall $600. The plaintiffs 
and Tomlinson prosecuted the suit and fulfilled their part 
of the contract in good faith. The defendant, of his own 
motion, caused the suit to be dismissed, without the consent 
of his counsel, and thereby hindered and prevented the 
further prosecution of it. The court charged the jury, 
in effect, that if they were satisfied, from the evidence, that 
the facts were as stated in the plaintiffs’ declaration they 
should find for the plaintiffs in the sum of $300, the 
amount of the contract. ‘The supreme court, by a lengthy 
opinion referring to thany of the cases cited by our author 
Sutherland, reached the conclusion that there had been a 
misdirection of the jury in the court below, and reversed 
the judgment. 

‘We have seen that, in our view, the defendant had the 
right to rescind, or to stop the further performance of the 
contract, and that he did so while the material of the fur- 
nace and accessories were still at the railroad depot, and 
that he refused to accept any part of the same. And while 
it will not be denied that the plaintiffs did what they could 
to deliver it, yet, as he refused to receive it, and so notified 
the plaintiffs before it was taken from the depot, he never 
did receive it, in law or in fact. As has been stated, the 
defendant, by pursuing this course, assumed the burden of 
paying all such sums as the plaintiffs had earned, and all 
damages which they had sustained in the execution of the 
contract, and consequent of’ its rescission. 
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We have also stated that in such a case the party hin- 
dered from going on with the contract was entitled to the 
profits which he would have realized had he been suffered 
to complete it. That is an important element in this in- 
stance, as it appears from the bill of exceptions that the 
profits under the plaintiffs’ proposal were as more than two 
to one to the value of the articles to be furnished, or of the 
services to be rendered. The plaintiffs’ witnesses testified 
that the furnace and all the accessories placed upon the cars 
at Chicago were worth, according to the plaintiffs’ bill of 
prices, $140. The contract price for the furnace complete 
and in successful operation, was $450. Fifty dollars was 
the amount testified to by the plaintiffs’ witness Gibbs as the 
pay he was to have received for setting up the furnace. 
Four hundred dollars may be then assumed as the price of 
the furnace and fixtures at the railroad depot. From this 
deduct the cost on cars at Chicago, $140, and $260 is the 
remainder, which, taking the furnace at Beatrice, where it 
was to be delivered, and accounting nothing “for released 
rates of freight on it from Chicago,” is wholly profits on 
the contract. This, I think, is all that the plaintiffs are 
entitled to recover of the defendant in the transaction ; and 
while their petition but imperfectly states such cause of 
action, yet, as the defendant’s answer is likewise inexact, I 
think the plaintiffs are entitled to their option to accept 
that amount to avoid further litigation. 

The 1st and 2d instructions asked by defendant were, I 
think, properly refused; the evidence not justifying the 
court in giving them. The other instructions asked for by 
defendant fairly present the law, as I understand it, and 
should have been given by the court. 

The judgment of the district court will be reversed, and 
the cause remanded for further proceedings, unless the de- 
fendants in error shall, within sixty days from the date of 
the entry of this opinion, file in this court a remittitur in 
the sum of $180, as of the date of the judgment of the 
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district court, but in case such remittitur be filed within 
the time stated, the judgment will stand 


AFFIRMED, 


TuE other judges concur. 


McPHEE & McGinty, appe_Lants, v. Z. L. Kay, 
APPELLEE. 


[FILED JuLyY 2, 1890.] 


1, Mechanics’ Liens: FAaILurzE To FiLk Account. In proceed- 
ings to enforce a mechanic’s lien by plaintiffs, as subcontractors, 
for material furnished to the contractor without authority of 
defendant, as the owner, no account of which under oath was 
made and filed with the register of deeds, under sec. 3, art. 2, 
of chap. 54, Comp. Stats., within sixty days after furnishing 
the material, held, not good. 


2. 


: DISCHARGE: THE EVIDENCE examined, and held, suffi- 
cient to sustain the judgment below discharging the lien. 


APPEAL from the district court for Red Willow county. 
Heard below before CocHRAN J. 


Hugh W. Cole, for appellants, 
W. 8. Morlan, contra, 
Coss, Cu. J. 


This action was brought in the district court of Red 
Willow county by McPhee & McGinty, plaintiffs, against 
Z. L. Kay, defendant. The cause of action, as set out in 
the petition, is, that on or about the 18th day of October, 
1886, the plaintiffs entered into an oral contract with the 
defendant, by and through the defendant’s agent, William 
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Lang, to furnish the defendant certain building and finish- 
ing material, therein particularly set out and described, at 
the agreed price of $195, for and in the construction of a 
dwelling house on lots 7 and 8, in block 2, in the original 
town of McCook, Red Willow county, in this state, 

2. That in pursuance of said contract the plaintiffs fur- 
nished said material to the defendant for the erection of 
said house on the 18th day of October, 1886, for the said 
snm of $195. 

3. That the defendant, at the time when, etc., was the 
owner of said lots 7 and 8 by virtue of a contract of pur- 
chase, ete. 

4, That on the Ist day of February, 1887, and within 
four months of the time of furnishing said material, the 
plaintiffs made an account in writing, of the items of such 
material furnished defendant under said contract, and, after 
making oath thereto as required by law, filed the same in 
the office of the clerk of Red Willow county, Nebraska, 
on the 7th day of February, 1887, and within four months 
of the time of furnishing said materials,claiming a me- 
chanic’s lien therefor upon said lots and the building 
thereon. 

5. That the sum of $195 and interest from the 18th day of 
October, 1836, now remains due and unpaid on said ac- 
count, with prayer for a judgment for said sum and inter- 
est, together with costs of suit, and that said premises may 
be sold and the proceeds of such sale applied to the pay- 
ment of such judgment, interest, and costs, and for general 
relief. 

The answer of the defendant consisted of a general 
denial, 

There was a trial to the court, a jury being waived, with 
a finding and judgment for the defendant. 

The plaintiff’s motion for a new trial was overruled and 
the cause brought to this court on appeal by the plaintiffs. 

It appears from the evidence, as contained in the bill of 
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exceptions, that the plaintiffs reside in the city of Denver, 
Colorado, and were dealers in Jnmber and manufacturers 
and dealers in building material; the defendant resides 
at McCook, Red Willow county, in this state; also, that 
William Lang resides at Denver and is an architect. It 
further appears that in the summer and fall of 1886 the 
defendant erected a dwelling house at McCook; that pre- 
paratory to building, he, through correspondence, employed 
said William Lang as an architect to draw an elevation and 
prepare a plan and specifications of his said building ; 
that pursuant to such employment Lang drew such eleva- 
tion and prepared such plans and specifications, which 
were sent to defendant, at McCook, for his inspection, and 
finally approved and paid for by him. It also appears 
that the defendant employed and entered into a con- 
tract with one John F. Collins, of McCook, a carpenter 
and contractor, to furnish all materials and construct the 
said house complete, according to the plans and specifica- 
tions furnished by the said architect. Collins entered upon 
the construction of the house, and pursued it to some state 
of completion, but to what extent does not appear, when 
he abandoned it, and the defendant purchased some mate- 
rials for its completion and finished it himself. This ap- 
pears from the testimony of the defendant, and, although 
he was cross-examined by plaintiffs’ counsel, he: was not 
examined, nor did he state, nor does it otherwise appear, 
what material he purchased, nor of whom. I quote his 
entire cross-examination : 

Q. This woodwork and materials furnished went into 
the building, didn’t they ? 

A. I suppose they did. , 

It also appears that the defendant overpaid Collins, the 
contractor, for the material furnished and work done by 
him, to a considerable amount. 

The deposition of William Lang, the architect above 
referred to, taken at Denver, was offered by the plaintiff, 
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and read on the trial. After stating his residence and 
business, he stated that he was acquainted with the plaint- 
iffs, and also acquainted with the defendant through cor- 
respondence with him. I quote: 

Q. Have you had any business transactions in the past 
three years with the defendant, and, if so, what was the 
nature of that transaction? 

A. I have; he employed me to make plans for a dwell- 
ing house he was building in McCook, Nebraska. 

Q. Who hired you and paid you for your services in 
that transaction ? 

A. Z, L. Kay, the defendant in this case. 

Q. During the time of that-transacting of said business 
did you have any dealings with the plaintiffs with respect 
to the same, and, if so, state what you did in that regard 
and for whom? 

A. I did; the defendant in this « case wrote me request- 
ing that I should get him prices on certain woodwork to 
be ured in the construction of his house, such as glass, 
brackets for gables, porches, ete. I submitted the list sent 
me to Billings & Stewart and plaintiffs in this case, and 
received bids from them, which I sent to the defendant, 
Shortly after that—probably a week or ten days—I re- 
ceived a letter from them, saying, we want you to ship us 
those goods. I went to Mr. McPhee, who refused to ship 
the goods to Collins, but did ship them to Dr. Kay, the 
defendant, upon the strength of the letter which I had 
received from Kay, showing my authority to act in the 
premises, 

Q. I will ask you whether or not these are the letters 
referred to? (Showing witness two letters.) 

A. Yes, sir; except the Collins letter, which I cannot 
find. 

Q. Did you receive these letters during the time referred 
to? 

A. Yes, sir, 

5 
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(Letters attached to deposition, marked Exhibits A and 
B.) 

Q. Did you, at any time during the transaction before 
referred to, act or pretend to represent any other person 
than the defendant in respect thereto? 

A. I did not. 

Q. What, if any, instructions were given to McPhee & 
McGinty by you, referring to the shipping of the material 
so ordered by you? 

A. I ordered them to ship the goods to Dr. Z. L. Kay, 
in care of John Collins. 

The first of the above letters is dated McCook, Neb., 
August 14, 1886, and is entirely devoted to the sketch of 
the building which Lang had sent to Kay and certain pro- 
posed changes therein. The date of the second letter is 
torn off. It is also chiefly devoted to propused changes in 
the plan, but closes with the following paragraph: “T ex- 
pect I shall ask you to assist me in getting mantel, stained 
glass, brackets for gable, porch railing, etc. — 

The deposition of Charles D. McPhee, also taken at 
Denver, was offered in evidence by the plaintiffs and read 
at the trial. He stated that he was one of the plaintiffs 
and was not acquainted with the defendant. In answer to 
a question by plaintiffs’ counsel he stated: “ We were re- 
quested to make an estimate on a bill of materials by one 
William Lang, an architect, for a house that the defendant 
was building in McCook, Neb. We made the estimate 
and gave it to Mr. Lang, who said he was transacting this 
business for the defendant as his architect. In the course 
of eight or ten days Lang came back and wanted us to go 
on with the work as we were the lowest bidders; at the 
same time he showed us letters from Dr. Kay, the defend- 
ant, authorizing him to procure this material, and at the 
same time representing to me that Dr. Kay was a man 
of means and that he would pay the bill. That, upon the 
strength of such representations and the letters, they pre- 
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pared all the material according to the plans and details 
given us by said Lang, and on the completion of the 
work Mr. Lang examined the work and ordered the same 
shipped to Dr. Z. L. Kay, in care of John Collins at 
McCook, Nebraska, and at the same time ordered us to 
send a detailed statement of the items of the account to Dr. 
Kay, the defendant, which we did.” He also stated that 
the letters referred to as having been shown to him by Mr. 
Laug are the same letters which are attached to his depo- 
sition in this case and marked Exhibits A and B; that 
said material was charged to Z. L. Kay, as appears from 
plaintiffs’ books ; that the contract price of said goods was 
one hundred and ninety-five dollars; that they had never 
received said amount, or any part thereof, from the defend- 
ant or from any other person in payment for the same; that 
they had sent monthly statements of said account to Z. L. 
Kay, McCook, Neb.; that the reason why the said goods 
were shipped in care of J. F. Collins was that Mr, Lang 
instructed them to ship in that way for the reason that 
the defendant was out of town a good deal of the time and 
he wanted his builders to be able to receipt for goods 
and to receive the same in case of the defendant’s absence ; 
and that plaintiffs never, directly nor indirectly, had any 
contract, agreement, or understanding with said Collins with 
reference to said transaction. 

H. W. Cole was sworn as a witness for the plaintiff 
upon the trial and testified that he received the claim sued 
on from the plaintiffs for presentation to the defendant ; 
that he presented it to Dr. Kay, “and he said these lum- 
ber and materials went into the house and should be paid 
by Collins, He said that he was not to pay for the lum- 
ber,” ete. 

A copy of a lien, as filed in the office of the county clerk, 
appears in the bill of exceptions. It appears by the writ- 
ing on the face, over the signature of C. D. McPhee, to 
have been filed February 1, 1887, but it does not officially 
appear when it was filed. 
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It is the theory of the plaintiffs’ case that the building 
material, for which their lien was filed and the action 
brought, was furnished directly to the defendant, and not 
to the contractor, nor through him. Indeed, their case 
ignores the existence of a contractor for furnishing the 
material and erecting the house. Had it been sought to 
establish a lien upon the house for material furnished 
for its construction througli a contractor, the sworn state- 
ment of the material furnished by the plaintiff and the 
amount due them therefor from the contractor, must have 
been presented and filed in the office of the register of deeds 
of the county within sixty days from the date of the fur- 
nishing of the same. It is not claimed that such statement . 
was presented or filed in this case until long subsequent to 
the expiration of that period, 

As hereinbefore stated, the defendant employed and con- 
tracted with John F. Collins to furnish all material and to 
build the house, and it is apparent from the testimony on 
the part of the plaintiffs that, at the time of furnishing the 
material, this contractor was engaged in the erection of the 
house, so that the independent fact, if the same is proven or 
admitted, that the material furnished by the plaintiffs en- 
tered into the construction of the house, does not, of itself, 
establish the right of the plaintiffs to a lien upon the 
building or to a recovery against the defendant. Never- 
theless, were it proved that the defendant ordered the 
material, and that it was delivered to him, or by his direc- 
tion to the contractor, he would be liable, and this is what 
was evidently the intention and the efforts of the plaintiffs 
to prove. It is not claimed that he did this personally or 
directly, but that he did it through William Lang, the 
architect, 

To establish the authority of Lang to order this mate- 
rial, two letters written by defendant are given in evidence, 
but these letters fall far short of establishing such authority, 
and the only clause in either of them which refers in a re- 
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mote degree to any material for the construction or finish- 
ing of the building is that hereinbefore quoted, in which 
the defendant says: “TI expect I shall ask you to assist 
me in getting mantel, stained glass, bracket for gable, 
porch railing,” etc. It need scarcely be said that these 
words fall far short of evidencing an agency on the part 
of Lang to contract for the plaintiff in the purchase of the 
articles therein named, to say nothing of the articles for 
which the lien is filed. 

The witness Lang mentioned another letter which he 
says had been lost, but its loss was not established so as to 
admit of its contents being proved as evidence to the jury, 
and indeed there is no attempt to prove its contents ; nor 
indeed does it appear that such letter was written by the 
defendaut. In one instance the witness speaks of this lost 
letter as “the Coliins letter.” From the entire evidence 
‘it is apparent that the letter referred to as lost was written 
by Collins, and that upon his suggestion the material was 
purchased and shipped to McCook in such a way that he 
could receive it without the knowledge of defendant, and 
work it into the building as material furnished by him. 

It appears as well from the testimony of Lang as of the 
plaintiff McPhee, and a copy of the bill of lading which 
was introduced in evidence and attached to the bill of ex- 
ceptions, that the material was shipped to Z. L. Kay in 
the care of J. F. Collins, and this, according to the testi- 
’ mony of Lang, was that inasmuch as the defendant was 
absent from home a great portion of the time it was desir- 
able that Collins could receive the material from the rail- 
road company in his absence. There is therefore a failure 
~ to prove the furnishing of said material to defendant or 
that it entered into the construction of his building in such 
manner as to hold him chargeable to the plaintiffs there- 
for or to entitle the plaintiffs to a lien upon the building. 

The judgment of the district court is 

AFFIRMED. 

Tur other judges concur. 
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Fremont, E. & M. V. R. Co. v. Marcarer Crum. 
[FILED JULY 2, 1890.]} 


’ 1. Railroads: Fires: Destruction oF TIMBER: MEASURE OF 
Damaces. In an action by M.C.,owner of premises adjacent 
to the right of way and track of a railroad, against the company 
for negligently permitting the fire, set out to clear its right of 
way of dry weeds and brush, to run over and beyond its right 
of way to adjacent premises, and to burn, injure, and destroy 
the natural growth of young trees and timber; and for negli- 
gently permitting the fires from its locomotives operating its 
railway to be communicated to adjacent premises and to burn, 
injure, and destroy the natural growth of young trees and tim- 
ber, held, that the measure of damages is the amount of damage 
the trees and timber suffered hy reason of the fire, and not the 
difference in the value of the Jand with the standing trees and 
timber before the fires and afterwards. 


2. : : : . ‘In determining the amount of 
damages, held, that the inquiry should be as to the value of the 
trees burned as standing timber, and not the market price for 
transplantation as shade or ornamental trees. 


Error to the district court for Antelope county. Tried 
below before Norris, J. 


John B. Hawley, for plaintiff in error, cited, on the con- 
tention that the measure of damages was the difference in 
value of land before and after fire: B. & ML R. Co. v. 
Beebe, 14 Neb., 463; Drake v. R. Co., 63 Ta., 310; Brooks 
v. R. Co., 384 N. W. Rep. [[a.], 805; Wallace v. Gooda'l, 18 
N. H., 456; Longfellow v. Quimby, 33 Me., 457; Chip- 
man v. Hibberd, 6 Cal., 162; Van Deusen v. Young, 29 
Barb. [N. Y.], 9; U.S. v. Taylor, 35 Fed. Rep., 488 ; 
Chase v. R. Co., 24 Barb. [N. Y.], 273-5; Blakeley v. LR. 
Co., 25 Neb., 207; F., FE. & IL NV. R. Co. v. Marley, Id., 
188; Rhodes v. Baird, 16 O. St., 573. 


Thos. O’ Day, contra, cited, in reply to the contention : 
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Kolb v. Bankhead, 18 Tex., 229; 3 Sutherland, Damages, 
pp. 875, 381; Foote v. Merrill, 54 N. H., 490; Wingate v. 
Smith, 20 Me., 287; Wetherbee v. Green, 22 Mich., 311; 
Grant v. Smith, 26 Id., 201; Davis v. Easley, 13 Il., 192; 
R. Co. v. Haley, 40 N. W. R., 948; Whitbeck v. R. Co., 36 
Barb. [N. Y.], 644; Stockbridge Iron Co. v.Cone Iron Whs., 
102 Mass., 80; Forsyth v. Wells, 41 Pa. St., 291; Maye v. 
Yappen, 23 Cal., 306; Robertson v. Jones, 71 IIl., 405; 
McLean Coal Co. v. Long, 81 Id., 359; Adams v. Blodgett, 
47 N. H., 219; Goller v. Fett, 30 Cal., 481; Longfellow 
v. Quimby, 33 Me., 457; Herman, Executions, pp. 160, 
235-6, 524; Whipple v. Foote, 2 Johns. [N. Y.], 418; 
Lanning v. R. Co., 27 N.W. Rep., 478; Campbell v. Crone, 
10 Neb., 571; Goodman v. Kennedy, Id., 275. 


Cons, Cu. J. 


The plaintiff below alleged “that the defendant is an 
incorporated railroad company, owning and operating its 
line in said county near the plaintiff’s land, described in 
her petition as amended by leave of the court as the north 
half of the north half of section 9, township 25, range 7 
west. 

“TY, That on April 6, 1887, the defendant carelessly and 
negligently omitted to keep its right of way free and clear 
of dry and combustible materials, but permitted a large 
quantity of dry grass and weeds to accumulate upon its 
track near the premises of plaintiff, and that the agents and 
servants of defendants entered thereon, and upon the plaint- 
iff’s premises adjacent thereto, and set out a fire which de- 
stroyed 2,431 trees living and growing upon her land, to her 
damage $729.30. 

“TI. That on April 7, 1887, the defendant carelessly 
and negligently omitted to keep its right of way free and 
clear of dry and combustible materials, and the agents and 
servants of defendant, in running its engine over its line 


~] 
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of road at and near plaintiff’s premises, negligently per- 
mitted the engine to cast out sparks and coals of fire into 
the dry grass and other combustible material on the de- 
fendant’s right of way, and on the plaintiff’s premises 
adjacent thereto, which caused a fire that spread to and 
over the plaintiff’s premises and land, described in her 
amended petition as the east half of the soutliwest quar- 
ter of section four, township twenty-five, range seven west, 
and there burned up and destroyed 9,709 trees, living and 
growing upon her land, without any fault or negligence on 
her part, to her damage $2,912.70. 

“TIT. That on October 6, 1887, the defendant carelessly 
and negligently omitted to keep its right of way free and 
clear of dry and combustible material, but permitted large 
quantities of dry grass and weeds to accumulate upon its 
track and right of way near the premises of plaintiff, and 
permitted its servants and agents to enter thereon and upon 
the premises of plaintiff, described in her amended petition 
as the southeast quarter of the southeast quarter of section 
four, township twenty-five, range seven west, in said county, 
and set out a fire that burned and destroyed 7,278 trees, 
living and growing on her said Jand and premises, without 
any fault on her part, to her damage $2.183.40.” 

The defendant’s answer admitted that it was a corpora- 
tion and denied all other allegations in the premises. 

There was a trial to a jury, with verdict and judgment 
for the plaintiff for $2,751.30. ’ 

The defendant brings the case to this court on numer- 
ous errors, the first three against the verdict and judgment, 
fourteen as to instructions of the court either given to the 
jury or refused, one to allowance of evidence over defend- 
ant’s objections, one to allowance by the court to plaintiff 
to reopen the case and introduce evidence after argument 
had been entered upon, one to allowance by the court to 
plaintiff to amend petition after argument had been entered 
upon, one to refusal by the court of defendant’s motion for 
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continuance subsequent to the plaintiff’s amendment, and 
one to the overruling of defendant’s motion for a new trial. 

There was evidence of damage to the growing trees of 
the plaintiff caused by three separate fires: the first, on 
April 6, 1887, by fire set out by section men in the em- 
ploy of defendant engaged in burning off the right of way 
of defendant’s track, escaping to and running over the 
plaintiff’s timber land ; the second, on April 7, 1887, was 
set out by sparks and coals escaping from one of defend- 
ant’s engines, igniting the grass, weeds, and other combus- 
tible matter upon such right of way and track, running 
thence into plaintiff’s timber land; and the third fire, on - 
‘October 6, 1887, set out by sparks and coals escaping from 
one of defendant’s engines, in like manner as the second, 
and running upon and burning the plaintiff’s timber lands. 

There was evidence that the first fire burned over and 
through and partially destroyed about forty acres of tim- 
ber; that the second burned over and through and par- 
tially destroyed from thirty-five to forty acres of timber 
land, and that the third fire burned over and partially de- 
stroyed about ten acres. 

A great deal of evidence is scattered through the 225 
pages of the bill of exceptions, as to the quality and value 
of the timber destroyed by these fires. The plaintiff’s 
husband testified, as to the first fire, that the trees were 
principally oak and white ash, in a good condition; that 
most of them had been trimmed up, the oak trees over 
twelve feet in height and of an average diameter of three 
to four inches. Upon cross-examination, the witness stated 
that of this timber there were some cottonwood, willow, 
and box-elder, but that the “principal heft of it” was 
white ash, and that portions of the ash trees grew in clus- 
ters, about half of them, some covering a rod and others 
five or six feet. 

The plaintiff’s son, D. C. McCartney, testified that the 
timber destroyed was ash, some few box-elder, and some 


. 
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few of oak; that the oak did not amount to much, was 
mere bur-oak, such as we have in this county; that situ- 
ate on the south side of the land they had trimmed, but 
did not know as to the north side. In answer to the 
“Q. State how the timber stood as to clusters,” the wit- 
ness answered: “TI have counted some clusters with four- 
teen trees in them, and the biggest part of them were in 
clusters.” 

A. Bare testified that part of the ash trees grew single, 
and others in clusters of four to six feet in space. 

The trees killed by the fires were examined and counted 
by the witnesses Bare, Yates, and Cooley, whose testimony 
was given. ‘Yates testified that he counted 3,589 trees 
killed by the third fire; that he counted none under an 
inch in diameter, as instructed; that they were mostly ash, 
some oak, and would average three inches in thickness. 
Bare had counted 865 trees killed by the second fire, and 
4,494 by the third, and 3,589 by the first, in all 8,948, 
George W. Cooley testified that he had examined and 
counted 490 of the trees killed by the first fire, and 5,215 
by the second, and had counted none, thought to be killed, 
less than one inch in size, making a total of trees killed, as 
counted, of 18,242. These witnesses testified that each 
examined and counted the trees on ground separate from 
the others, and that neither went over the other’s count. 

The principal question of difficulty in the case arises 
from the application of the rule for the estimation of the 
plaintiff’s damages. The plaintiff in error contends that 
the growing trees could only be regarded as a part of the 
realty, and that the measure of damages was the difference 
in the value of the land with the standing timber before 
the fire and afterwards. Were this rule conceded to be 
the true measure of damages, it isapparent that the plaintiff 
in error, having tried its case, submitted evidence, and pro- 
cured the court to charge:the jury. upon.a different princi- 

‘ple, cannot now obtain a reversal for error of the court in 


I 
or 
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trying the case upon such other theory. But I think that 
the true measure of damages must be held to be the 
amount of damage the trees suffered by reason of the fire. 

The principal effort, by the plaintiff, seems to have been 
to establish the value of the trees as living timber, and for 
this purpose several witnesses were sworn as to the value 
and price of shade trees in the town of Neligh, if sold 
singly, or in very small quantities. I am not prepared to 
say that this evidence was entirely inadmissible. It may 
be gathered from the testimony that some of the trees 
killed were susceptible of being taken up, carried to a dis- 
tance, and transplanted for shade or ornamental trees. 

J. F. Merritt, one of the most intelligent of the plaintiff ’s 
witnesses, having testified as to the sale of shade and orna- 
mental trees in the market of Neligh, and having testified 
as to his knowledge of, and familiarity with, the plaintiff’s 
premises, and the timber destroyed, stated, in answer to 
the “Q. What were the prices of such trees in the year 
1887? A. I would explain that the most of those trees 
are larger than those generally sold on the market, but the 
smaller ones would be worth from $5 to $6 per dozen; a 
great many of the trees were large and it would be im- 
practicable to set them out.” They would therefore have 
a value in whatever market they might reach in a live and 
growing condition. But it is obvious that such testimony, 
without evidence of the cost and expenses of removing 
and transporting the trees, would be insufficient for the 
jury to fix their value growing in the forest on the banks 
of the Elkhorn. Even were this not so, it is established 
by evidence that a comparatively small and indefinite 
numiber of the trees, accounted killed, were susceptible of 
being taken up and transplanted, or were of the quality and 
growth required for transplanting. So that the jury would 
still be without accurate information for their verdict. 

Again, while it is in evidence that there was some de- 
mand for shade and ornamental trees in that county, and 
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that such were being brought from a distance and sold 
there, yet the number of trees, such as those killed by the 
fires in question, throughout that and the adjoining coun- 
ties was so great as to forbid the possibility of the plaint- 
iff’s finding a market for these trees at the retail prices tes- 
tified to by her witnesses. It is to be regretted that none 
of them were examined, or testified, with a view of estab- 
lishing the damage to the trees, as timber, by the fire, nor 
with a recognition of the fact that any of them possessed 
any value whatever after the fire had gone through the tim- 
ber. But the jury were not left entirely without evidence 
as to their value for purposes to which they might be 
practically and conveniently applied, either before or after 
being damaged by fire. 

James H. Smith, witness for defendant, testified that he 
is a farmer and land owner, resides in the same county 
with the plaintiff; is familiar with the land, timber, and 
trees in this suit, and owns eighty acres of similar land, 
covered with a similar growth of ash, oak, cottonwood, 
willow, and alder; had sold such trees for posts, ax 
handles, crutches, and the like, and that such were seldom 
sold for fuel, if alive; that, when dead, they were sold for 
fire-wood, and brought from one to two dollars per wagon 
load; that he had not used ash trees for posts when from 
four to five inches in size, but that they are so used from 
three to four inches; that dead ash, from two to three 
inches, is sometimes used for stays between posts in wire 
fence ; that such timber for fire-wood is desired immedi- 
ately after being killed, and of equal value after as before. 
This witness testified that some of the ash trees, four 
inches through, might make two fence posts, and such had 
becn generally sold at fifteen cents each, but the cost to cut 
and sell them the witness could not say. 

George H. McGee, witness for defendant, testified that for 
the last five or six years he had resided within three or four 
miles of the plaintiff, and is engaged in farming, survey- 
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ing, and milling ; that he once owned the plaintiff’s tim- 
ber land, on which the fires occurred, and is acquainted 
with it, and with the timber on the Elkhorn throughout 
Antelope county; that the growth of timber such as that 
of the plaintiff’s before the fire, of ash trees averaging 
from one to two inches thick, are worth from one to one 
and a half cents each; and young trees, from two to four 
inches, are worth five cents each, and willows two-thirds 
of that value, but larger ones about the same as ash. 

Q. State, if you can, the difference in value of the trees 
in this burnt district just before and after the fire, classify- 
ing them as you have stated. 

A. The smaller sizes, from one to two inches, would be 
almost wholly destroyed by the fire, the larger ones would 
be reduced in value not quite one-half. By the larger size 
I mean from two to four inches; if larger than four inches, 
the damage would he less. 

M..A. DeCamp, witness for defendant, resided in Ante- 
lope county for seventeen years; engaged in farming and 
stock raising; is acquainted with the plaintiff’s land and 
timber damaged by fire; owns a quarter section of similar 
land adjoining plaintiffs; that an ash stick, such as the 
body of the ash trees of plaintiff’s before the fire, four 
inches thick, is worth fifteen cents, if an inch less, ten 
cents; that for stove wood, such trees, after the fire, would 
not be much different in value; they could be used for 
posts and stays without much loss for those purposes. 

Considering the value of this evidence, and estimating 
one-half of the number of’ trees, accounted as damaged, to 
be three inches in thickness and over, and so worth fifteen 
cents each, and that one-half of their value was destroyed 
by fire, the damage to that number would be...... $684 O07 
Estimating the other half at one and a half cents 

and their destruction complete, the damage 

Would be.......csceecseceeee sesecss sencses vastus ost 273 63 


Total loss on 18,242 trees of all sizes is... $957 70 
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It is not deemed necessary to set out the instructions of 
the court of its own motion, or on motion of the defend- 
ant. J will be content with remarking that a careful ex- 
amination of the instructions to the jury fails to suggest 
any serious error, and that the rule of damages set out in 
the ninth paragraph, “that tle measure of damages is the 
actual value of such trees as you find from the evidence 
were injured or destroyed by the fire; and in making up 
your verdict you will deduct from the value of such, when 
standing and alone just previous to the fire, their value, if 
any, ina charred and burnt condition after the fire, and 
the remainder will be the amount of damage which the 
plaintiff is entitled to recover,” is the proper rule, and 
meets my approval. 

It is here to be remarked that in the fourteenth para- 
gvapli of instructions, asked by defendant, the court again 
instructed the jury substantially as in that of the ninth, 
of which the plaintiff in error complains. 

It appears from the bill of exceptions that after the 
closing of the evidence, and the counsel on either side had 
addressed the jury, the counsel for defendant asked the 
court to instruct the jury to find for the defendant, on the 
ground that the plaintiff had not shown by the evidence 
that any one of the three fires alleged were upon the land 
described in the petition. Thereupon counsel for the 
plaintiff moved to reopen the case, to which defendant ob- 
jected, and counsel stated that he would be unable to pro- 
ceed with the trial if the case was then opened; which 
objection was overruled, the case was reopened and the 
plaintiff allowed to re-examine witnesses as to the locality 
of the railroad and that of the burned premises. To this 
ruling of the court, assigned as error, we see no reversible 
error in the action of the court; but it is not doubtful that 
it was within the discretion of the court, and tended to 
the impartial administration of justice and to the economy 
of litigation. ; 
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It also appears from the bill of exceptions that after the 
closing of the evidence the plaintiff moved to amend her 
petition so as to conform to the proof, in showing that the 
first fire occurred on the north half of section 9, instead of 
section 4, and that the second and third fires occurred on 
section 4 instead of section 9, in the same township and 
range; to which the defendant objected and moved that, in 
consideration that the plaintiff had been allowed to reopen 
her case, and to introduce new and important evidence, and 
also to amend her petition to conform to the proof, the jury 
be discharged and the cause continued; which motion of 
defendant was overruled. 

The plaintiff also moved for leave to amend the first 
paragraph of her petition, the first cause of action, by in- 
serting on the margin of the original, made so to read, 
the north half of the north half of section No. 9; to which 
the defendant objected, for the reason that the trial had been 
closed on both sides, and the arguments addressed to jury 
by each; which objection was overruled and the motion to 
amend the petition allowed. 

By the same motion the plaintiff asked leave to amend 
the second paragraph of her petition, the second cause of 
action by inserting on the margin of the original, made so 
to read, the east half of southwest quarter of section 4; 
to which defendant objected for the reason that the amend- 
ment changes the nature of the cause of action and sets up 
a new cause of action after the evidence is closed and both 
parties rested, and the defendant prevented from meeting 
any new claims contained in the plaintiff’s petition; which 
objection was overruled and the plaintiff’s amendment was 
allowed. 

On the same motion the -plaintiff was allowed by the 
court to amend the third cause of action by inserting on 
the margin of her petition, so as to read, the southeast 
quarter of the southeast quarter of section 4, over the 
deiendant’s objections as before stated; which several rul- 
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ings of the court are assigned as errors to be reviewed. 
There is no reversible error in the court allowing these 
several amendments to the plaintiff’s petition in the man- 
ner stated and excepted to, but the same was within its 
discretion as provided by the statute. 

The errors assigned, (1) that the verdict is contrary to 
the evidence and is not sustained, (2) that it is contrary to 
law, and (3) that it is excessive, appearing to have been 
given under the influence of passion and prejudice so far 
as they relate to the amount of the verdict, are well taken. 
As has been shown, there was evidence before the jury to 
sustain a recovery for $957.70, and no more. For the 
reason of the excessive amount of the verdict the judgment 
will be reversed and the cause remanded for further pro- 
ceedings unless the plaintiff shall, within sixty days from 
the filing of this opinion, enter a remittitur in this court, 
as of the date of the original judgment herein, for the sum 
of $1,793.60, but upon the entry of such remittitur within 
the time limited the judgment is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


First National Bank oF BiurE HILy v. MarGaRrer 
M. Turner. 


(Firep JULY 2, 1890.] 


1. Garnishment: Banks: SERVICE ON BOOK-KEEPER. In gar- 
nishment proceedings against a bank, where the president and 
cashier are absent, notice and a copy of the order of attachment 
served upon the book-keeper thereof during business hours is 
sufficient. 


pa : DELIVERY BY GARNISHEE TO DEFENDANT. A gar- 


nishee duly served with notice and a copy of the order of at- 


Vou. 30] JANUARY TERM, 1890. 81 


First Natl. Bank y. Turner, 


tachment against a defendant, who, after such service, delivers 
money or property then in his possession to the defendant, will 
not thereby be released from liability to the plaintiff in the at- 
tachment. 


Error to the district court for Webster county. Tried 
below before GasLin, J. 


Hastings & McGintie, for plaintiff in error. 


A. M. Walters, contra, cited, as to the service on the 
book-keeper: Code, sec. 73; Mathews v, Smith, 13 Neb., 
190; Porter v. R. Co., 1 Id., 15. 


MaxwELL, J. 


. The cause of action in this case is stated as follows: 

“The plaintiff complains of the defendant and says that 
on the 30th day of September, 1886, she recovered a judg- 
ment against one M. H. King for $150 debt, and $9.55 
costs, before H. D. Ranney, a justice of the peace of Web- 
ster county, Nebraska;- that the suit against said King, in 
which the said judgment was obtained, was aided by an 
order of attachment, by virtue of which the defendant in 
this cause, viz., The First National Bank of Blue Hill, 
was summoned as garnishee to appear before the said H. 
D. Ranney, justice of the peace, and answer such interro- 
gations as might be propounded to it touching their in- 
debtedness to the said M. A. King, and any property, 
rights, or credits in its hands and belonging to him; that 
the said garnishee summons required the said First Na- 
tional Bank to appear before said Ranney, justice, on the 
30th day of August, 1886; that the said First National 
Bank failed, neglected, and refused to appear before the 
said Ranney, justice, on the 80th day of August, 1886, as 
required by the said garnishee summons, and failed, neg- 
lected, and refused to appear before said Ranney and make 
answer as such garnishee at any time, 


6 
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“Plaintiff alleges that at the time the summons in gar- 
nishment was served upon the First National Bank, to-wit, 
on the 24th day of August, 1886, it had in its possession 
money, property, rights, and credits of the said M. H. 
King of the value of several thousand dollars; that not- 
withstanding the service of the garnishment summons as 
afuresaid upon it, the said First National Bank, in viola- 
tion of the law, and this plaintiff’s rights, paid money to 
said King, and turned over to him property in its posses- 
sion belonging to him, made a final settlement of its deal- 
ings with him, all of which was done subsequent to the 
time the garnishment summons was served upon it, the 
said bank, and subsequent to the time the said bank was 
required to appear before the said Ranney, and subse- 
quent to the time when the said bank failed, neglected, and - 
refused to appear before said Ranney and answer as such 
garnishee as aforesaid; that at the time plaintiff recovered 
her judgment against said King, and caused the said bank 
to be garnished, he, the said King, was insolvent and a 
non-resident of the said state of Nebraska; that the said 
King has at all times since the 24th day of August, 1886, 
down to the present time been a non-resident of the state 
of Nebraska, and has had no property in the state subject 
to execution or attachment except that in the possession of 
the said bank; that defendant is a corporation organized 
under the laws of the United States, and its only place of 
business is in Blue Hill, Webster county, Nebraska; that 
no part of the plaintiff’s judgment against said King has 
evér been paid; thatthe said First National Bank has never 
in any manner been released or discharged as garnishee; 
that said bank has at all times since the 24th of August, 
1886, down to the month of January, 1837, liad funds of 
the said King with which to pay plaintiff’s judgment 
against him, and have been authorized by said King to pay 
said judgment provided a discount of the said judgment 
could be obtained; that the said bank and the said King 
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have colluded to delay the plaintiff in the collection of her 
judgment against the said King; that the defendant is 
justly indebted to the plaintiff in the sum of $159.55, with 
interest thereon from the 30th day of September, 1886, at 
the rate of seven per cent per annum, no part of which has 
been paid.” 

To this petition the bank filed an answer as follows: 

“Now comes said defendant and wholly denies the 
issuance of order of attachment and service of notice of 
garnishment thereon upon this defendant in any action 
between said plaintiff and any party; and this defendant 
further denies that there was any lawful action pending 
before H. D. Ranney, justice of the peace in and for Web- 
ster county, Nebraska, on August 30, 1886, wherein said 
plaintiff was plaintiff, and defendant wholly denies that 
it ever received any notice of garnishment iu any such. 
action; and defendant, further answering, denies that it, 
the said defendant, was, on the 24th day of August, A. D. 
1886, or ever thereafter, indebted to one M. H. King in 
any sum, nor did this defendant have, on said 24th day of 
August, or ever thereafter, any property, rights, or credits 
of said M. H. King in its possession or under its control. 

“2d, This defendant, further answering, says, that any 
pretended proceedings and judgment had before said jus- 
tice of the peace in a certain pretended action wherein said 
plaintiff M. H. King was sought to be made defendant, 
and said plaintiff was sought to be made plaintiff, were 
wholly void and without any jurisdiction on the part of 
said justice of the peace in the matter of issuing said pre- 
tended attachment, and without any jurisdiction over the 
person of any defendant in said action. 

“3d. That as to the matters and things in plaintiff’s 
petition not hereinbefore specifically denied, this defend- 
ant has no knowledge as to the truth thereof, and therefore 
denies and demands proof thereof.” 

On the trial of the canse the jury returned a verdict for 
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the plaintiff below for the sum of $183.44, upon which 
judgment was rendered. 

The testimony shows that in the action against King he 
was personally served with summons and also with a copy 
of the writ of attachment; that no property was found 
whereon to levy the attachment, whereupon an affidavit 
for garnishment was duly made and filed, the docket entry 
being: 

“ Plaintiff filed affidavit that she has reason to believe, 
and does believe, that the First National Bank of Blue Hill 
has property of and is indebted to the defendant in an 
amount to her unknown. 

“ Issued order and notice to garnishee to appear on the 
30th day of August, 1886, at 1 o’clock P. M. and answer 
as to property of the defendant under his control and as 
to his indebtedness to the defendant M. H. King. 

“ Garnishee entered indorsed as follows: 


“<T hereby certify that I served on the First National 
Bank a true copy of the within garnishee notice. 
“ «(Signed) A. SHeets, Constable,’ 
“ Order for attachment returned indorsed as follows: 
“‘August 24, 1886, received this writ, and not being able 
to come at the property of M. H. King, claimed to be 
in the possession of First National Bank of Blue Hill, 
Nebraska, I on the same day at 3 o’clock P. M. served on 
Edward Morse, book-keeper of said First National Bank, 
there being no other officer of the bank present, a copy of 
this order and also a written notice to appear and answer 
as therein required. A copy of which notice is hereunto 
attached. 
“ ¢ Signed) A. SHEETS, Constable.’” 
The garnishee did not appear and answer, and it is 
claimed that the service was insufficient. 
Sec. 935 of the Code provides that “The copy of the 
order aud the notice shall be served upon the garnishee as 


Vot. 30] JANUARY TERM, 1890. ~ 85 


First Natl, Bank y. Turner. 


follows: If he be a person, they shall be served upon him 
personally, or left at his usual place of residence ; if a cor- 
poration, they shall be left with the president or other 
head of the same, or the secretary, cashier, or managing 
agent thereof.” The book-keeper of the bank, as far as 
appears, was the managing agent thereof. He was the 
only person that the officer found in the bank upon whom 
service could be made, and service upon him during busi- 
ness hours at the place of doing business was sufficient. 

Sec. 936 of the Code provides that “The garnishee shall 
appear before the justice in accordance with the command 
of the notice, and shall answer, under oath, all questions 
put to him touching the property of every description and 
credits of the defeudant in his possession or under his con- 
trol, and he shall disclose truly the amount owing by him to 
the defendant, whether due or not, and, in case of a corpo- 
ration, any stock therein held by or for the benefit of the 
defendant, at or after the service of the notice.” It thus 
became the duty of the garnishee to appear and answer all 
questions in relation to the property of King in its posses- 
sion or ulder its control, and as it is evident that it had 
more or less of such property after the notice of garnish- 
ment was served, it las no cause of complaint; in other 
words, it failed to answer at its peril, and as it made no 
attempt in the garnishee proceedings to exonerate itself 
from the charge that it was in possession of property of 
King, the presumption is that the affidavit of garnishment 
is true, and as the amount of such’ property scems to have 
exceeded the judgment in this case, the judgment is right 
and is 

AFFIRMED. 


THE other judges concur. 
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Beatrice SewErR Pree Co. v. THomas Erwin. 
[FILED JULY 2, 1890.] 


Continuance: ABSENCE oF WITNESS: DILIGENCE. An action 
was brought November 10, 1887, and on the 5th of the follow- 
ing March a demurrer to the petition was overruled, and on the 
12th of that month an answer was filed,and seven days there- 
after the cause was continued. At the June term, following, a 
motion for a continuance was filed because of the absence of a 
material witness, and this was supported by an affidavit show- 
ing the materiality of the testimony and the diligence used. 
Held, That the June term was the first at which the case was 
ready for trial, and that a continuance should have been granted. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


R.8. Bibb, and Griggs & Rinaker, for plaintiff in error, 
cited,as to the motion for a continuance: IVilliams v. State, 
6 Neb., 334; Johnson v. Dinsmore, 11 Id., 394; Hair v. 
State, 14 Id., 503; Newman v. State, 22 Id., 355; Parks 
v. Council Bluffs Ins. Co., 28 N. W. Rep., 424. 


Pemberton & Bush, contra, cited on the same point: 
Stevenson v. Sherwood, 22 Ill., 238 [annotated, 74 Am. 
Dec., 140]. 


MaxweE Lt, J. 


This action was brought in the district court of Gage 
county by the defendant in error against the plaintiff in 
error to recover $5,000 damages for an injury which it is 
claimed Thomas Erwin sustained to his right hand while 
feeding one of the plaintiff in error’s presses for the man- 
ufacture of tile. The alleged negligence consists in the 
neglect of one Charles Huggins, the pressman, who, at the 
time of the accident, was in charge of the press and work- 
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ing with the defendant in error, in failing to instruct the 
latter as to the danger in clearing clay from the steam pis- 
ton used to press the tile, ete. 

On the trial of the cause the jury returned a verdict for 
$2,500, in favor of the defendant in error, upon which 
judgment was rendered. 

Immediately preceding the trial the plaintiff in error 
sought to continue the case to the next term of the court, 
and in support of such motion filed the following affidavit : 
“R. 8. Bibb, being first duly sworn, on oath states that he 
is the attorney for the defendant above named. Affiant 
further states that said defendant is a corporation organ- 
ized under the laws of the state of Nebraska, and doing 
business in the city of Beatrice, Gage county, in said state, 
said business being the manufacturing of tiling, sewer pipes, 
brick, ete; that said defendant cannot safely proceed to 
trial in the above entitled cause at the present term of court 
on account of the absence of oue Charles Huggins, a mate- 
rial and important witness on the part of the said defendant, 
and that said witness is now a resident of the state of Cali- 
fornia, the exact place in California where said witness is 
residing being unknown to affiant, although he has made 
diligent inquiries in the endeavor to find out the postoffice 
address of said Charles Huggins, as have also the officers 
of said defendant; that said Charles Huggins formerly re- 
sided in the city of Beatrice, Gage county, Nebraska, but 
left for California before the commencement of this action. 
_ That the said defendant expects to prove by the said 
Charles Huggins (who is the pressman referred to in 
plaintiff’s petition) that on or about the 5th day of Sep- 
tember, 1887, he, the said Charles Huggins, was in the 
employment of defendant, engaged in the running of the 
press mentioned in said petition; that when the said plaint- 
iff commenced to work upon said press, in company with 
said Charles Huggins, the said plaintiff was fully and com- 
pletely and properly instructed as to the proper manner of 
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performing the duties of his position, and avoiding the 
dangers of his said occupation, and that. plaintiff was fully 
advised in the premises; that plaintiff was injured by his 
own gross carelessness and fault, and not through the fault, 
carelessness, or neglect of him, the said Charles Huggins, 
the defendant, or any of the other of its employes; that’ 
said plaintiff was injured by carelessly thrusting his hand 
into the cylinder mentioned, when and while the piston 
therein was rising, notwithstanding the fact that said 
plaintiff had been instructed and warned to keep his hands 
out of said cylinder when said piston was rising, and that 
immediately upon the happening of the injury complained 
of the said plaintiff stated, in the presence of the said 
Charles Huggins, “that it was his (plaintiff’s) own fault 
that he had been injured.” That he knows of no other 
person or persons by whom the above stated facts can be 
proven; and affiant further states that when he was em- 
ployed as attorney for the defendant, he supposed that the 
present pressman at defendant’s works was the one who 
was working there when plaintiff was injured, and that it 
was only a short time ago, and since the commencement of 
this term of court, or immediately prior thereto, that he 
discovered otherwise; that this affiant and the officers of 
said defendant have used due diligence, by making every 
inquiry possible to find the whereabouts of said Charles 
Huggins, and have asked all of those who would be likely 
to know here what his postoffice address is, but could get 
no further information than that he was in California. 

‘“‘Affiant further says that le expects to procure the testi- 
mony of said Charles Huggins at the next term of this 
court; that it would be dangerous for defendant to proceed 
to trial in said action without the testimony of said wituess, 
and affiant further says that this application for continu- 
ance is not made for delay, but that justice may be done.” 

This motion was overruled, and this ruling of the court 
is the first error assigned. 
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On the part of the defendant in error it is contended, as 
a justification for the ruling of the court, that there had 
been a continuance of the case at the former term, and that 
the second continuance was for delay. An examination of 
the record shows that the petition was filed November 10, 
1887; that on March 12, 1888, an answer was filed, and 
that on June 29, 1888,a reply was filed, a slight amend- 
- ment by interlineation having on that day been made to 
the answer. 

The record shows that on the 5th of March, 1888, a 
demurrer to the petition was overruled, and that on the 
19th of that month, seven days after the answer was filed, 
the cause was continued. The case was not at issue and 
ready for trial, therefore, at the March, 1888, term of the 
court, and the June term of that year was the first term at 
which, under the statute, the cause, except by consent of 
both parties, could have been tried. 

That the testimony of Huggins is material in this case 
is unquestioned, and sufficient diligence was shown to 
authorize the continuance of the case. 

It is unnecessary to consider the other errors assigned. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


Campion MacuHIne Co. v. FRED. GORDER. 
[FILED JuLy 2, 1890.]} 


Instructions as applied to the facts of the case, held, to state the 
law correctly. 


Error to the district court for Cass county. Tried 
below before CHAPMAN, J. 
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Geo. W. Covell, and Allen Beeson, for plaintiff in error. 
J. B. Strode, and Byron Clark, contra. 
MaxweELL, J. 


This action was brought by the plaintiff in error against 
the defendent in error to recover a balance of $314.85, with 
interest thereon, due on account for farm machinery sold by 
plaintiff to the defendant. 

The defendant by his answer admits the indebtedness of 
said amount for said machinery, but by way of counter- 
claim alleges “that on the 27th of Scptember, 1885, 
plaintiff and defendant entered into a written contract, by 
which plaintiff delivered to defendant fourteen light har- 
vesters and binders of six-foot cut and that defendant paid 
‘plaintiff therefor. The plaintiff represented and warranted 
each of said machines to be made of superior material and 
superior workmanship to any other harvester and binder 
in the market, and to do as good work under all circum- 
stances as any other harvester and binder in the market, 
and agreed if any of said machines were not as represented 
and warranted, or could not be made to work as repre- 
resented and warranted, then the defendant could return 
said machines to plaintiff and his payments made therefor 
would be reftmnded to him by plaintiff, together with all 
freight charges upon such machines, paid by defendant. 

“That two of the machines delivered under said con- 
tract failed to comply with the terms of the warranty and 
were utterly worthless; that defendant duly notified plaint- 
iff of such failure, and offered to return said two machines 
and that plaintiff refused to receive them. The defendant 
had previously paid plaintiff for said two machines, and 
had also paid $20 freight on each one; that defendant paid 
plaintiff the purchase price of said two machines and the 
freight paid thereon, amounting to the sum of $282.50; 
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that he was unable to sell, during the season of 1886, all 
of the said fourteen machines and was compelled to carry 
eight of them over to next season, upon which he claims a 
rebate, under said contract, of $150 on account of a reduc- 
tion in prices made by plaintiff on said machines.” 

The plaintiff filed reply denying the breach of warranty 
us alleged by defendant, and denies that plaintiff was ever 
notified of any such failure of warranty, or that defendant 
ever offered to return said machines to plaintiff. 

That by the terms of the written contract it was agreed 
by the defendant that said machines were to be sold by de- 
fendant upon written orders from the purchasers, and to 
be warranted to the purchasers as per plaintiff’s printed 
warranty furnished to the defendant, but that the defendant 
sold said two machines without taking any written order 
therefor and without giving the printed warranty of plaint- 
iff, but that he sold them on his own verbal warranty. 

Plaintiff further alleges that if said machines had been 
properly set up and operated they would have fulfilled the 
warranty; that said machines were never returned or tend- 
ered to plaintiff. 

Plaintiff also avers that the eight machines carried over 
by defendant were worth as much during the year 1887 as 
they were during 1886. 

The jury returned a verdict in favor of the defendant 
for the sum of $97.15, upon which judgment was rendered. 

The principal error complained of is in the giving of 
certain instructions. The instructions are very long and 
but few of the paragraphs were excepted to. 

The court, after stating the issues, gave the following: 
“Defendant alleges that the plaintiff represented and war- 
ranted said machines to be made of superior material and 
workmanship to any other harvester and binder,in the 
market, and warranted them to do as good work under all 
circumstances as any other machine in the market, and 
agreed if any of the machines.so sold failed to comply with 


92 NEBRASKA REPORTS. [ Vou. 30 


Champion Machine Co. v. Gorder. 


said warranty, the plaintiff would refund the money paid, 
with freight paid by defendant; that two of said machines 
failed to comply with the representations and plaintiff was 
notified of said facts, and defendant offered to return said 
machines, which plaintiff refused to accept. Defendant asks 
to be allowed upon his counter-claim the sum of $282.50, 
the price paid for said machines and freight. Defendant 
further says that he is entitled to a credit of $150 for 
eight machines defendant was obliged to carry over to the 
season of 1887 by reason of the reduction of the price of 
like machines for the season of 1887. Defendant asks to 
be allowed upon his counter-claim $262.50 for the two 
machines, $20 for freight paid, and $150 for rebate, as 
above set forth. 

“Third—For a reply to the answer of the defendant 
the plaintiff denies that the two machines were not made 
of superior material and workmanship; denies that said 
machines would not do as good work as represented and 
warranted ; denies that defendant notified plaintiff of the 
failure to work of said two machines; denies that defend- 
ant offered to return said machines or that plaintiff refused 
to allow defendant to return the same. 

“ Plaintiff further says that by the contract with defend- 
ant all machines were to be sold upon a printed warranty 
as furnished by plaintiff; that the two machines were sold 
without such written warranty, but upon the verbal war- 
ranty of the defendant that the machines would work to 
the satisfaction of the purchasers; that the two machines 
sold and referred to in the defendant’s answer if properly 
put up and operated would have fully complied with the 
terms of the written warranty ; that the purchaser refused 
to allow the agent of plaintiff to adjust said machines so 
as to operate; that the defendant nor any other persons for 
him ever offered to or did return the machines to plaintiff 
or its agents. Upon which plaintiff denies that defend- 
ant is entitled to any credit for said two machines, 
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“ Plaintiff further says that by agreement between the 
parties hereto said defendant was not to sell any other ma- 
chines in Cass county ; that in violation of this agreement 
defendant did sell other machines and so could not sell the 
eight machines bought of plaintiff ; that the eight machines 
carried over were worth as much during the year 1887 as 
in 1886 and defendant is entitled to no credit therefor by 
the terms of the contract. 

“ Fourtli— Your verdict in this action will be somewhat 
out of the ordinary form, and by it you will first find how 
much there is due the plaintiff upon the cause of action, 
and state in your verdict the amount. Thien you will de- 
termine if any is due to the defendant upon the counter- 
claim or set-off, and state the amount in your verdict. 
Then you will find for the plaintiff or defendant, accord- 
ing as your finding for one exceeds the other, and for such 
excess. 

“Fifth—As to your finding upon the amount due the 
plaintiff upon its-cause of action, you are instructed that 
the amount is agreed to be $314.85, with interest at seven 
per cent, from September 7, 1887, which you will compute 
and find as the amount due upon the plaintiff’s claim. 

“Sixth—You are instructed that upon the counter- 
claim of the defendant the burden of proof is upon the 
defendant to establish by a preponderance of the evidence 
every material allegation of his answer concerning such 
counter-claim or set-off. 

“Seventh—To entitle the defendant to recover for the 
two machines sold and alleged to have failed to work, as 
represented, you are instructed that the burden is upon de- 
fendant to establish by a preponderance of the evidence : 

“Ist. That the warranty was such as is authorized by 
the contract between plaintiff and defendant. 

“2d. That defendant notified plaintiff or its agents of 
the failure of said machines to work as represented. 

“3d. That plaintiff, by its agent or agents, was given 
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a fair opportunity to adjust and operate said alleged defect- 
ive machines, as provided for by the terms of the warranty 
authorized by plaintiff. 

“Ath, That upon such trial by the plaintiff’s agent the 
said machines, or either of them, failed to work as rep- 
resented and warranted, and as set forth in said written 
warranty. 

“5th. That thereafter the defendant returned, or offered 
to the plaintiff to return, such machines, and plaintiff re- 
fused to accept the same. 

“Tf defendant has failed to establish any one of the 
‘above propositions by a preponderance of the evidence, he 
cannot recover for said machines or cither of them. If, 
on the other hand, defendant has established each of said 
propositions as to either or both of said machines, you 
should allow him in your verdict for the amount paid, in- 
cluding freight for such machine or machines. 

“‘Kighth—Upon the second claim of defendant for a 
rebate or credit because of the reduction of the price of 
machines for the season of 1887 by the plaintiff you are 
instructed that the burden of proof is upon the defendant 
to establish his claim by a preponderance of the evidence. 
The contract, offered in evidence, between plaintiff and the 
defendant provides if the defendant, after making faithful 
effort to sell the machines included in the contract during the 
season of 1886, the plaintiff would carry said machines left 
unsold over, and extend time of payment until the follow- 
ing year. The contract further provides if any change is 
made by us for the season of 1887, advancing or reducing 
the list price of any of the differerent kinds of Champion 
machines enumerated in our current price list (No. 238) 
herein referred to, the aggregate difference in the list price 
of the machines for which payment may be extended in 
accordance with the provisions of this agreement, less the 
discount herein named, shall be credited or charged to 
the party of the second part, and settled in connection 
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with the business of the succeeded year on the basis of 
cash September 1, 1887. The evidence shows that the 
eight machines upon which defendant asks a rebate were 
included in the list prices (No. 93), and the evidence also 
shows that no list price was ever issued afterwards upon 
these machines, and that plaintiff ceased to manufacture 
said machines after 1886. The evidence further shows 
that for the year 1887 the plaintiff did manufacture an- 
other machine with iron frame instead of wood, otherwise 
different from the machine of 1886. 

“You are instructed if you find from the evidence that 
the machine, manufactured by the plaintiff for the season of 
1887 were in fact the same machines with slight improve- 
ments only upon the machines of 1886, and intended for 
the same trade as were the machines manufactured for the 
year 1886, and were in fact listed at a lower price, then 
defendant would be entitled to credit for the difference in 
the list prices. On the other hand, if you find from the 
evidence that the plaintiff abaudoned the manufacture of 
the kind of machines sold to the defendant after the season 
of 1887 and entered upon the manufacture of a new and © 
different machine from the machine manufactured for 1886, 
then defendant would not be entitled to any credit, even 

_though the new machine may have been listed at a lower 
price than the old one.” 

A number of instructions were asked and refused upon 
which no point seems to be made and they need not be 
noticed here. The instructions seem to state the law 
correctly as applied to the facts of this case, and there is 
no material error in the record, 

The judgment is therefore 

AFFIRMED. 


THE other judges concur, 
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Louis BRADFORD, APPELLANT, Vv. Emity C. PErer- 
SON, APPELLEE. 


[FILED JULY 2, 1890.] 


Mechanics’ Liens: WIFrr’s PropERTY: AGENCY OF HUSBAND. 
Where a husband erects a dwelling on land the title of which 
is in the name of his wife, and she is aware that such building 
is being erected and in some cases gives directions to the work- 
men, the agency of the husband will be presumed and the 
property will be subject to a mechanic’s lien. 


AppraL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


Congdon, Clarkson & Hunt, for appellant, cited: Collins 
v. Megraw, 47 Mo., 497; Anderson v. Armstead, 69 IIl., 
453; Jones v. Pothast, 72 Ind., 158; McCormick v. Law- 
ton, 3 Neb., 452. 


Albert Swartzlander, contra, cited: Doolittle v. Goodrich, 
‘13 Neb., 296; Willard v. Magoon, 30 Mich., 273; New- 
comb v. Andrews, 41 Id., 518; Laur v. Bandow, 43 Wis., 
568; Flannery v. Rohrmayer, 46 Conu., 558; Wendi v. 
Martin, 89 Ill., 1389; Price v. Seydel, 46 Ia., 696; Jones . 
v. Walker, 68 N. Y., 612; Spinning v. Blackburn, 13 O. 
St., 131; Wright v. Hood, 49 Wis., 235. 


MAXWELL, J. 


In May, 1887, Edward T. Peterson and Emily C. Nel- 
gon were engaged to be married. Peterson caused plans to 
be prepared for the construction of a dwelling house in 
which they would live when married, and submitted the 
same to Miss Nelson. When the plans were submitted, it 
had not been determined ou what particular lot the house 
should be erected, but it was Peterson’s intention to secure 
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alot for the purpose, which, by virtue of its location or 
otherwise, after the erection of the house, he could easily 
dispose of. Peterson was a real estate dealer, and had in 
his hands for sale, as the agent for one Hobbie, lot 17, in 
block 16, in Hanscom Place, an addition to the city of 
Omaha. After consulting with Miss Nelson, he, for her, 
on June 2, 1887, purchased the lot in question, the consid- 
eration being the sum of $2,500. This deed was drawn by 
Peterson and executed by Hobbie. The grantee named in 
the deed was Miss Nelson, About $800 in cash was paid 
down. Of this amount, something like $300 was contrib- 
uted by Miss Nelson, and the remainder of the cash pay- 
ment, $500, by Peterson. Miss Nelson assumed the pay- 
ment of a mortgage made by Hobbie to one Palmer, and 
gave to Hobbie notes secured by a second mortgage for the 
balance of the consideration. Four days after the pur- 
chase of the lot, and on June 6, 1887, Peterson contracted 
in his own name with Nielson & Baxter for the erection of 
a house upon the lot in accordance with the plans sub- 
mitted to Miss Nelson. Immediately thereafter Nielson & 
Baxter undertook the erection of the house. Both Peter- 
sou and Miss Nelson visited the house while in course of 
construction. Prior to its completion, and on August 10, 
1887, Peterson and Miss Nelson were married. After 
their marriage their visits to the house were repeated, and 
on one occasion Mrs, Peterson inquired of a workman con- 
cerning the construction of the pantries. In the early part 
of September, 1887, the house was completed, and Mr. and 
Mrs. Peterson moved into the same. Nielson & Baxter 
were not paid by Peterson; and learning that the title to 
the lot stood in the name of Mrs. Peterson, on the 5th day 
of October, 1887, they filed their lien, setting forth that 
they constructed the house under and by virtue of a con- 
tract made with Peterson as the agent of Mrs. Peterson, 
and with her knowledge and consent. Nielson & Baxter 
purchased the lumber that was used in the construction of 
7 
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the house from Louis Bradford, and on the 8th day of 
November, 1887, as security for Bradford’s claim against 
them, assigned the lien to him. 

While the Petersons were living in the house, Mrs. 
Peterson and her husband joined in a deed of conveyance 
of the property to Peterson’s father as security for money 
advanced by him for Mrs. Peterson by way of payment of 
one of the notes which was assumed or made by Mrs. 
Peterson, and for money advanced to Peterson. This deed 
was never recorded. Pending this action Mrs. Peterson 
died and left, surviving her, an infant daughter. 

The court below held that in the construction of the 
house Peterson was not his wife’s agent and that Bradford 
was not entitled to a lien upon the premises. Bradford 
appeals. 

In a number of cases this court has held that where a 
husband constructs a house on the land of his wife, of 
which fact she has full knowledge, the agency of the 
husband will be presumed; in other words, the wife, by 
her silence where she should speak, in effect admits that 
the work is being done for her benefit. (McCormick v. 
Lawton, 3 Neb., 449; Scales v. Paine, 13 Id., 521; How- 
ell v. Hathaway, 28 Id., 807.) The wife must be aware 
while a building is being erected upon her land that it is 
being erected for her benefit, and that mechanics and mate- 
terial men who contribute to the erection of the building 
are entitled to compensation for such labor and material, 
and honesty and fair dealing require that, as she know- 
ingly receives the benefit, she shall take the burden with it. 
The property in question is subject to the mechanic’s lien. 

The judgment of the district court is reversed and a de- 
cree will be entered in this court for the plaintiff. 


JUDGMENT ACCORDINGLY. 


Tue other judges concur. 
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Henry Hatz v. First Nationa BAnk or Fartr- 
FIELD. 


(FILED JULY 2, 1890.] 


1. National Banks: Usury. Where a national bank loans money 
at a usurious rate, which is included in the note, in an action to 
enforce that contract the interest is forfeited. Where illegal 
interest has been charged, but not paid, an action cannot be 

Maintained to recover it back. 


: PAYMENTS APPLIED ON PRINCIPAL. Where 
payments are made, generally to 4 national bank, on a promis- 
sory note which includes unlawful interest, they will be applied 
on the principal. 


3. Trial: Practice. If there is no evidence in a case presenting 
questions of fact, it is not error for the trial court to take it from 
the jury. 


Error to the district court for Clay county. Tried 
below before Morris, J. 


J. L. Epperson, and Robert Ryan, for plaintiff in error, 
cited: Schuyler Nat. Bank v. Bollong, 24 Neb., 828; Mo- 
nongahela Nat. Bank v. Overholt, 96 Pa. St., 327. 


Geo. W. Bemis, and E. EH. Hairgrove, contra, cited: 
Brown v. Bank, 72 Pa. St., 209; # & M. Bank v. Dear- 
ing, 91 U.S., 29; Barnett v. Bank, 98 Id., 555; Pence v. 
Ohl, 11 Neb., 322. 


Norval, J. 


The plaintiff in error brought this action against the 
defendant in error to recover the penalty under section 
5198 of the Revised Statutes of the United States, for 
knowingly receiving usurious interest. The answer denies 
all charges of usury. Upon the trial the court directed a 
verdict for the defendant. 
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A statement of the facts, as shown by the record, will be 
necessary to a correct understanding of the case. On June 
1, 1886, the defendant bank commenced business, being 
the successor of the Fairfield Bank. The defendant pur- 
chased from the Fairfield Bank notes of the plaintiff aggre- 
gating $3,300. On the 17th day of June, 1886, the 
plaintiff, being indebted to the defendant on said notes, and 
having made a sale of cattle to one John Lansing, drew 
two drafts on him, one for $1,500 and the other for $23.50, 
which were deposited in the defendant’s bank, to be ap- 
plied, when paid, on his indebtedness. On July 3, 1886, 
these drafts were paid, and the whole amount was applied 
on plaintiff’s notes. On August 3 the bank held, among 
others, the following notes against the plaintiff: one for 
' $32.75, dated January 28, 1886, due in sixty days, with 
ten per cent after maturity; one for $1,000, dated January 
28, 1886, due in ninety days, bearing ten per cent from. 
maturity, with an indorsement June 7 for $480.25 and 
interest paid to June 15, and another for $1,167 dated Jan- 
uary 28, 1886, due June 12, with interest from maturity 
at ten per cent. 

The plaintiff testifies, on direct examination, that he 
paid on the notes, in addition to the drafts, $519.75, on 
July 3, and that on August 3 he gave to the defendant 
his note for $730.66, and took up his three notes, ‘The 
amouut due July 3, 1886, on the three notes, including 
interest from maturity at ten per cent, was as follows: 
On the $32.75 note, $33.46 ; on the $1,000 note (after de- 
ducting the credit of $480.25), the sum of $532.62, and 
on the note for $1,167, the sum of $1,173.62, making, in 
the aggregate, $1,739.70. The cash payment of $519.75, 
which plaintiffclaims to have made, the amount of the two 
drafts, and a note of $730.66, make a total of $2,773.91, 
or $1,034.21 more than the total balance due upon the 
three notes taken up. 

Counsel claim in the brief that this excess was usurious 
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interest. There is in the bill of exceptions absolutely no 
testimony tending to show that when the notes were given 
that the plaintiff contracted to pay usurious interest. Nor 
does the testimony disclose that the question of interest 
was ever mentioned by the parties. It does not appear 
that the plaintiff made any claim to the bank, before the 
bringing of this suit, that he had been charged more than 
the legal rate. It is, indeed, strange that the plaintiff 
should have paid over $1,000 as usurious interest, as he 
contends, without making complaint at the time. If this 
sum was paid as interest on these three notes, as the plaint- 
iff claims, it makes the rate charged more than one hundred 
and fifty per cent per annum. But counsel have over- 
looked the plaintiff’s testimony on cross-examination. 
After considerable of an effort the plaintiff was forced to 
admit that when he gave the defendant his note of $730.66 
in settlement, the bank surrendered to him two other 
notes—one for $71, the other for $250. We are unable 
to compute the exact amount that was then: due on these 
notes because tlicir dates and the rate of interest they bore 
are not in the record. Their amount without interest, 
$321, which sum added to the amount of the three notes 
before referred to and surrendered at the same time, make 
$2,060.70, or $7.45 more than the aggregate amount of the 
drafts, and the alleged payment of $519.75. The defendant 
insists that there was also another note of $75 taken up at 
the same time. ; 

It also appears from the testimony of the plaintiff on 
eross-examination that shortly after the settlement of 
August 3d the plaintiff went to the bank and informed 
Mr. Joslin, the cashier, that a mistake had been made in 
the amount of the note given in scttlement and that Mr. 
Joslin also denied that the plaintiff had made the cash pay- 
ment of $519.75. The testimony shows that this item 
was the real controversy between the parties and is the 
cause of this litigation, It cannot be doubted that if by 
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mistake a sum in excess of the legal rate is collected by a 
national bank, it does not taint the transaction with usury. 
It is only where such a bank knowingly charges unlawful 
interest that it is liable for the penalties provided for in 
the act of congress. We are unable to discover any testi- 
mony which would have authorized a finding that the de- - 
fendant had knowingly taken or received interest in excess 
of the legal rate. If this disputed item, $519.75, was 
paid as the plaintiff insists, then the note he gave the bank 
in settlement was for a sum greatly in exeess of the amount 
due, If there is any usury in the transaction between the 
parties it is in this note which the defendant yet holds. 
The plaintiff, however, insists that if the notes were not 
wholly paid by the drafts and cash payments, that these 
payments should have been applied to extinguish usurious 
interest, and that double the amount thereof would be re- 
coverable. The case of Davis v. Neligh, 7 Neb., 78, is 
cited to sustain this position.’ That case holds that in the 
computation ef interest where partial payments are made, 
the payment is applied first to discharge the interest, and 
the surplus, if any, goes to reduce the principal. A. dif- 
ferent rule, however, obtains wliere a payment is made on a 
usurious loan, ‘The law is not so inconsistent as to apply 
a payment on such a loan to the discharge of usurious in- 
terest and at the same time exact asa penalty the forfeiture 
of double the amount. This indeed would be a reproach 
upon the law. 

Tf it be conceded that the note given to the bank by the 
plaintiff at the time of settlement includes unlawful in- 
terest, can it be recovered, the entire note being unpaid? 
Section 5198 of the Revised Statutes of the United 
States provides “ That the taking, receiving, or reserving or 
charging a rate of interest greater than is allowed by the 
preceding section, when knowingly done, shall be deemed 
a- forfeiture of the entire interest, which the note, bill, or 
other evidence of debt carries with it, or which has been 
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agrecd to be paid thereon. In case the greater rate of in- 
terest has been paid, the person by whom it has been paid, 
or his legal representative, may recover back, in an action 
in the nature of an action of debt, twice the amount of the 
interest thus paid, from the association taking or receiving 
the same, provided such action is commenced within two 
years from the time the usnrious transaction occurred.” 

It is apparent that this section: covers two classes of 
cases. The last clause provides that when illegal interest 
has been paid to a national bank, double the amount so 
paid may be recovered back, while, under the first clause 
of the section, if usurious interest has been knowingly 
charged but not paid, a recovery can only be had for the 
amount borrowed; in other words, where illegal interest 
has been added into the note but not paid, it cannot be re- 
covered in an action brought for that purpose. (Brown v. 
Second National Dank, 72 Pa. St., 209.) 

We have considered the case solely upon the plaintiffs 
own testimony, without taking into consideration the testi- 
mony of defense, which very much tended to explain the 
transaction of the parties. As there was no evidence in 
the case upon which the jury could have found for the 
plaintiff, it was not error for the trial court to take it from 
the jury. 

The first and second assignments in the petition in error 
relate to the exclusion of certain testimony, but as these 
errors are not referred to in the brief filed, they must be 
considered waived. 

The judgment of the district court is 


AFFIRMED. 
THE other judges concur. 
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First NatronaL Bank oF Mapison v. H. H. Carson. 
’ [FILED JuLy 2, 1890.} 


1. Burden of Proof: Actrox on Promissory Nots. Tn an action 
on a promissory note, where the answer is a general denial, the 
burden of proof is upon the plaintiff to show that the defendant 
executed the note. This burden does not shift to the defendant 
after the note is introduced in evidence, but remains with the 
plaintiff through the entire trial. 


2. New Trial: IRRELEVANT TESTIMONY. The admission of irrel- 
evant testimony on a jury trial, to the prefudice of the adverse 
party, is good ground for a new trial. 


3. Evidence: Speciric OBJECTIONS. Objection to testimony on 
the ground that itis ‘incompetent, irrelevant, and immaterial,”’ 
is specific enough to apprise the trial court of the real grounds 
of objection to the testimony. 


ns 


. Appeal: Country To District Court: New Issugs RAIsED: 
WAIVER. Where a cause is appealed from the county court, 
the case should be tried in the district court upon the same 
issues that were presented to the lower court. If the appellee 
goes to trial in the appellate court without objection, upon new 
issues, it is a waiver of the error. 


An action was brought in the county 
court upon a promissory note for less than $200. No affidavit 
was filed in said court denying that the note was made, given, 
or subscribed by the defendant, as required by section 1100a of 
the Code. On appeal to the district court, the answer of the 
defendant was a general denial, and a specific plea of forgery. 
Held, That the answer tendered a different issue in the appel- 
late court from that presented in the court of original jurisdic- 
tion. . 


6. Instructions. The fourth instruction given at the request of 
the defendant, held, to be based upon the testimony, and rightly 
given. 


7. 


Held, Error to refuse an instruction warranted by the 
testimony and which contains a correct statement of the law of 
the case, if the principles of which have not been covered by the 
charge of the court. 
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Error to the district court for Madison county: Tried 
below before Powers, J. 


8S. O. Campbell, and John B. Barnes, for pene in 


error: 


The execution of the note was not an issue before the 
county judge, and, therefore, could not be made one in the 
district court. (O’ Leary v. Iskey, 12 Neb. 137; Baier v. 
Humpall, 16 Td., 128; Boller v. Schroeder, 20 Id., 636 ; 
Ruddick v. Vail, 7 Ja., 44.) As to the fourth instruction 

, asked by defendant: Newton Wagon Co. v. Deirs, 10 Neb., 
292; Turner v. O’Brien, 11 Id., 108; U. P. R. Co. v. 
Ogilvy, 18 Id., 639. As to the testimony of Wohlford: 
Dunbier v. Day, 12 Neb., 600; Cropsey v. Averill, 8 Id., 
158; High v. Bank, 6 Id., 157. 


Allen, Robinson & Reed, contra: , 


An objection to evidence as “immaterial, irrelevant, and 
incompetent,” is not specific enough to warrant an appel- 
late court in reviewing a ruling adverse thereto. (Byard v. 
Harkrider, 9 N. E. Rep., 294; McKinsey v. MeKee, Id., 
772; R. Co. v. Falvey, 3 1d., 392; Davis v. R. Co, 2 S. 
E. Rep., 555.) The burden was on plaintiff to establish 
the genuineness of the note (Donovan v. Fowler, 17 Neb., 
247); and so continued throughout the case (2 Am. & 
Eng. Encye. of Law, 650, and note). 


' Norvat, J. 


This action was commenced in the county court of 
Madison county, upon a promissory note, of which the fol- 
‘lowing is a copy: 


“ $150. Maovison, Nexz., Nov. 12, 1887. 
- “On the first day of June, 1888, I promise to pay 
Thos. E. Hall, or order, one hundred and fifty dollars, for 
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value received, negotiable and payable without defalcation 
or discount, with 8 per cent interest from date. 
“ (Signed) H. H. Carson.” 
Indorsed on the back: “Thos. E. Hall, E. B. Place.” 


While both plaintiff and defendant appeared before the 
county court at the trial, the defendant offered no testi- 
mony. A judgment was entered against the defendant for 
$159.80 debt, and costs taxed at $3.55. The defendant 
thereupon removed the cause to the district court by appeal, 
where the plaintiff filed a petition founded upon the note 
in question. The defendant answered denying the allega- 
tions of the petition, and further answering alleged “that 
the instrument sued on in this case is a forgery, and not 
the genuine promissory note or obligation of the defend- 
ant.” The plaintiff presented a motion to strike from the 
answer the specific plea of forgery, which motion was 
overruled by thecourt. A reply was filed and a trial had 
to a jury,-which resulted in a verdict for the defendant. 

The first error is assigned upon the ruling of the court 
upon the plaintiff’s motion to strike from the answer the 
allegation of forgery. It is claimed that this motion 
should have been sustained, because that part of the an- 
swer presented a new and different issue from that on which 
the case was tried in the county court. The defendant 
made no defense in that court, nor did he file an affidavit 
denying the genuineness of the note. 

Sec. 1100a of the Code provides: “That in all actions 
before justices of the peace, in which the defendant has 
been served with summons in this state, it shall not be 
necessary to prove the execution of any bond, promissory 
note, bill of exchange, or other written instrument, or any 
indorsement thereon, upon which the action is brought, or 
set-off or counter-claim is based, unless the party sought 
to be charged as the maker, acceptor, or indorser of such 
bond, promissory note, or bill of exchange, or other writ- 
ten instrument, shall make and file with the justice of the 
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peace before whom the suit is pending an affidavit that. 
such instrument was not made, given, subscribed, accepted, 
or indorsed by him.” 

The provisions of this section apply to causes brought 
in a county court, upon any instrument referred to in the 
section, and which are cognizable before a justice of the 
peace. It is obvious that the genuineness of the note was 
not in issue before the county court. In order to have put 
in issue before that court the execution of the note, it was 
necessary for the defendant to have filed an affidavit, stating 
therein that it was not subscribed by him. The answer filed 
in the district court, therefore, raised au issue of fact that 
was not presented in the court from which the appeal was 
taken. When an appeal is taken to the district court from 
a county court the case should be tried upon the same issues 
that were presented in the lower court. The motion to 
strike from the answer the allegations of forgery was well 
taken, and should have been sustained. (O’ Leary v. Iskey, 
12 Neb., 137; Fuller et al. v. Schroeder, 20 Id., 686.) Had 
the motion been sustained it would have been no advan- 
tage to the plaintiff, for the obvious reason that under the 
general denial contained in the answer, the execution of the 
note was put in issue. The plaintiff made no objection to 
the general denial, but went to trial on the issue thus tend- 
ered. It thereby waived the error committed in trying the 
cause upon a different issue from that on which the case 
was heard in the county court. 

Upon the trial the defendant testified that he did not 
sign the note, but that the same was a forgery. The 
plaintiff’s testimony tended to show that the defendant’s 
genuine signature was appended to the instrument, At 
the close of the testimony the court on its own motion in- 

structed the jury as follows: 
_ 41, The plaintiff’s action is based upon a certain prom- 
issory note, with the name of the defendant signed to the 
same as maker, of the date November 12th, 18-%, for the 
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sum of $150 and interest; payable to the order of one 
Thomas E. Hall, and indorsed to the plaintiff. 

“2. Defendant denies the execution of said note. 

“3. And under the issues as joined it is incumbent upon 
the plaintiff to prove by a preponderance of the evidence 
‘ that the note in suit was executed by the defendant as al- 
leged, that the plaintiff is the owner of same, and that 
said note is now due and unpaid. 

“4, If you believe from the evidence that the note in 
controversy was not executed by the defendant—that is, 
that he never signed the same, or authorized his name 
to be placed thereto by any one,.but that his signature was 
placed to said note without his knowledge or consent, then 
you should find for the defendant, although such note may 
have passed into the hands of a bona fide holder before 
maturity. 

“5. The note sued upon is in the form of a negotiable 
instrument, and a holder of negotiable paper who takes it 
before maturity, for a valuable consideration, in the usual 
course of business, without knowledge of facts which im- 
peach its validity as between antecedent parties, is deemed 
a bona fide holder. 

“53, In order to defeat a promissory note in the hands 
of a bona fide holder it is not enough to show that such 
note was without consideration, nor is it sufficient to show 
that such purchaser took it under circumstances calculated 
to excite suspicion. To defeat such note in the hands of a 
bona fide holder it must appear, by a preponderance of the 
evidence, that such purchaser was guilty of a want of honesty, 
-or of bad faith, in acquiring it. A party purchasing a 
promissory note is under no obligation to call upon the 
maker and make inquiry as to possible defenses which he 
may have, but of which the purchaser had no notice, either 
from something appearing on the face of the paper or 
from facts communicated to him at the time, nor to make 
inquiry as to the identity of the indorser, in order to re- 
cover from the maker of such note. 
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“6, If you believe from the evidence that the defendant 
executed and delivered the note in question as alleged, and 
you further find from the evidence that the plaintiff pur- 
chased the same before maturity in the usual course of 
business, and for a valuable consideration, without knowl- 

_edge of any facts which might impeach its validity, as 
between the said Carson and the person to whom the note 
was given, then the plaintiff is entitled to recover, although 
you may believe from the evidence that said Carson never 
received any consideration for said note. 

“7, If you find from the evidence that defendant exe- 
cuted and delivered the note in suit, and that the plaintiff 
purchased the same before maturity for a valuable con- 
sideration, and without a knowledge of facts which thight 
impeach its validity, as between Carson and the person 
to whom the note was given, the plaintiff is entitled to 
recover in this suit, although you may believe from the 
evidence that the defendant was swindled in the transac- 
tion, and received no consideration for said note. And 
the plaintiff, if it purchased the note as aforesaid, was not- 
required in law to call upon and inquire of the defendant 
if he had a defense to said note, but might rely upon the 
genuineness of the maker’s signature to the note asa right 
to recover thereon. 

“8, If you find that he did so execute said note as 
aforesaid, he must suffer the loss, if any, he has sus- 
tained thereby, because it is a maxim of the law, that 
where one of two persons must be made to suffer from thie 
fraud or misconduct of another, the one who placed within 
the power of such person to perpetrate the fraud or to do 
the wrong must bear such loss. 

“9, Thecredibility of witnesses that have been examined 
in your hearing is for you to determine, and where wit- 
nesses have testified directly the opposite to each other, it 
is your duty to say, from the appearance of such witness 
while so testifying, their manner of testifying, their appar- 
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ent candor and fairness, their apparent intelligence, or 
want of candor, intelligence, and fairness, their interest or 
want of interest in the result of the litigation, and from 
these and all the other surrounding circumstances appearing 
on the trial, which of such witnesses are the more worthy 
of eredit, and to give credit accordingly. 

“10. If you find for the defendant, you will so state in 
your verdict. 

“11, If you find for the plaintiff, the measure of its 
damage will be the amount of said note and interest, as 
shown thereon. 

“12. When you have retired to your jury room, you 
will select one of your number foreman, who will, when 
you have agreed upon a verdict, sign the same, and you 
will then return into court with sach verdict.” 

No complaint is made to the giving of any of these in- 
instructions. Objection is made to the fourth instruction 
given at the request of the defendant, which is,as follows : 

“As applied to this case, forgery would consist in the 
false making of the instrument sued on, with intent to dam- 
age and defraud any person or persons, body politic or 
corporate, and if you find from the evidence that the in- 
strument sued on was not executed by the defendant, or by 
any other authorized person in his name, but was executed 
in the name of the defendant by Thomas E. Hall, or any 
other person having no authority to so execute it, with 
intent to negotiate it and defraud thereby some other per- 
son, it would be forgery, and the plaintiff cannot recover.” 

The criticism made to this instruction is, that no testi- 
mony was given on the trial which tended to show that 
Thomas E. Hall signed the defendant’s name to the note. 
The testimony discloses that the defendant and Hall, at 
about the date of the note, entered into a contract whereby 
Hall undertook to furnish the defendant a patent stove 
burner to sell on commission. Soon after the note turns 
up in E. P. Place’s hauds, containing Hall’s indorsement. 
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Tf, as the defendant testified, he did not execute the in- 
strument, it must have been forged. We find sufficient 
evidence in thie bill of exceptions to warrant the jury in 
finding that the note “was executed in the name of the 
defendant by Thomas E. Hall, or some other person hav. 
ing no authority to do so.” 

The plaintiff asked the court to instruct the jury that 
“Tf you find from the evidence that the defendant signed 
the note sued upon in this action, and that the plaintiff 
purchased it, you will find for the plaintiff.’ The refusal 
to give this request is assigned as error. The only issue 
made by the pleadings was, Did the defendant sign the 
note and did the plaintiff purchase it? If the jury found 
both in favor of the plaintiff, as they could have done 
under the evidence, then the plaintiff was entitled to a ver- 
dict. That this request stated the law correctly cannot be 
questioned. The defendant insists that the doctrine of the 
request is contained in the general charge of the court, and 
for that reason no error was sustained. The sixth and 
seventh paragraphs of the court’s charge were not so favor- 
able to the plaintiff. In those instructions the jury were 
told, that before they could find for the plaintiff they must 
find not only that the note was genuine, but that the plaint- 
iff purchased it, “without knowledge of facts that might 
impeach its validity as between Carson and the person to 
whom the note was given.” The want of consideration, 
or whether the bank was an innocent purchaser, were not 
in issue in the case. The sixth and seventh paragraphs of 
the instructions were therefore too favorable to the defendant 
and should not have been given and the plaintiff’s prayer 
should have been granted. 

The plaintiff in error also makes the point, that the 
court erred in refusing to give its third request, as follows: 

‘3, After the note was admitted in evidence, the burden 
of proof was upon the defendant to establish forgery, and 
it must be established by a preponderance of the evidence.” 
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This instruction was properly refused. The burden was 
upon the plaintiff to establish the genuineness of the note 
by the preponderance of the evidence. This burden did 
not shift to the defendant after the note was introduced in 
evidence, but remained with the plaintiff through the en- 
tire trial. (Donovan v. Fowler, 17 Neb., 247; Holmes v. 
Riley, 14 Kan., 131.) 

The plaintiff called as a witness A. W. Whulford, the 
president of the plaintiff bank, who testified on direct ex- 
amination, that he purchased the note for the plaintiff from 
a Mr. Place, and that he was acquainted with the defend- 
ant’s handwriting, had seen him frequently write his name, 
and that the signature to the note was that of the defend- 
ant Carson. On cross-examination the witness Whulford 
testified in answer to questions as follows: 

Q. Did you take the precaution to see Mr. Carson and 
inquire of him before buying the note? 

A. Idid not before buying the note. 

Q. Had Mr. Place been introduced to you by any repu- 
table business man? 

A. No, sir. 

Q. Did you make any inquiry outside of Place himself 
as to who he was and what he was doing? 

A. I cannot say. 

Q. What is your best recollection about it? 

A. I don’t think that I made any inquiry about it. I 
compared the signature on the note with signatures on other 
notes, 

-The plaintiff objected to each question, as incompetent, 
irrelevant, and iminaterial, and took an exception to the 
ruling of the court. 

This testimony did not in any manner tend to throw any 
light upon the issue the jury were called upon to try. 
Whether or no the bank was an innocent holder of the note 
was immaterial. The evidence bearing upon the genuine- 
ness of the note was very conflicting, and the testimony 


VoL. 30] JANUARY TERM, 1890. 113 


Houck v, Gue. 


objected to had a tendency to prejudice the jury against the 
plaintiff. Doubtless the jury were led by this testimony 
to believe that the bank was negligent in purchasing the 
paper, without making inquiry of the defendant if he had 
a defense to the note. 

It is claimed on behalf of the defendant, that the objec- 
tion to the testimony on the ground that it is “incompetent, 
irrelevant, and immaterial,” is not specific enough to pre- 
sent any question for review. A number of decisions are 
cited from the supreme court of Indiana sustaining this 
position, While we entertain a high opinion for the decis- 
ions of that court, we cannot follow them on this question 
of practice. The objection was specific enough to apprise 
the trial court of the plaintiff’s real ground of complaint. 

As there must be a new trial we will not express an opin- 
ion on the sufficiency of the evidence to sustain the ver- 
dict. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


Dorsey B. Houck v. Josep H. Gur, 


SamME v. DanieL C. Hurry. 
[FILep JuLy 2, 1890.] 


1. Trial: DirecTina VeRDIcr. Ifa trial court directs a verdict 
for either party, in a case where the testimony is conflicting 
upon & material fact, it is error. 


2. 


: RIGHT OF ARGUMENT. In a case tried toa jary, where 
a material fact is in dispute, cither party has an absolute right 
to have his counsel argue the question of fact to the jury. 


8 
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3. The instructions requested by the defendant were properly 
refused. 


Error to the district court for Douglas county. Tried 
below before Grorr, J. 


John L. Webster, for plaintiff in error, cited, as to direct- 
ing the verdict: Hilliard v. Goold, 34 N. H., 230; Inloes 
v. Bank, 11 Md., 1738; Way v. B. Co., 35 Ia., 587; Hillis 
v. Ins. Co., 4 O. St., 628 ; Johnson v. R. Co., 18 Neb., 696; 
Auliman v. Stout, 15 Id., 586; A. & N. RB. Co. v. Baily, 
11 Id., 332; Deitrich v. Hutchinson, 20 Id., 52. As to 
the right of argument: Code, sec. 283; Douglas v. Lill, 

. 29 Kan, 527, 


Estabrook, Irvine & Clapp, contra. 


Norval, J. 


These causes being alike in the facts, by consent were 
tried together. The defendant in error Gue sued the 
plaintiff in error Houck and one Alexander Benham in 
the district court to recover the sum of $274 and interest, 
claimed to be due him for keeping and boarding eight 
head of horses. The cause was tried to a jury, witli a ver- 
dict and judgment in favor of Gue and against both 
Houck and Benham. In the second case Hurley sued 
Houck and Benham to recover $240 and interest for care 
and board of seven horses. The verdict and judgment in 
the case were against both defendants. In each case 
Houck prosecutes a petition in error. 

In May, 1887, the plaintiff in error, Dorsey B. Houck, 
was a constable of the city of Omaha, and in his official 
capacity executed a writ of replevin placed in his hands, 
commanding him to take and deliver to one J. H. Me- 
Shanc a certain building then occupicd by Alexander Ben- 
ham as a livery stable, In executing the writ the con- 
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stable removed from the building several horses owned by 
Benham, and tied them in the street near the stable, where 
they remained several hours without water or food, Ben- 
ham having refused to take possession of the horses, 
Houck took eight of them to the stables of Gue and seven 
to the stables of Hurley. Gue and Hurley both testify 
that they were not: aware when they received the horses that 
they belonged to Benham, or that they had been aban- 
doned by the owner. Shortly afterwards they learned 
that the horses belonged to Benham, who called frequently 
to see them, but did not offer to take them away. There - 
is no dispute as to the value of the care and feed bestowed 
by the plaintiffs. . 

The plaintiffs called as a witness the defendant Dorsey B. 
Houck, who testified that when he took the horses to the 
plaintiffs, he informed them that he had replevied Ben- 
ham’s barn, and that the horses belonged to him; that 
they had been taken out of the barn and tied in the street. 
The wituess further testified that he told the plaintiffs that 
he had no interest in the horses, but desired to put them 
in some place, to get them out of the street. 

The defendants introduced no testimony. Houck’s at- 

. torney attempted to argue the case to the jury, when he was 
stopped by the court, and instructed the jury to find for 
the plaintiffs. 

The most of the brief of counsel on either side is de- 
voted to the discussion of the liability of a constable for 
feed and care bestowed by a third party at his request, 
upon property received by him in his official capacity. 
We do not think that question is presented by the record 
before us. Houck had no writ for these horses and he did 
not have charge of them as an officer. He had a writ of 
replevin for the barn, but that did not authorize the officer, 
in executing the process, to engage food and care for the 
stock he removed fromthe building. Whether Houck 
was personally liable for the attention bestowed by the: 
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plaintiffs was a question of fact to be determined by the 
jury from all the evidence. 

If it be true, as the plaintiffs testify, that Houck did not 
disclose who was the owner of the stock when it was com- . 
mitted to their care, and that the plaintiffs did not know 
whose property it was, then doubtless Houck would be 
liable in his action. But, on the other hand, if Houck at 
the time informed the plaintiffs the circumstances under 
which he received the horses and that he had no interest in 
them, but that they belonged to Benham, and to let him 
have them when called for, then there was testimony from 
which the jury could have found that Houck was not 
liable. The evidence is conflicting, and certainly does not 
conclusively show that there was an implied contract that 
‘the feed bill should be charged to Houck. As there was 
testimony before the jury tending to establish the nonlia- 
bility of the defendant, he was entitled to have it sub- 
mitted to and weighed by the jury. The court, therefore, 
erred in directing the jury to find for the plaintiffs. (Hall 
v. Varnier, 6 Neb., 85; Grant v. Cropsey, 8 Id., 205.) 

The learned district judge who presided at the trial doubt- 
less overlooked the testimony of Dorsey B. Houck, or the 
jury would not have been instructed to find for the plaintiffs. . 

The defendant Houck requested the following instruc- 
tions, which were refused ; 

“1, The defendant, Dorsey B. Houck, cannot be held 
liable in these cases unless the jury find from the evidence 
that there was a present understanding: between the plaintiffs 
and defendant Houck, at the time the plaintiffs received the 
horses, that Houck should be held liable for the keeping of 
the same. 

“2. If the jury find from the evidence that the plaint- 
iffs received the horses from defendant Houck in his 
official capacity as constable, then the plaintiffs are uot 
entitled to recover in this action against Dorsey B. Houck, 
.as he is sued as an individual and not as such officer.” 
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The court did not err in refusing these requests, It is 
not claimed that there was an express agreement that 
Houck should pay for the keeping of the stock, but the 
contention of the plaintiffs is that the facts were such that 
the law would imply an obligation to pay. The first re- 
quest was therefore misleading, The second request was 
objectionable on the same ground. Houck in taking the 
stock to the plaintiffs was performing no official act. It 
wonld have been error to have granted either of the de- 
fendant’s requests. 

The court refused to permit the counsel for the defend- 
ant to argue the facts to the jury. This ruling, we presume, 
was made upon the theory that there was no evidence upon 
which a verdict for Houck could have been sustained. Had 
such been the case, the refusal to allow any argument would 
have been proper. But as the testimony was conflicting 
upon a material matter in issue, the defendant had an abso- 
lute right to have his counsel argue the facts to the jury. 
(Douglass v. Hill, 29 Kan., 527, and cases there cited.) 

The judgment of the district court will be reversed and 
the cause remanded for further proceedings in accordance 
with the views herein expressed. 


REVERSED AND REMANDED, 


THE other judges concur. 


A. E. ALEXANDER y. Crry or PatrrsmMouts. 
{FiLEeD JuLy 2, 1890.] 


Tax-Liens: EMINENT Domain: DamaGes: Liuirations. In 
September. 1871, M. purchased ‘certain lots situated in the city . 
of Plattsmoutn, at treasurer’s tax sale. On September 5, 1873, he — 
surrendered to the county treasurer the certificates of purchase 
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and received a tax deed for the lots. The deed failed to convey 
the title by reason of the treasurer omitting to attach his official 
seal. M. subsequently conveyed the lots to the plaintiff. In 
1872, the authorities of the city of Plattsmouth located and 
opened a street diagonally across the lots, leaving undisturbed 
a portion of each. The damages sustained on account of the 
location and opening of the street was appraised and paid to 
the respective lot owners in 1872. Neither M. nor the plaintiff 
was notified of the appraisement proceedings. In 1888 this. 
action was brought to recover damages for lessening of plaint- 
iff’s security. Held, (1) That as the value of the parts of the 
lots not taken by the city exceeded the amount of the tax lien, 
the action could not be maintained; (2) That the suit is barred 
by the statute of limitations. 


Error to the district court for Cass county, Tried 
below before CHAPMAN, J. 


S. P.& E. G. Vanatta, for plaintiff in error, cited : Jones, 
Mortgages, sec. 710; Otoe County v. Mathews, 18 Neb., 
466; Forgy v. Merryman, 14 Id., 513. 


Byron Clark, contra, cited: Mills, Eminent Domain, 
secs. 65,74; Desty, Taxation, pp.1, 2,6, 7; Severin v. Cole, 
38 Ia.,463; Jones, Mortgages [2d Id. ], secs. 708, 1625-31; 
Graham v. Flynn, 21 Neb., 232, and cases; Merriam v. 
Coffee, 16 Id., 451. 


Norvat, J. 


On the 4th day of September, 1871, S. N. Merriam pur- 
chased at tax sale certain lots situated in the city of Platts- 
mouth, for the taxes of 1870. Subsequently he paid the 
taxes on the lots for the years 1871, 1872, 1873, and 1874. 
The lots not having been redeemed on September 5, 1873, 
Merriam surrendered to the county treasurer the certificates 
of purchase, and the treasurer executed and delivered a 
tax deed for the lots to Merriam, who afterwards conveyed 
to the plaintiff. 

The deed issued by the treasurer failed to convey the 
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title to the lots, by reason of the treasurer failing to attach 
his official seal thereto. 

On the 21st day of February, 1872, the mayor and city 
council of the city of Plattsmouth passed an ordinance cre- 
ating Chicago and Washington avenues, and the city con- 
demned and appropriated a part of each Jot purchased at 
the tax sale by Merriam, for the purpose of opening these 
avenues. The damages sustained by reason of the location 
and opening of these avenues were appraised, as required by 
law, on March 28, 1872, and uotice was given to the lot 
owners, but not to Merriam or the plaintiff. The damages 
awarded were paid to the respective lot owners. The 
avenues were located diagonally across the lots, and a large 
portion of each lot was left undisturbed. The fractional 
lots left are of sufficient value to satisfy the plaintiff’s 
claim. The city authorities,in 1872, took possession of 
that part of the lots taken for street purposes, and the 
same has ever sincé been used by the public. 

On February 14, 1888, this action at law was com- 
menced to recover damages the plaintiff claims to have 
sustained by reason of the defendant appropriating a por- 
tion of each of said lots for public streets. The cause was 
tried to the court, who entered judgment for the defendant. 

It will be observed that this is not an action to foreclose 
a tax lien, but one to recover damages for lessening plaint- 
iff’s security. Unless the plaintiff has been injured by rea- 
son of the opening of these streets for public use, it would 
seem clear that the plaintiff has no just cause for complaint, 
The undisputed testimony is, that the value of the portion 
of each lot not condemned by the city, is much greater 
than the amount of the tax lien claimed by the plaintiff. 
That being true, the plaintiff has not been damaged. No 
suit has been brought by the plaintiff to enforce his lien 
against that part of the lots not condemned, The defend- 
ant in any event would only be liable for any deficiency 
remaining after the plaintiff had exhausted the other secu- 
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rity. Had the lot owners sold to an individual that portion 
of the lots appropriated by the city, the plaintiff would 
have been compelled to exhaust the part unsold before he 
could enforce the lien against the portion sold. ‘That the 
defendant acquired the property under the law of eminent 
domain does not change the rule. (Severin v. Cole, 38 Ia., 
463.) 

Again, this action is barred by statute of limitations. 
If the plaintiff’s security has been diminished, by the ap- 
propriation of a part of the lots for public use, the injury 
occurred in 1872, or more than fifteen ycars before this suit 
was instituted. If a cause of action ever existed, it ac- 
crued at the time the streets were located and opened. 

The judgment of the district court was right and is 


AFFIRMED. 


THE other judges concur. 


SAMUEL WALKER Vv. Parrick HaGoeErty, 
[FILED JuLy 2, 1890.] 


1. Promissory Note: CoNsipERATION: PAROL EVIDENCE RE- 
GARDING. While parol testimony may not be received to 
contradict or vary the terms of a promissory note, yet the con- 
sideration for which it was given may be established by parol 
testimony. 


2, Instructions: OBJECTIONS to the giving of instructions will 
not be considered by the supreme court unless assigned in the 
motion for a new trial. 


3. —-——. Itis error to give an instruction not warranted by the 
pleadings and evidence. 


: FALSE TESTIMONY. The jury was instrncted “that if 
any witness has willfully testified falsely as to any material fact 
in the case, you are at liberty to disregard the entire testimony 


4. 
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of such witness unless his testimony be corroborated by other 
evidence.’? Held, Correct as an abstract proposition of law, and 
that it was justified by the evidence. 


Error to the district court for Cuming county, Tried 
below before Norris, J. 


Thos. O? Day, and Lancaster, Hall & Pike, for plaintiff in 
error, cited, as to the admission of testimony regarding the 
consideration: Ervin v. Saunders, 1 Cow.[N. Y.], 249 [13 
Am. Dec., 520]; Thompson v. Ketcham, 8 Johns. [N. Y.], 
190 [5 Am. Dec., 830]; Stackpole v. Arnold, 11 Mass., 27 
[6 Am. Dec., 150]; Harrison v. Morrison, 40 N. W. Rep. 
[Minn.], 66; Curtice v. Hokanson, 38 N. W. Rep. [Minn.], 
694; Miller v. Edgerton, 15 Pac. Rep. [Kan.], 894; Parker 
v. Morrill, 3S. E. Rep. [N. C.], 511; Dolsen v. DeGanahl, 
8 S. W. Rep. [Tex.], 321; Armstrong v. Scott, 36 Fed. 
Rep., 63; Gallery v. Bank 2 N. W. Rep. [Mich.], 193; 
2 Parsons, Notes and Bills, p. 501; Gridley v. Dole, 4 
Comst. [N. Y.], 486 ; Hunt v. Adams, 7 Mass., 518; Pitt c. 
Ins. Co., 100 Mass., 500; Jones v. Jeffries, 17 Mo., 577; 
Hoare v. Graham, 3 Camp. [Ing.], 57; Anspach v. Bast, 
52 Pa. St., 356 ; Harris v. Galbraith, 43 Ill, 309; Benja- 
min, Sales, (4th Ed.], see. 452 ; Cumpbell v. Flemming, 1 Ad. 
& E. [Eng.], 40; Parsons, Contracts, [7th Ed.] p. 208; 
Shields v. Petiee, 2 Sandf. [N. Y]., 262; 3 Randolph, Com. 
Paper, sec. 1899; St. Louis Ins. Co. v. Homer, 9 Mete. 
[Mass.], 39; Haves v. Henderson, 17 Wend. [N. Y.], 190; 
Clark v. Hdatt, 49 -Ala., 86; Featherston v. Wilson, 4 Ark., 
154; 2 Phil., Evid., 673, n. 495, 


Halt & McCulloch, contra, 


Norvat, J. 


This suit is upon a promissory note for $5,800 with ten 
per cent interest, bearing date May 15, 1883, given by the 
defendant to A. N. Schuster & Co., and by them indorsed 
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after maturity to the plaintiff. The defendant has made 
the following payments upon the note: 

June 23, 1883, $500; July 12, 1883, $800; September 
1, 1883, $500 ; October 16, 18%3, $500; May 31, 1884, 
$400; June 21, 1884, $25; making a total of $2,725. 

The answer admits the execution of the note, the mak- 
ing of the above payments, and pleads that the note was 
given to close up an unsettled account between the defend- 
ant and A. N. Schuster & Co.; that at the time the note 
was given, the payees promised to forward to the defendant 
goods to the full amount of the difference in the account, 
amounting to the sum of $3,075, which the payees have 
wholly failed and refused to do, and that said note was 
given for no other or greater consideration than the sum 
of $2,725, which sum has been fully paid to the said A. 
N. Schuster & Co. The answer alleges that the plaintiff 
received the note after maturity. The reply was a general 
denial. 

A jury was impaneled to try the cause, who, after hear- 
ing the evidence, the argument of connsel, and instructions 
of the court, returned a verdict for the defendant, where- 
upon the plaintiff presented a motion for a new trial, 
which was overruled, and a judgment was rendered for the 
defendant. The plaintiff brings the case here for review, 
assigning the following errors : 

1. The court erred in allowing any evidence on the part 
of the defendant to be introduced at the trial of this cause, 
because the answer fails to state facts sufficient to consti- 
tute.a defense. 

2. The court erred in allowing the defendant over the 
objection of the plaintiff, to introduce parol evidence to con- 
. tradict or change the terms of the note. 

3. The court erred in giving paragraph sixth of the in- 
structions given by the court on its own motion. 

4. The court erred in giving paragraphs 3, 4, 5, and 6 
of the instructions asked by the defendant. 
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5. The verdict is not sustained by sufficient evidence. 

6. The court erred in overruling the motion of plaintiff 
for a new trial. 

Prior to the examination of the witnesses for the defense, 
the plaintiff objected to the introduction of any testimony 
on the part of the defendant for the alleged reason that the 
answer fails to state a defense. While the answer does not 
contain a full statement of the facts, yet sufficient facts are 
pleaded to constitute a defense against the note. The an- 
swer charges that the only consideration the defendant ever 
received for the note was the sum of $2,725, and which 
amount it alleges has since been fully paid. For the bal- 
ance of the amount expressed on the face of the note, to- 
wit, $3,075, it is averred that A. N. Schuster & Co. agreed 
to send to the defendant goods for that amount and that 
they had failed and neglected to do so. If the allegations 
of the answer are true, it is clear that there is not due the 
plaintiff the amount claimed in his petition, 

The testimony of the defendant tends to show that he 
was engaged in the mercantile business and had from time to 
time purchased on credit from the payees of the note goods 
to the amount of several thousand dollars. This note was 
given in settlement of the account. The defendant further 
testifies that when the note was executed, he claimed a 
eredit on the account for $2,900 or $3,000 for goods that 
had been sent contrary to orders and that were unsalable, 
and that the agent of A. N. Schuster & Co. at the time 
agreed ‘to credit the note for the amount claimed. The 
plaintiff objected to the receiving of this testimony on the 
ground that it contradicted the terms of the note. The 
testimony was not offered for that purpose, nor did it have 
that effect. The object of this testimony was to show the 
real consideration for the note sued upon. If the defend- 
ant was entitled to a credit upon the account for the amount 
claimed by him, then he was not indebted to the plaintiff in 
the sum of $5,800, and the note did not truly express the 
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amount of the defendant’s indebtedness to the payees. While 
parol testimony cannot be received to contradict the terms 
of the note, it was clearly admissible to show the true con- 
sideration for which it was given. 

“Charles M. Edwards testifies that he was the person who 
took the note from the defendant ; that at that time there was 
a balance of $5,879.75 due from defendant to A. N. Schus- 
ter & Co. on an account for goods sold and delivered ; that 
the defendant made no claim at the time the note was given 
for any damages, or that the goods had not been received, but 
on the contrary admitted the goods had been received in 
good condition; that the only thing that he mentioned was 
that some frock suits sent to the Rose Bud Agency could 
not be sold to the Indians. The witness further states that 
he and the defendant checked the account over with the 
defendant’s books, and found that there was due from him 
the sum of $5,879.57; that the defendant paid in cash 
$69.30, and that the witness made him a credit of $10.27 in 
full for all claims made by him, and, to close up the bal- 
ance of the account, the defendant gave the note in suit. 

The bill of exceptions contains other testimony which 
tends to corroborate the witness Edwards. 

As we view the case, it will not be necessary for us to 
determine which side has the preponderance of the evidence, 
for itis apparent that the testimony produced on behalf of 
the defendant fails to support the verdict returned by the 
jury. If, as the defendant claims, he was entitled to a 
credit for $8,000, then at the date of the giving of the 
note he was indebted to A. N. Schuster & Co. in the sum 
of $2,800. At various times during the thirteen months 
following the execution of the note the defendant paid 
thereon sums aggregating $2,725. Thus, according to 
the defendant’s own testiniony, there was due the plaintiff 
at least $75 and interest. Yet the jury found for the de- 
fendant. 

Truc, something is said in brief of counsel for the de- 


Vot. 30] JANUARY TERM, 1890. 125 


Walker v. Haggerty. 


fendant about too much interest being charged on the 
account and included in the note. The statement ‘of the 
account in evidence shows $491.25 was allowed as interest. 
No complaint is made in the answer in regard to the item 
of interest, nor does the defendant in his testimony claim 
that the proper amount of interest was not charged. The 
larger part of the account had been due nearly a year before 
the giving of the note and the payees were entitled to re- 
ceive interest thereon, 

The third assignment in the petition in error is based 
upon the sixth paragraph of the instruction given by the 
court on its own motion, which reads: 

“You are instructed that if at the time the note in snit 
was given Charles M. Edwards, the agent of A. N. 
Schuster & Co., the payecs of’ said note agreed with defend- 
ant that said A. N. Schuster & Co. would make to defend- 
ant the allowance as claimed by defendant, on account of 
unsalable goods, and goods not ordered by defendant, 
charged against defendant by said A. N. Schuster & Co. in 
the account for which said note was given and thereby ob- 
tained said note from defendant, such agreement is valid 
and binding against said A. N. Schuster & Co., and de- 
fendant is entitled to set-off any amonnt the evidence may 
show to be due from A. N. Schuster & Co. to defendant on 
account thereof against the amount due upon the note sued 
on in this action.” 

While the defendant took an exception to this instruc- 
tion when given, yet having made no complaint in his 
motion for a new trial of the giving of the instruction, we 
cannot now consider it here. Errors in giving or refusing 
of instructions must be pointed out in the motion for a 
new trial. (Schreckengast v. Ealy, 16 Neb., 514; Nyce v. 
Shaffer, 20 Id., 509; Sherwin v. O Cras, 24 i, 605.) 

The court, at the request of defendant, told the jury: 

“That a principal cannot accept such parts of an agent’s 
contract as are beneficial to him and disclaim such as are 
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to his disadvantage, but must accept or reject all. And 
if he retains the benefits of the agent’s bargain he must 
complete the contract on his part.” 

This request contains a fair statement of the law upon 
that subject and was based upon the testimony in the case. 
The rule undoubtedly is that a principal cannot accept 
a part of the acts of his agent and reject the balance. 
Edwards settled with the defendant and took his note and 
turned it over to the payees therein named, A. N. Schuster 
& Co., who accepted and retained it. The payees there- 
fore were bound by the agreement of Edwards made when 
the note was taken. 

By the fourth request given on behalf of the defendant 
the jury were instructed : 

“That if A. N. Schuster & Co.’s agent procured the 
note on Patrick Hagerty for $5,800 upon an agreement to 
allow a credit for unsalable goods, and not ordered, or to 
send new goods of equal value, that they cannot retain the 
note and refuse to carry out the agreement upon which it 
was obtained.” 

There is nota scintilla of testimony in the record tending 
to show that the note was procured upon any agreement 
that the payees should send to the defendant new goods in 
the place of unsalable goods or goods not ordered. While 
that issue was presented by the answer. there was no proof 
to sustain it. The instruction was therefore misleading 
and assumed a fact not proven. 

Exception is taken to the fifth instruction given on the 
defendant’s motion, which informed the jury “that if any 
witness has willfully testified fulsely as to any material 
fact in the case, you are at liberty to disregard the entire 
testimony of such witness unless his testimony be corrob- 
orated by other evidence.” It is not claimed that this is 
not a correct statement of the maxim fa/sus in uno, falsus 
in omnibus, bnt it is urged that there was no evidence be- 
fore the jury to which it could apply. It is conceded that 


Vot. 30] JANUARY TERM, 1890. 127 


Walker v. Haggerty. 


the maxim cannot be applied to immaterial testimony. The 
witness Edwards and the defendant Haggerty contradict 
each other in almost every particular, as to the conversa- 
tion that occurred. between them when the note was given. 
The plaintiff insists that this testimony was immaterial. 
As stated elsewhere in this opinion, the testimony relating 
to the agreement of the parties at the time of the execu- 
tion of the note was material, and therefore the above in- 
struction was applicable. It would have been error to have 
refused it for another reason. Plaintiff’s witness Edwards 
testifies that the defendant made a claim for offsets in the 
sum of $10.27 for some unsalable frock coats and that he 
gave the defendant credit for that amount on the account. 
The plaintiff read the deposition of one Johnson, the book- 
keeper of A. N. Schuster & Co., who stated that the account 
attached to his deposition was a true account between the 
defendant and A. N. Schuster & Co. While the account 
balances, it contains no credit for $10.27. This. evidence 
before the jury made the instruction proper. 

At the request of the defendant, the jury were instructed 
“that the legal rate of interest on the accounts, as shown 
in the evidence and under the proof, is seven per cent, and 
the plaintiffs, A. N. Schuster & Co., could not charge de- 
fendant more than that upon their account up to the time 
the note was given.” The question of interest upon the 
account was not put in issue by the pleadings, and the 
court erred in submitting it to the jury. 

The larger part of plaintiff’s brief is devoted to the rul- 
ings of the district court upon the admission of testimony, 
but as not asingle error in that respect is assigned in the peti- 
tion in error, we are precluded from considering the same, 

It follows from what has been said that the judgment of 
tlie district court must be reversed and the cause will be 
remanded for a new trial. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Grorcr E. Banks, ASSIGNEE, V. OMAHA BARB 
Wire Co. 


[FILED JULY 2, 1890.] 


Assignment for Creditors: Priok PREFERENCES. If an in- 
solvent debtor, within thirty days before the making of ageneral 
assignment for the benefit of his creditors, with a view to givea 
preference to a creditor, gives areal estate mortgage and collat- 
eral notes to secure an indebtedness created more than nine 
months before, and the creditor has at the time a reasonable 
cause to believe that the debtor is insolvent, held, that such se- 
curity was given in fraud of the assignment laws of this state, 
and is void. 


APPEAL from the district court for Hitchcock county. 
Heard below before CocHrRan, J. 


Thos. Colfer, and Bartlett, Baldrige, Ledwich & Crane, 
for appellant. 


H, W. Cole, and W. 8. Mortlan, contra, 


Citations of counsel are, in the main, referred to in 
opinion. 


Norvat, J. 


This action was brought by the plaintiff, George E. 
Banks, as assignee of Mrs, E. H. Richardson, an insolvent 
debtor, to set aside a real estate mortgage alleged to have 
been given by said Richardson to the defendant in prefer- 
ence to her other creditors, and in fraud of the insolvency 
laws of this state, and also to recover certain collateral 
notes alleged to have been delivered by Richardson to the 
defendant for the same purpose. A decree was entered in 
the district court in favor of the plaintiff, and the defend- 
‘ant appeals, 
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For more than a year prior to the 4th day of September, 
1886, Mrs. IE. H. Richardson was engaged in the hard- 
ware business in the town of Stratton, in Hitchcock 
county, and on that day she made a general assignment to 
the sheriff of said county, of all her property for the benefit 
of all of her creditors, which assignment was duly recorded 
on the day of its date. The sheriff took immediate posses- 
sion of the assigned property. The plaintiff, being elected 
as assignee of the assigned estate, accepted the trust, gave 
the required bond, and entered upon his duties as assignee. 
On the Ist day of October, 1885, Mrs. Richardson became 
indebted to the Omaha Barb Wire Co. in the sum of $905, 
for goods purchased of it at that time. To secure this in- 
debtedness, Mrs. Richardson, on the 25th day of August, 
1886, executed and delivered to the defendant a mortgage 
on lot 7, block 9, in the town of Stratton, and also de- 
livered to the defendant, as collateral security to said in- 
debtedness, several promissory notes owned by her, and 
amounting to several hundred dollars. The collateral 
notes and the real estate were included in the deed of 
assignment. The defendant has since collected on these 
collaterals $251.82. At the time of the execution of the 
mortgage Mrs. Richardson was insolvent and contem- 
plated making an assignment for the benefit of her cred- 
itors, in case she was pressed by them to make payment. 
The above facts are undisputed. 

The plaintiff introduced testimony tending to show that 
the defendant, when it received the mortgage and collateral 


‘notes, had a reasonable cause to believe that Mrs. Richard- 


son was insolvent and that it accepted the security in fraud 
of the law relating to assignments. ‘The plaintiff called 
as a witness C. W. Shurtleff, who testified that in 1886 
he was engaged in the banking business at Stratton ; that 
prior to the execution of the mortgage the defendant sent 
to the witness for collection its claim against Mrs. Richard- 
son, and being unable to collect the same, it was returned 
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to the defendant; that shortly before the mortgage was 
given, Mr. Sherlock, as agent of the defendant, called upon 
Mr. Shurtleff at his place of business in Stratton and in- 
quired as to Mrs. Richardson’s circumstances, who was 
then informed that she was in close financial circumstances ; 
that the bank had a good many accounts against her which 
she was unable to pay, and that there was no immediate 
prospect of her paying the defendant’s claim. 

Mrs. Richardson testified that she gave the notes and 
mortgage because the agent and attorney of the defendant 
said they would make trouble by closing up the business 
at once if she did not secure the claim, but if she would 
give the security, the mortgage should not be placed upon 
record, and that they promised to keep the matter quiet so 
as to prevent any one else from making her trouble. This 
witness further testified that she owed on August 25, 1886, 
between $4,000 and $5,000, and knew she was then in- 
solvent and unable to pay her debts; that she stated the 
condition of her affairs to Sherlock and Cordeal, who rep- 
resented the defendant. 

George H. Sherlock and Joseph A. Cordeal éach in their 
testimony expressly deny having any coliversation with 
Mrs. Richardson; that they had conversation only with 
her husband out of her presence. Mr. Sherlock denies 
having the conversation testified to by Shurtleff. It is im- 
possible to reconcile the testimony of the witnesses. Ifthe 
testimony of Mrs. Richardson and Shurtleff is true, there 
can be no doubt that the agent of the defendant was aware 
of the insolvency of Mrs. Richardson when the security 
was taken. The district court found this point against the 
defendant, and we are not prepared to say that it was not 
justified in so finding. 

It is claimed that under the repeated decisions of this 
court, a debtor in failing circumstances has a right to secure, 
by mortgage or otherwise, a part of his creditors to the 
exclusion of others, and that such preference will not in- 
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validate the security. The following cases are cited by the 
appellant to sustain that position: Nelson v. Garey, 15 Neb., 
531; Lininger v. Raymond, 12 Id., 19; Bierbower v. Polk, 
17 Id., 268; Grimes v. Farrington, 19 Id., 48; Dietrich v. 
Hutchinson, 20 Id., 52. While these cases recognize the 
general rule to be that an insolvent debtor may prefer one or 
more of his creditors, they do not decide the point herein 
involved. It is not disputed that a creditor, having no 
knowledge at the time of the insolvency of the debtor, may 
accept security for his debt. The question, however, pre- 
sented by this record is this, Is a mortgage valid given by 
an insolvent debtor within thirty days prior to his making 
of a general assignment, with a view of giving a prefer- 
ence to the creditor, when the latter had reasonable ground 
to believe that his debtor was insolvent? The determina- 
tion of this point involves the construction of the law relat- 
ing to assiguments, 

Sections 42, 43, and 44 of chapter 6 of the Compiled 
Statutes are as dllows: 

“Sec. 42. If a person, being insolvent, or in egiteineles 
tion of insolvency, within thirty days before the making 
of any assignment, makes a sale, assignment, transfer, or 
other conveyance of any description, of any part of his 
property to a person who then has reasonable cause to be- 
lieve him tp be insolvent, or in contemplation of insolv- 
ency, and tliat such sale, assignment, transfer, or other 
conveyance is made with a view to prevent the property 
from coming to his assignee in insolvency, or to prevent 
the same from being distributed under the laws relating to 
insolvency, or to defeat the object of, or in any way to im- 
pair, hinder, impede, or delay the operation and effect of, 
or to evade any of said provisions, the sale, assignment, 
transfer, or conveyance shall be void, and the assignee may 
recover the property, or the assets, of the insolvent. And if 
such sale, assignment, transfer, or conveyance is not made 
in the usual and ordinary course of business of the debtor, 
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that fact shall be prima facie evidence of such cause of 
belief. 

_ “Sec, 43. If a person, being insolvent, or in contempla- 
tion of insolvency, within thirty days before the making of 
the assignment, with a view to give a preference to a cred- 
‘itor or person who has a claim against him, procures any 
part of his property to be attached, sequestered, or seized 
on execution, or mnakes any payment, pledge, assignment, 
transfer, or conveyance of any part of his property, either 
directly or indirectly, absolutely or conditionally, the per- 
son receiving such payment, pledge, assignment, transfer, 
or conveyance, or to be benefited thereby, having reasonable 
cause to believe such person is insolvent, or in contempla- 
tion of insolvency, and that such payment, pledge, assign- 
ment, or conveyance is made in fraud of the laws relating 
to insolvency, the same shall be void, and the assignee may 
recover the property, or the value of it, from the person so 
receiving it or so to be benefited. 

“Sec, 44. Nothing in this act contained shall be con- 
strued so as to prevent any debtor from paying, or secur- 
ing to be paid, any debt, not exceeding the sum of one 
hundred dollars, for clerks’ or servants’ wages, or from 
paying or securing any debt which shall have been created 
within nine months prior to the date of such payment, or 
securing or to affect any mortgage or security made in good 
faith to secure any debt or liability created simultaneously 
with such mortgage or security, provided any such mort- 
gage shall be filed for record in the proper office within 
thirty days from its date.” 

The evident purpose of the’legislature, in enacting these 
provisions, was to prevent an insolvent debtor from dispos- 
ing of his property in favor of some of his creditors to the ex- 
clusion of others and to secure an equal and just distribution 
of his property among all his creditors. Many of the provi- 
sions of sections 42 and 43 arealike. They differ mostly as 
to the purpose for which the sale or transfer is made. To 
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render a conveyance void under section 42 it must appear 
that it was made to prevent the property from going into 
the hands of the assignee, or to prevent the same from be- 
ing distributed under the assignment laws, or to evade the 
provisions of such laws. It is apparent that the security 
in this case was not taken for any of the purposes specified 
in this section, but falls under and is governed by the pro- 
visions of scction 43. In terms, that section controls cases 
where a transfer or conveyance of propérty is made with a 
view of giving a preference to a creditor. Under either 
section the creditor, at the time of making the sale or giv- 
ing of the security, must be insolvent or in contemplation 
of insolvency, aud the person receiving the conveyance or 
security must have reasonable cause to believe that the 
debtor is insolvent or is in contemplation thereof, in order 
to render such sale or security void. The prohibited acts 
must have taken place within thirty days before making of 
an assignment. If no general assignment follows, the 
transfer is valid, or if the transaction falls under any of 
the exceptions contained in the above quoted section, 44, it 
will be upheld. But, on the other hand, if it docs not 
come within any exception recognized by this section and 
all the requisites of section 43 are found to exist, then the 
conveyance is conclusively presumed to have been made in 
fraud of the assienment Jaw, and is void. ‘here is no 
claim that the facts in the case we are considering, bring it 
within the provisions of section 44, as the mortgage and 
collateral notes were taken to secure a debt which was in- 
curred more than nine months prior to the giving of the 
security, and the assignment was made within thirty days 
after the mortgage was executed. The mortgage and col- 
laterals operate to give the defendants a preference over the 
other creditors of Mrs. Richardson. Such a_ preference 
would have been valid, however, had not the insolvent, 
within thirty days, made an assignment for the benefit of 
creditors. 
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Section 1698a of the Revised Statutes of Wisconsin is 
almost identical with section 48 above quoted. The su- 
preme court of that state has freqnently had that section of 
the Wisconsin statute under consideration, and has invari- 
ably adopted the same construction that we now give to 
our statute. (Anstedt v. Bentley, 21 N. W. Rep., 807 ; Bat- 
ten v. Smith, 22 Id., 342.) 

In Abbott, Aesignee, v. Shepard, 6 N. KE. Reps 826, 
the supreme court of Massachusetts had under considera- 
tion a case similar in its facts to the one at the bar. The 
statute of that state is like our assignment law. That 
action was brought by an assignee of an insolvent debtor, 

‘ to recover certain notes transferred by the assignor to the 
defendant as an alleged preference. ‘he court instructed 
the jury that the plaintiff must prove: “ First, that, at the 
time of the payment or transfer in question, Abbott was 
insolvent, or in contemplation of insolvency ; second, that 
the payment or transfer in question was made with a view 
to give a preference to the defendants over other creditors ; 
third, that, at the time of the payment or transfer in question, 
the defendants had reasonable grounds to believe that Ab- 
bott was then insolvent, or in contemplation of insolvency ; 
and, fourth, that the transfer of the notes in question was 
made in fraud of the laws relating to insolvency; and that 
if the jury found the first, second, and third propositions, 
above stated, affirmatively established, that would author- 
ize the finding ‘that the transfer was in fraud of the in- 
solvent laws.’” he court held that this instruction was 


correct. 

Both upon principle and authority, the decree of the 
district court canceling the mortgage, and rendering judg- 
ment for the amount collected by the defendant on the 
collateral notes, was right and is therefore 


AFFIRMED. 


THE other judges concur. 
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Harrrorp Fire Ins. Co., APPELLANT, V. MEYER ET 
AL., APPELLEES, 


[FILED JuLy 8, 1890.] 


1. Judgment: Suir to Ensorn. In an action to enjoin a judg- 
ment upon the grounds that the plaintiff has a valid defense 
to the same, and that it was rendered through a breach of duty 
of his attorney, the facts constituting the alleged defense must 
be pleaded so that it may appear that on a re-examination of 
the case the result would probably be different. 


‘2, Insurance: Proor or Loss: OBJECTIONS to proof of loss on a 
policy of insurance must be specific and not general—as the 
proof or any part thereof may be waived. 


3. Review. Upon the pleadings and proof, held, that the judgment 
was right. 


APPEAL from the district court for Cass county. Heard 
below before CuapMan, J, 


J. R. Webster, E. P. Holmes, and 8. P. Vanatta, for 
appellant. 


J. B. Strode, and Byron Clark, contra. 


MaxweE., J. 


This is an action to enjoin a judgment rendered in the 
district court of Cass county. It appears from the record 
that in 1883 one Wm. R. Carter was engaged in the mer- 
cantile business in Cass and had his stock insured in the 
Hartford company for the sum of $650; that during the 
spring of that year, and while said policy was in full force, 
the goods were greatly injured or destroyed by fire; that 
the firm of Cook, Phillips & Wells had a chattel mortgage 
on said stock for the sum of $228, and after the loss they 
filed a petition in equity enjoining the plaintiff from ad- 
justing the loss and paying the same to Carter or the 
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defendants, and praying in effect that a sufficient amount 
of the insurance be assigned to them to satisfy their claim. 
The defendants employed a firm of attorneys to defend 
their rights in the premises, and the plaintiff employed the 
senior member of said firm to protect its rights. The 
attorneys named procured a dissolution of the temporary 
injunction and on the trial of the main issue amended the 
defendant’s answer, which was in the nature of a cross-bill, 
by adding “and thereupon, as by said policy of insurance 
required, within the time file fully verified proofs of his 
loss, amounting to about $650, with their agent, D. H. 
Wheeler, and that he complied in all respects with the con-- 
ditions of said policy of insurance,” and also amended the 
prayer, and in the answer to the petition for the injunction 
took judgment against the plaintiff and in favor of the 
defendant, as assignee of the policy, for the sum of $300, 
This is the judgment which is now sought to be enjoined. 
The grounds upon which this relief is sought, as set forth 
in the petition, are as follows: 

“ Plaintiff further avers that it had a full and complete 
defense to said action as against said policy of insurance 
and was under no obligations to repay the same; that the 
said Carter had obtained said policy by frand and misrep- 
resentations, and that said loss was not a bona fide loss, of 
all which facts they informed their said attorneys (giving 
names) and instructed and directed them to plead and so 
make appearance in said cause ; that said Carter failed to fur- 
nish to said company proper proofs of said loss as required 
by the rules of said company and by the terms and condi- 
tions of said policy of insurance; that said insurance com- 
pany was fully prepared to successfully defend said claim 
of said Carter of said loss and fully intended to do so, and 
so instructed their said attorneys.” 

Tt will be observed that there is no statement of facts 
showing the nature of the defense of the plaintiff against 
the payment of the loss. This was necessary in order to 
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entitle the plaintiff to relief. Where a court of equity pro- 
cecls to set aside a judgment at law, it proceeds upon equi- 
table considerations only. If the judgment rendered is not 
incquitable as between the parties, no matter how irregular 
the proceedings may be, a court of equity wil] not interfere. 
(10 Am. & Eng. Ency. of Law, 898.) 

It must appear that on a re-examination and retrial of the 
cause the result would probably be different. (3 Pom., Eq., 
sec. 1364; Bradley v. Richardson, 23 Vt., 720; Tomkins 
v. Tomkins, 3 Stockt. [N. J.], 512, 514; Reeves v. Cooper, 1 
Beasl, [N.J. Eq.],223; Dawson v. Merch., etc., Bk.,30 Ga., 
664 ; Saunders v. Albritton, 37 Ala., 716; Way v. Lamb, 15 
Ta.,79, 83; Stokes v. Knarr, 11 Wis., 389; Payne v. Dudley, 
1 Wash. [Va.], 196; Sauer v. Kansas, 69 Mo., 46; Lemon 
v. Sweeney, 6 Ill. App., 507.) 

Neither the statement of facts in the petition nor the 
proof is sufficient to show that the judgment is unjust or 
that the plaintiff had any defense to the action. So in re- 
gard to the proofs of loss. It is not stated wherein they are 
defective, nor that the plaintiff has not waived the defect. 

There is testimony in the record tending to show that 
the plaintiff had no.defense to the action and simply em- 
ployed attorneys to secure a dissolution of the injunction, 
and that the contest was really between creditors of Carter. 
These were disputed questions of fact which were submit- 
ted to the trial court, and the evidence being nearly equally 
balanced, the judgment must be sustained. 

We desire to say, however, that if the plaintiff had a 
defense to the action on the policy, the attorneys for the 
defendant, nor either of them, could consistently appear 
for the plaintiff and should not have done so, but in the 
condition of the record this fact cannot be determined, 

The judgment of the district court is 


AFFIRMED, 


THE other judges concur. 
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B. F. Mizer v. C. N. Bristou. 
[FILED JULY 8, 1890.] 


1. Evidence examined, and held, to sustain the verdict. 


2. Trial: Right TO OPEN AND CLOSE. Where upon the issues 
joined the plaintiff is required to introduce any evidence in 
support of his case, he will be entitled to open and ciose. 


Error to the district court for Webster county. Tried 
below before GAasitn, J. 


J. N. Rickards, for plaintiff in error. 
Case & McNeny, contra. 


Maxwet.u, J. 


This action was brought by the defendant against the 
plaintiff to recover the sum of $500 for money had and 
received, and on the trial of the cause the jury returned a 
verdict in his favor for the sum of $225, upon which: judg- 
ment was rendered. The plaintiff in error in his answer 
alleges that “the money mentioned and described in plaint- 
iff’s petition was received by defendant from plaintiff under 
the following state of facts, to-wit: 

“On the 2d day of December, 1886, plaintiff and de- 
fendant entered into a certain written agreement, by thie 
terms of which this plaintiff was to purchase of defendant 
and defendant was to sell to plaintiff his entire stock of 
queensware, groceries, provisions, and fixtures, and further, 
the said plaintiff was to rent of said defendant the store- 
room and cellar situate on lot nine of block five, Red Cloud, 
Nebraska, at an annual rent of $800 per year, payable in 
monthly installments of $66.67 per month. A true copy 
of said written agreement is herewith filed attached to this 
(answer) and made a part hereof. 
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“That in pursuance of said agreement the plaintiff, at the 
completion of said agreement, paid to defendant the $500 
as a part payment of said stock of goods, and in no other 
manner, and thereafter and on or about the — day of De- 
cember, and about the time the invoice mentioned in said 
contract was nearly completed, the plaintiff, without any 
just cause and without any fault on the part of this defend- 
ant, voluntarily abandoned said agreement and refused to 
further proceed under the same and refused to accept said 
goods and pay the balance due therefor as per the terms of 
said agreement. 

“'This defendant did and performed all the terms and con- 
ditions to be done and performed by him under said agree- 
ment, and at the time of the breach aforesaid was ready 
and willing to fully perform his part of said agreement. 

“This defendant, by reason of the plaintiff’s failure, neg- 
lect, and refusal to perform said agrcement, has Sustained 
damages in the sum of $1,000 over and above the amount 
so received, ‘The same is now due and wholly unpaid.” 

The reply need not be noticed. 

The contract referred to is as follows: 

“This agreement, entered into by and between Benjamin 
F. Mizer, of the first part, and Charles N. Bristol, of the 
second part, both of Red Cloud, Nebraska, witnesseth : 
The said Mizer agvees on his part to sell and convey to said 
Bristol, free and clear of incumbrauce, his entire stock of 
groceries, queensware, produce, and fixtures now owned by 
him and kept in storeroom and cellars situate on lot nine 
of block five of Red Cloud, Nebraska, 

“The said Bristol, agrees on his part, to purchase said 
goods and take same as follows: Queensware and groceries 
to be taken at invoice and to be invoiced at first cost thereof, 
and in addition thereto said Bristol is to pay an amount - 
«yual to twelve and one-half per cent of said invoice to 
cover freight, drayage, and other expenses. Fixtures to 
be agreed upon by the parties hereto. The price of all 
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home produce to be first cost thereof. Said Bristol agrees 
on his part to pay cash the sum of $500 upon the comple- 
tion of this agreement, $1,000 upon completion of invoice © 
herein mentioned, $500 to be paid in thirty days after pos- 
session is given under this agreement, and $500 each and 
every ‘thirty days till said stock is fully paid for. The 
invoice above mentioned is to be made between the 15th 
and the 20th of December, 1886, and possession to be given 
as soon as invoice is completed and the payment above 
mentioned made. It is understood and agreed that all 
deferred payments above mentioned shall draw ten per 
cent from date of delivery of possession. 

“When possession is delivered as above specified said 
Mizer agrees on his part to execute and deliver to said 
Bristol a written lease for said premises for three years 
(giving said Bristol the option to hold said premises there- 
under for two additional years) for the annual rental of 
$800, payable in monthly installments of $66.67 per 
month. , 

“In witness whereof, we have hereunto set our hands, 
this second day of December, 1886. 


“Witness : B. F. Mizer. 
J. N. RickaRpbs. C. N. Brisrou.” 


The testimony tends to show that at the date of the 
contract the plaintiff in error was conducting a grocery in 
Red Cloud and that the defendant in error had made a 
proposition to purchase the same. The testimony also 
tends to show that when the defendant in error inquired of 
the plaintiff in error as to the value of his stock of goods 
he stated that it was about $5,000. 

The defendant in error testifies that he thereupon in- 
formed him that the stock was of greater value than he 
was able to purchase ; that soon afterwards the plaintiff in 
error stated to him that he had examined his invoices and 
looked over his stock and that it would not exceed in value 
$3,800 to $4,000, and that with that understanding he 
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entered into the contract above set forth, and that upon the 
signing of the contract he paid the plaintiff in error $500 ; 
that thereupon they proceeded to invoice the stock and it 
was found to amount to $5,000 or more, and that there- 
upon he declined to complete the contract. 

The plaintiff in error denies that hestated to the defend- 
ant in error that the stock was of less value than $5,000. 

There are a number of matters, however, testified to by 
the defendant in error and his witnesses which he fails to 
explain, and it is evident that he did make representations 
of the kind charged. The clear weight of testimony also 
shows that after it was found that the goods invoiced were 
of the value of $5,000 or more, and more than the defend - 
ant in error felt able to pay for, the plaintiff in error prom- 
ised to refund the $500 which he had received. This was 
coupled with a proviso, “as soon as I hear from my 
brother-in-law.” This was a recognization of the debt and 
obligation to pay the same; but without such recognization 
the defendant in error under the proof would be entitled to 
recover. It.is apparent that the defendant in error is en- 
titled to the whole $500 with interest thereon, but as he 
is not complaining that matter cannot be considered, 

The plaintiff in error complains that he was entitled to 
open and close on the trial of the cause. In this, however, 
he is mistaken, as it was necessary for the plaintiff below to 
offer proof to sustain his action. The rule is that if any- 
thing remains for the plaintiff to prove affirmatively, he is 
entitled to open and close. (Lexington Ins. Co. v. Paver, 
16 Ohio, 324; Vifquain v. Finch, 15 Neb., 505.) 

There is no error in the record by which the plaintiff in 
error has been prejudiced. The judgment is therefore 


AFFIRMED. 
THE other judges concur, 
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Donisthorpe y. F., BE. & M. V. R. Co. 


F. B. DonisTHORPE ET AL., APPELLANTS, V. FREMONT, 
E. & M. V. R. Co., APPELLEE, 


[FiLep JuLy 9, 1890.] 


1, Right of Way: REPRESENTATIONS OF INTENDED Use: Pa- 
ROL Evipence. Where the agent of a railway company nego- 
tiating for the right of way for the proposed road across certain 
lots on which the plaintiff resided, stated to him that the prop- 
erty sought for right of way was designed for the main line and 
not for side tracks, and thereupon the plaintiffs executed a deed 
for such right of way. Afterwards three side tracks were laid 
along said line past the plaintiff’s residence. Held, That the 
purpose for which the deed was executed might be shown. 


2. : DamaGsEs. That if the plaintiffs sustained spe- 


cial damages by reason of the construction and operation of 
theside tracks near their house, they may recover for auy excess 
of damages over those which would arise from the operation 
of the main line. 


ApPEAL from the district court for Fillmore county. 
Heard below before Morris, J. 


F. B. Donisthorpe, and Robert Ryan, for appellants, cited 
as to fraudulent representations of intended use of land: 
Barber v. Lyon, 15 Ia., 37; Richardson v. Bleight, 8 B. 
Mon. [Ky.], 584; Rumph v. Abercrombie, 12 Ala., 64; 
Wyche v. Greene, 16 Ga., 49; Walker v. Hunter, 27 Id., 
331; Hileman v. Wright, 9 Ind., 126; Woodruff v. Water 
Power Co.,10 N. J. Eq., 489; Abbott v. Abbott, 18 Neb., 
505; Bishop, Contracts, sec. 665 ; Clark v. Tennant, 5 Neb., 
556; Carpenter v. R. Co., 9 C. E. Green Ch. [N. J.], 249. 


John ‘B. Hawley, and J. Jensen, contra, contending that 
the deed embodied all agreements between the parties, and 
that their rights could not rest partly in writing and partly 
in parol, cited: AfeClure v. Campbell, 25 Neb., 58-9; Mar- 
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shall v, Gridley, 46 Ill., 250; Purinton v. R. Co., Id., 297, 
299, 300; Waldron v. R. Co, 55 Mich., 420; Druse v. 
Wheeler, 22 Mich , 442, 443; Cedar Rapids, etc., R. Co. v. 
Boone Co., 43 Ia., 45; Conwell v. R. Co., 81 Ill., 232; Pierce 
on Railroads, p. 1338, n. 2; 520.) 


MAXWELL, J. 


This action was brought by the plaintiffs against the 
defendant to abate certain stock yards near their residence 
as a nuisance and to enjoin the defendant from using cer- 
tain side tracks near their residence for the same cause; or, 
in case an injunction would not be granted, then to recover 
damages. 

On the trial of the cause the court below granted an in- 
junction in effect abating the stock yards, but found for 
the defendant as to the side tracks, and rendered judgment 
accordingly. Other matters were presented to the court 
below which do not seem to be involved in the issues before 
us and therefore will not be considered. No appeal has 
been taken from the judgment abating the stock yards, so 
that the only question presented for consideration is the 
correctness of the judgment as to the right of way. 

It appears from the record that in the spring of 1887 
the defendant was anxious to extend its road to Geneva 
and beyond, and after various conferences with the citizens 
of Geneva tliey entered into a written guaranty that the 
right of way from “the east line of the northeast quarter 
of section 36, township 7 north, of range 3 west, of 
the sixth principal meridian, and for station grounds at 
Geneva certain lots and alleys, and a portion of Lincoln 
street in said Geneva” should not cost to exceed $13,500; 
that one Stanley was the right of way agent of the defend- 
ant and he exhibited to the plaintiffs a map purporting to 
show the line of the road through the town of Geneva and 
across their lots. He stated in effect that the side tracks 
would not extend to the plaintiff’s place, and evidently 
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relying upon this assurance the citizens of the town made. 
similar statements. The B. & M. R. R. runs soyth through 
the tier of blocks next west of the plaintiff’s residence, 
the side tracks, however, being some distance away. ‘The 
testimony shows that the wife of F. B. Donisthorpe, one 
of the plaintiffs, stated that if she could be assured that 
the side tracks of the defendant would also be placed 
away from near their residence, she would execute the 
deed as desired. Upon securing such assurance she there- 
upon with her husband executed a deed as follows: 


“This indenture, made this 8th day of April, A. D. 
1887, between Frederick B. Donisthorpe and Laura V. 
Donisthorpe (his wife), in her own right, of the county of 
Fillmore, in the state of Nebraska, party of the first part, 
and the Fremont, Elkhorn & Missouri Valley Railroad 
Company, a corporation duly organized under the laws of 
the state of Nebraska, party of the second part, witnesseth : 

“That whereas the said Fremont, Elkhorn & Missouri 
Valley Railroad Company, party of the second part, is 
now constructing a railroad, which said railroad is to pass 
through the county of Fillmore, in said state of Nebraska, 
and the said party of the first part, being desirous of the 
construction of said railroad and to aid the same by the 
grant herein made, in consideration of the premises and the 
sum of $750 to them in hand paid, the receipt whereof is 
hereby acknowledged, have given, granted, bargained, sold, 
conveyed, and confirmed, and by these presents do give, 
grant, bargain, sell, convey, and confirm, to the said party 
of the second part, and to its successors and assigns, for- 
ever, for the purpose of constructing a railroad thereon, 
and for all uses and purposes connected with the construction 
and use of said railroad, a strip of land fifty feet in width, 
being fifty feet in width on west side of the center line of 
said railroad where the same has been definitely located 
over and across lots 15, 16, and 17, in W. J. Tate’s first 
addition to the village of Geneva, Fillmore county, Ne- 
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braska, of the sixth P. M., and the said party of the first 
part, for the consideration aforesaid, do hereby release and 
discharge the said party of the second part, its successors 
and assigns, from all costs, expenses, and damages which 
the said party of the first part has now sustained, or shall 
at any time hereafter sustain, in any way by reason of the 
construction, building, or use of the said railroad; to 
have, hold, and enjoy the lands above conveyed, with the 
appurtenances and privileges thereto pertaining, and the 
right to use the said land and material of whatsoever kind 
within the limits of the said fifty feet above conveyed, unto 
the said party of the second part, the Fremont, Elkhorn 
& Missouri Valley Railroad Company, and to its suc- 
cessors and assigns, forever, for any and all uses and 
purposes connected with the construction, preservation, 
occupation, and enjoyment of said railroad; Provided, That 
if said railroad shall not be located and graded within ten 
years from the date hereof, or if, at any time after said rail- 
road shall have been constructed, the said party of the 
second part, its successors or assigns, shall abandon said 
road, or the route thereof shall be changed so as not to be 
continued over said premises, the land hereby conveyed and 
all rights in and to the same shall revert to the said party 
of the first part, their heirs and assigns, 

“And the said party of the first part do for themselves, 
their heirs, executors, administrators, and assigns, covenant 
and agree to and with the said party of the second part, its 
successors, and assigns, that they are the true, lawful, and 
rightful owners of all and singular the above granted and 
described premises, and every part and parcel thereof, with 
the appurtenances, and are now lawfully seized and pos- 
sessed of the same as a good, perfect, and absolute estate of 
inheritance in fee simple; and that the same or any part 
thereof at the time of signing and delivery of these pres- 
ents are not in any manner incumbered; and also that the 
said party of the first part and their heirs will and shall 

10 
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warrant and forever defend all and singular the lands and 
premises hereby conveyed unto the said Fremont, Elkhorn 
& Missouri Valley Ruilroad Company, the said party of 
the second part, its successors and assigns, forever, against 
the lawful claims and demands of all and every person 
and persons, free and discharged of and from all manner 
of incumbrances whatsoever. — 

“Tn testimony whereof, the said party of the first part 
have hereunto set their hand the day and year first written 
above, F. B. Donisruorre. ; 

“Laura V. DoNIsTHORPE, 
‘Signed and delivered in presence of 
“Jxo. D. Carson.” 


Upon the construction of the line, three side tracks were 
built by the defendant, which extend beyond the plaintiff’s 
residence, and such residence being so near the side tracks 
is greatly affected by the switching of cars thereon. 
As there must be a new trial to ascertain the amount of 
damages which the plaintiff has sustained, and as no ques- 
tion is involved as to the rule for estimating the damages, 
we will not discuss that branch of the case. 

The attorneys for the defendant insist that the deed 
merged all prior conversations and statements of the par- 
ties and therefore the plaintiffs cannot now complain, as 
there is no reservation in the deed. This is true, but not- 
withstanding the rule, the purpose for which the deed was 
made may be shown. (Collingwood v. Merchants Bank, 15 
Neb., 121.) This rule is constantly applied where an ab- 
solute conveyance is made as security for a debt. In such 
and like cases tlie entire transaction may be shown in order 
to determine the effect of the conveyance. So in the case 
at bar. Here the professed purpose of the agent was to 
obtain a conveyance of the right of way for the line of the 
road—not for depot grounds and side tracks. It is well 
known, too, that the grounds required for a station and the 
consequent side tracks are usually much wider than along 
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the line of the road away from the station. This, how- 

ever, is a mere circumstance, which to have any weight 
must be supported by other circumstances showing that the 
company usually required more than 100 feet in width for 

side tracks at its stations. While every reasonable facility 

should be given a railway company organized under the 

laws of the state to acquire the right of way, and to con- 

struct its road, yet the land and lot owners over which its 

line is located have rights in the premises which must be 

considered and protected, and the damages which they each 

sustain by reason of the location, proper construction, and 

careful operation of the road must be paid or deposited - 
with the county judge. Justice and fair dealing require 

that a fair compensation be paid, and that there shall be no 

secret reserve in favor of the party acquiring the right of 
way. The side tracks having been constructed, an injunc- 

tion will not be granted, but the plaintiffs will be entitled 

to recover damages for the injury sustained in excess of 
those which arise from the proper use of the principal line 

of the road. , 

The judgment is therefore reversed and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur, 


CASHES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA, 


SEPTEMBER TERM, A. D. 1890. 


PRESENT: 


Hon. AMASA COBB, CHIEF JusricE. 
“ SAMUEL MAXWELL, 


“ TT. L, NORVAL, } Juvars. 


Winriam Hawke, APPELLANT, V. Logan Evuyart, 
APPELLEE. 


[Fivep SEPTEMBER 16, 1890.] 


Wills: RepvsticatTion: A Copicin ratifying and confirming a 
will, in whole or in part, will amount to a republication of the 
will, bringing down its words and causing it to speak ag of the 
date of the codicil. 


2. 


CoNDITIONS: REFORMATION OF DEVISEE. A devise ina 
father’s will in favor of a sou addicted to the intemperate use of 
intoxicating liquors, and who had intermarried with one Mrs. 
G. against his father’s will, made in form to the executors of the 
will, directing them at the end of ten years from his death, in 
case the son and legatee shonid have, in their judgment, thor- 
oughly reformed of his intemperate habits, of his immoral con- 
sortings, and evil associations, and should then be living, with 
(149) 
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evident promise so to continue during life, a virtuous, temperate 
and commendable life, to convey the lands and trust funds 
devised, to the son and legatee. Held, That in so far as the devise 
was conditional on the reformation of the son and devisee the 
same would be upheld. 


: RESTRAINT OF MARRIAGE. But a subsequent provision 
that such trust property and funds should not be transferred 
until the executors should have satisfactory proof that the devisee 
“has permanently freed himself from all influence, connections, 
associations, cohabitations, and relations of every name, character, 
and description of and with Mrs. G., and her relatives, friends 
and intimates,’’ held, to be a condition against public policy, and 
void ; and that upon the first condition, exempt from the second, 
the devisee will be entitled to the transfer and conveyance of 
the land and trust funds of the legacy. 


APPEAL from the district court for Otoe county. Heard 
below before Frexp, J. 


John C. Watson, Frank P. Ireland, and L. W. Billings- 
ley, for appellant: 


A condition annexed to a devise which discourages or 
interferes with the marriage relation is void. (Potter v. 
McAlpine, 3 Demarest [N. Y. Sur. Rep.], 108; Conrad rv. 
Long, 33 Mich., 78; Wren v. Bradley, 2 De Gex & Sm. 
[Eng.], 49; Brown v. Peck, 1 Eden [Eng.], 140; Tennant 
v. Braie, Tothill [Eng. }, 241; 1 Story, Eq. Jur., sec, 291, and 
note ; Keily v. Monck, 3 Ridgw., Parl. [Ir.], 205, 244, 247, 
261; Morley v. Rennaldson, 2 Hare [Eng.], 570; Orawford 
v. Thompson, 91 Ind., 266; Wilkinson v. Wilkinson, L. R. 
12 Eq. [Eng.], 191; 2 Redfield, Wills, sec. 285; 2 Jarman, 
Wills, 57, 58; Schouler, Wills, sec. 604.) An illegal condi- 
tion precedent defeats the devise, while an illegal condition 
subsequent is void and the devise stands. (Williams, Exrs. 
[6 Am. Ed.], 1372; 2 Redfield, Wills, p. 285; 20 Am. L. 
Rev., p. 510, sec. 10, and note; 1 Roper, Legacies, ch. 13, 
sec.11; Randall v. Marble, 69 Me., 310 ; Parker v. Parker, 
123 Mass., 585; Merrill v. Emery, 10 Pick. [Mass.], 597 ; 
4 Kent, Com., 130.) The condition in this case is an 
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evasion of, aud fraud upon, the law. (Scott v. Tyler, 2 
Dick [Eng. Ch.], 720; Harvey v. Aston, 1 Atk. [Eng.], 
379; Richardson v. Baker, 2 Id., 321; Marples v. Bain- 
bridge, 1 Madd. [Eng.], 590.) . 


M. L, Hayward, contra: 


The condition is one precedent and not impossible 
(2 Jar., Wills, pp. 520-1); and until it has been per- 
formed no estate can vest (Van Horne v. Dorrance, 2 
Dall. [U. 8.], 317; Finley v. King, 3 Pet. [U. S.J, 375). 
A condition that a legatee must first learn to live and con- 
duct himself properly is valid (Den v. Messenger, 4 Vroom 
[N. J.], 499; West v. Moore, 37 Miss., 114); likewise’ one 
that no estate shall pass until legatee’s debts are paid 
(Redfield, Wills, vol..2, 300; vol. 3, 496; Lewin, Trusts, 
135; 2 Jarman, Wills, pp. 548-9; Nichols v. Levy, 5 Wall. 
[U. S.], 441; Bramhall v. Ferris, 14 N. Y., 41; 1 Otto 
[U. 5.], 16). While it is true that a condition in general 
restraint of marriage is void, a special restraint as to mar- 
riage with a particular person, imposed for the welfare 
of the legatee, is valid. (Story, Eq. Jur., secs. 274, 277, 
281, 285; 2 Redfield, Wills, sec. 30, ch. 11; Collier v. 
Slaughter, 20 Ala., 263; Finlay v. King, 3 Pet. [U.S.], 
346; 2 Jarman, Wills, 513, 564-6, and notes 28-31; Gar- 
relt v. Scouten, 3 Denio [N. Y.], 334; Luigart v. Ripley, 
19 O. St., 24; Pringle v. Dunpley, 53 Am. Dec., 110; 
Snider v. Newsom, 24 Ga., 159; Cooper v. Remsen, 5 Johns. 
Ch. [N. Y.], 459; Bostick v. Blades, 59 Md., 231; Gray- 
don v. Graydon, 23 N. J. Eq., 220.) Where the condi- 
tion becomes impossible, no estate will vest. (Coke, Litt., 
206 a, I 376, 206 6; Jarman, Wills, vol. 1, pp. 575, 677, 
796, 805 ; vol. 2, p. 520; 4 Kent [5th Ed.], 125; Jfoank- 
ley v. Riggs, 19 Johns. [N. Y.], 14; Zaylor v. Bullen, 6 
Cow. [N. Y.], 627; Wells v. Smith, 2 Edw. Ch. [N. Y.], 
78; Davis v. Angel, 8 Jur. [N. 8.], 1024.) If the con- 
dition is void, it will not benefit the devisee. (Taylor v. 
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-Jason, 9 Wheat. [U. 5.], 350.) A legacy whose condi- 
tiuns have not been complicd with, does not vest because 
of the absence of a reversionary clause. (Parsons v. Wins- 
low, 6 Mass., 180.) 


Cons, Cu. J. 


The appellant alleged in his petition to the county court 
of Otoe county that he was the son and heir at law of 
Robert Hawke, late of said county, deceased, whose last 
will was offered for probate by Logan Enuyart and George 
‘W. Hawke, executors named therein, and that he appeared 
and objected to the probate of said will for the reasons: 

I. That uo citation of notice was issued or served upon 
him. 

II. That the paper purporting to be the last will and 
testament of deccased was not his will, but was obtained 
and procured by circumvention and by ruse on the part of 
Logan Euyart, one of the executors; that the will is void 
so far as appellant is concerned, as in absolute restraint of 
marriage and against public policy, and that deceased was 
not, at the time of making it, of sufficient testamentary ca- 
pacity to make a will, and that the contingency upon which 
its bequest to appellant was to take effect was too remote. 

The appellant asked that if the will be admitted to pro- 
bate, the estate depending upon the marriage condition 
of appellant be ordered to immediately take effect, absolved 
from the condition imposed, and that he be entitled to the 
property willed to him. 

Notice having been given by publication of the motion 
to admit the will to probate, there was a hearing in the 
county court on June 20, 1887. Nathaniel Adams and 
William F. N. Houser were sworn and examined as wit- 
nesses to the will, and the court found that the will and 
the several codicils thereto were duly executed by Robert 
Hawi.., who was, at the time of executing the same, of full 
age, of sound mind and memory, and not under restraint 
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or under influence of any kind, and was*competent in all 
respects to devise real and personal estate; that said in- 
strument is the last will and testament of said deceased and 
ought to be allowed as such, and that the persons therein 
named as executors are appointed as such upon giving 
bond in the sum of $30,000, with sufficient suveties in ac- 
cordance with the statute. 

To all of which the appellant objected and took his ap- 
peal to the district court. 

There was a stipulation by the parties, proponents and 
contestant, that the appeal should apply and extend only 
to the matter of the bequest to William Hawke, and should 
not in any way affect the other devisees and legatees of the 
estate, the contestant asking no greater amount than is 
given him in the will, and he appeals only from the condi- 
tions and restrictions attached to such bequest. 

There was a trial in the district court, July 10, 1888, in 
which the proceedings of the county court were affirmed, 
and the petition of the appellant was dismissed, to which 
exceptions were taken, and the appeal brought into this 
court. 

The bequest to appellant under the will dated February 
16, 1884, is as follows: 

“Ttem Third. I give devise and bequeath to the exec- 
utors of this my will, hereafter nominated and appointed, 
and to the survivors or survivor of them, all that certain 
piece or parcel of land situate in the county of Otoe, and 
state of Nebraska, known and described as the northwest 
quarter of section six, township eight north, of range four- 
teen cast, of the sixth principal meridian, containing one 
hundred and seventy-four and one-half acres, more or less, 
together with the tenements, herelitaments, and appurte- 
nances to the same belonging, or in anywise appertaining, 
and the sum of ten thousand dollars in money in trnst, 
nevertheless, and to and for the uses, interests, ar] pur- 
poses hereinafter limited, described, and declared; that is 
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to say, upon the ‘trust that my said executors, the surviv- 
ors or survivor of them, shall, within six months after my 
decease, enter into and upon the above mentioned and last 
described lands and tenements, and lease and to farm let 
the same to a good, careful, capable, honest, and industri- 
ous tenant or tenants, on such terms and conditions as my 
said executors, or the survivors or survivor of them, shall 
deem meet and just, and out of the rents and profits arising 
from said lands, first, pay and discharge all taxes, revenue, 
duties, and assessments of every name and nature legally 
imposed, levied, and assessed thereon. 

“Second. Make all necessary and proper repairs to the 
buildings, fences, and enclosures, including painting of 
buildings and pruning’ of all orchards, trees, and shrubs 
growing on said premises, and embracing the replanting of 
fruit trees if destroyed by the elements, to the extent of 
preventing the premises deteriorating in valne or going to 
waste; and any balance of such rents, issues, and profits 
remaining to invest in some good six per cent interest 
bearing security issued by Otoe county, in the state of 
Nebraska, or in securities issued by said connty legally 
bearing a greater rate of interest than six per cent per 
annum ; and in like securities my said executors, or the sur- 
vivors or survivor of them, are hereby directed to invest 
the said sum of $10,000 and the income thereupon, less 
such sum or sums as shall be required to pay the taxes and 
assessments levied and assessed on the trust funds so held 
by them as aforesaid, to be in like manner invested from 
time to time for the period of ten years from the time of 
my decease. In the event my executors shall not be able 
to procure the class of securities above mentioned for the 
investment of such trust funds, then they, or the survivors 
or survivor of them, may invest such trust funds and the 
accumulations therefrom in bonds or other securities legally 
issued by the state of Nebraska, bearing at least six per cent 
per annum interest, or in bonds or promissory notes secured 
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by a first mortgage on lands situate in Otoecounty, under im- 
provement, as farms, of at least double the value of the 
amount of the mortgage, exclusive of the buildings, fences, 
and enclosures, bearing interest at not less than seven per cent 
per annum, payable annually. And in case, at the end of ten 
years from my decease, my son William Hawke shall have 
become, in the judgment of my said executors, the sur- 
vivors or survivor of them, permanently and thoroughly 
reformed of his intemperate habits, of his immoral con- 
sortings and evil associations, and shall then be living with 
evident promise to continue so to live, during the remainder 
of his life, a virtuous, industrious, temperate and commend- 
able life, then and thereupon, within twelve months after 
the expiration of ten years from my decease, my said exec- 
utors, the survivors or survivor of them, are hereby directed 
and required to convey the Jands and premises hereinabove 
last mentioned in item third of this my last will and testa- 
ment, with the. tenements and appurtenances, to my said 
son William Hawke, and pay over, assign, transfer, set 
over, and deliver to him, my said son William Hawke, the 
securities held by them, or by either of them, together with 
all moneys, rents, interest, and profits, representing the 
said sum of $10,000 held in trust as aforesaid, and the 
unexpended income arising therefrom, and the net rents, 
issues, and profits of said real estate during said period; 
Provided, nevertheless, further, That such trust property and 
funds shall not be transferred by my said executors, or by 
the survivors or survivor of them, until my said executors, 
or the survivors or survivor of them, shall have satisfac- 
tory proof and evidence that my said son William Hawke 
has permanently freed himself from all influence, connec- 
tions, associations, cohabitations, and relations of every 
name, character, and description of and with a certain noto- 
rious and disreputable woman known by the name of Mrs. 
Sadie Gladstone, and with all relatives, friends, and inti- 
mates of that woman. It being my imperative command 
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or 
lor) 


NEBRASKA REPORTS. [ VoL. 30 


Hawke v. Euyart. 


that no part, parcel or portion of such trust funds, or of any 
other part or portion of my worldly godds or estate, shall 
come to the hands of, or be used, or applied for the use or 
benefit of said woman Sadie Gladstone under any circum- 
stances or conditions whatsoever. 

“¢ And provided further, That in the event my said son 
William Hawke should, at any time before the expiration 
of ten years from my death, through illness or otherwise, 
become so impoverished as to be liable to become a public 
charge, then my executors, or the survivors or survivor of 
them, are authorized and empowered out of the rents, issues, 
and profits, and the income of said trust property and trust 
funds, from time to time to afford and provide him such 
reasonable, necessary support and raiment as they shall 
deem just and proper under the circumstances, but they 
are not to furnish any money or other means to gratify the 
cravings for intoxicating liquors or for immoral associa- 
tions, * * * , 

“ But in the event of my said son William Hawke shall 
leave issue of his body him surviving, born of a respectable 
maternal parent in lawful wedlock, and not born of the 
said Mrs. Sadie Gladstone, then I order, direct, and require 
my said executors, thesurvivors or survivor of them, to use, 
from time to time as they may deem proper, out of the 
rents, issues, and profits and income of said trust property 
and trust funds, to afford a comfortable support, including 
raiment and edncation for such child or children of my said 
son William Hawke, until such child or children shall 
attain the age respectively of twenty-one years, and upon 
reaching that age, or marrying, if a female or females, my 
executors are authorized and empowered to make such 
reasonable advancement, in their discretion, as the circum- 
stances and position in life of such child or children of my 
said son William Hawke shall seem to justify out of the 
profits and income which have arisen from snch trust prop- 
erty and trust funds, and upon attaining the age of thirty- 
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three years respectively, said real estate and funds so held 
in trust as aforesaid to be divided, share and share alike, 
less any advancement made, from each share respectively, 
between such children of my said son, and their heirs by 
representation; Provided, always, That my executors, or 
any of them, shall not, with any funds, money, or property 
coming from my estate, aid, maintain, or support, or assist 
therein, directly or indirectly, any child or children by my 
son begotton on the body of the said notorious and dis- 
reputable woman Mrs. Sadie Gladstone, whether born in 
lawful wedlock or not. 

“ Andif the heirs of his body surviving my son William 
Hawke shall be born of the body of the said Sadie Glad- 
stone, then said trust property and trust funds shall be 
distributed and disposed of by my said executors, as herein- 
above directed, the sume as if my said son William Hawke 
had died without issue, him surviving. 

“Tn the event my son William Hawke should fail to 
reform his intemperate habits, and from his immoral con- 
sortings and evil associations, or otherwise refuse to comply 
with the conditions upon which my executors are author- 
ized and required to convey the real estate described and 
the $10,000, with the net rents, issues, profits, and income 
thereof mentioned in this item third of my last will and 
testament, then and in that case it is my will and I order 
and direct my said executors to hold said premises and trust 
funds with the net accumulation therefrom invested and 
rented as aforesaid, and out of the proceeds thereof, from 
time to time as required, use sufficient, if my said son’s 
circumstances shall require it, to pay and discharge the 
expenses for a comfortable maintenance and support during 
his natural life, or until he shall have complied with all the 
conditions and furnished the evidence to entitle him to a 
conveyance and assignment from my said executors to said 
trust property -and trust funds with the accumulation 
thereof, as is hereinabove provided and directed, when, 
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although more than ten years shall have passed since my 
decease before the conditions aforesaid have been complied 
with by my said son William Hawke, my said executors, 
the survivors or survivor of them, will and shall convey 
and assign said trust property and trust funds and the 
accumulations therefrom upon the express condition, how- 
ever, that such conveyance and assignment of said property 
and trust funds and the accumulations therefrom shall be 
void, and the property thereby conveyed and assigned shall 
revert to my said executors, the survivors or survivor of 
them, or to my said wife and daughters, if all my executors 
shall than be dead, they thereupon sliall be repossessed 
thereof, the same as if said conveyance and assignments 
had never been made, if my said son William Hawke shall, 
at any time after the execution and delivery of said con- 
veyance and assignment, marry or cohabit with the said 
notorious and disreputable woman Mrs. Sadie Gladstone, 
and he, my said son William Hawke, having failed or 
refused tocomply with such conditions, and failed to receive 
a conveyance and assignment of such trust property and 
trust funds, after the death of my said son William Hawke, 
my said executors, the survivors or survivor of them, are 
directed and required to distribute such trust property and 
trust funds, with their accumulations, to my wife, Elizabeth 
A. Hawke, and daugliters, Ella Spencer, Lulu Hawke 
Rector and Minnie Hawke, and to their heirs by repre- 
sentation, share and share alike, at the time and in the 
manner hereinabove directed; Provided, No part thereof 
shall descend to the heir or heirs of my son William 
Hawke begotten on the body of the said Sadie Gladstone.” 

The first codicil to the will of Robert Hawke was exe- 
cuted on July 29, 1885, and the second and last codicil is 
dated March 8, 1887, so that the last date is the comple- 
tion and publication of the will. It will be observed that 
the devises to, and provisions in favor of, the appellant are 
made to depend upon certain conditions. These are, first, 
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that at the expiration of ten years from the death of the 
testator the appellant should have become, in the opinion 
and judgment of the executors, permanently and thor- 
oughly reformed of intemperate and evil habits, his im- 
moral consortings and associations, and should then be 
living with evident promise to continue to live, for the- 
remainder of his life, a virtuous, temperate, and commend- 
able life. 

Second, that the executors should have satisfactory proof 
and evidence that the appellant had permanently freed 
himself of all influences, connections, associations, cohab- 
tiations, and relations of every name, character, and de- 
scription with Mrs. Sadie Gladstone, 

After the argument of this case, and at the consultation 
of the court, we were all of the opinion that the first condi- 
tions imposed in the testator’s will were valid and bind- 
ing on the executors and on the legatee; but that those of 
the second class, in view of the facts and circumstances 
given in evidence, were void as against the public policy 
of the state and could not be sanctioned. 

While the will itself was executed and bears date of 
February 16, 1884, there is a codicil to it, which, to all 
intents and legal purposes, republished and executed the 
will on the 29th day of July, 1885. 

It appears from the bill of exceptions, and is not dis- 
puted, that the appellant was married to Mrs. Sadie Glad- 
stone on the 16th of September, 1884. It is to be men- 
tioned, not as a controlling fact, that while there is an 
entire absence of direct evidence on the subject, yet from 
all the evidence, and frorh the legal inferences to be drawn, 
there is a strong presumption that the marriage of the 
appellant with Mrs. Gladstone was known to the testator 
at the time of the last publication of his will. That con- 
dition had taken its place for two years and six months 
prior to the last fact. As to the rule in this instance, see 
Van Cortlandt v. Kip, 1 Hill, 590: “ Where a codicil is so 


160 NEBRASKA REPORTS. [Vorn. 50 


Hawke v. Euyart. 


executed as to operate a republication of the will, both 
should be read and construed together as one entire in- 
trument.” See, also, Brimmer v. Sothier, 1 Cushing, 118 ; 
Neff’s Appeal, 48 Pa. St., 501; Snowhill v. Snowhill, 3 
Zabriskie, 447. 

The question then is not wholly whether the exactions 
of the will that the appellant shall have freed himsclf of 
all the influences and associations of Mrs. Gladstone, but 
are in restraint and in the continuation of the marriage rela- 
tion, the sane having been entered into as stated. 

I think there can be no doubt, either as a question of 
reason from moral premises, or of legal authority, not only 
that such condition is void, but having been declared void 
it leaves the beqnest of the testator operative the same as 
though the condition had not been sought to be made by 
will. (See Roper on Legacies, 757, and cases cited; Con- 
vad v. Long, 33 Mich., 78; Wren v. Bradley, 2 De Gex 
& Smales, 49; Brown v. Peck, 1 Eden, 140; Tennant v. 
Braie, Tothill [Ed. 1820], 77.) 

These authorities, cited by counsel for appellant, are di- 
rectly to the point stated and seem to be conclusive of it. 
Had the devisee not been lawfully married at the date of 
the last publication of the will of the testator, I should be 
of the opinion that, under the arguments and authorities of 
the counsel for appellees, the peculiar conditions of the 
will here considered would be upheld; but wholly other- 
wise when the marriage had been solemnized before the 
publication of the will. 

The decree of the district court is reversed and the canse 
is remanded with a direction to that court to enter a decree 
in accordance with this opinion. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 
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Eu L. Brersower v. Joun F. Mruuer. 
(FILED SEPTEMBER 16, 1890.] 


Removal of Causes: Local PresuDICE: AMOUNT IN CoNTRO- 
vexsy. The right of a non-resident defendant to remove asuit 
from any state court to the circuit court of the United States, 
upon the ground that from prejudice or local influence he will 
not be able to obtain justice in such state court, etc., is confined 
to cases in which the matter in dispute exceeds, exclusive of in- 
terest and costs, the sum or value of two thousand dollars. 


Error to the district court for Lancaster county. Tried 
below before CHapMAN, J. 


Montgomery & Jeffrey, for plaintiffs in error: 


The application for removal was properly made to the 
federal court. (Fisk v. Henarie, 32 Fed. Rep., 422; Ma- 
lone v. R. Co., 35 Id., 628; Kaitel v. Wylie, 38 Id., 865.) 
The right to remove accrues to any non-resident defendant, 
whien there is a controversy between him and a citizen of a 
state where suit is brought (Fisk v. Henarie, supra); and 
the right is not confined to cases where the controversy is 
separable (Whelan v. R. Co., 35 Fed. Rep., 849.) 


G. M. Lambertson, contra: 


The cause was not removable under the act of 1887, be- 
cause (1) intervenors cannot remove when the state court 
alone had jurisdiction at the commencement of the action 
(Ohlquist v. Farwell, 13 Fed. Rep., 305 ; Allin v. Robinson, 
1 Dill. [U.8. C. C.], 119, and citations; Houston, etc., R. 
Co. v. Shirley, 111 U.S., 358; Cable v. Ellis, 110 Id., 396; 
Thorn, etc., Co. v. Fuller, 122 Id., 535; Phelps v. Oaks, 117 
Id., 236; Stewart v. Dunham, 115 Id., 64; Bronson v. 
Lumber Co., 35 Fed. Rep., 684); (2) not all defendants 
are non-residents, nor did all join in the application for 
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removal (Sewing Machine Cases, 18 Wall. [U. 8.], 553; 
Vannevar v. Bryant, 21 Id., 41; Hancock v. Holbrook, 119 
U.S., 586); (3) it could not have been commenced origi- 
nally in the circuit court (McNeil Co. v. Howland, 99 N. 
Car., 202 [6 Am. St. Rep., 513]; King v. Cornell, 106 U. 
S., 395; Smith v. Lyon, 133 Id., 315; Malone v. BR. Co., 35 
Fed. Rep., 625) ; (4) the amount is less than $2,000 (JMa- 
lone v. R. Co., supra). The interests of defendants in such 
actions are not severable (Louisville R. Co. v. Ide, 114 U. 
8., 52; Putnam v. Ingraham, Id., 57; Pirie v. Tvedt, 115 
U.S, 41; Sloane v. Anderson, 117 Id., 275; Thorn, etc, 
Co. v. Fuller, 122 Id., 535.) 


Coss, Cu. J. 


The plaintiff in the court below alleged that on Novem- 
ber 11, 1886, he was the owner and in possession of a gen- 
eral stock of goodsand merchandise in Deloit, Holt county, : 
consisting of dry goods, clothing, hats and caps, boots and 
shoes, hardware, groceries, fruits and candies, powder and 
shot, paints and varnishes, trunks, and such other goods 
as are kept in a country store, also counters, show cases, 
lamps, and other fixtures, with books and book accounts, 
in all of the value of $3,200, as per schedule attached, 
‘Exhibit A; that on said day Ellis L. Bierbower, who is 
made defendant, wrongfully, forcibly, and unlawfully took 
said goods from the possession of the plaintiff and con- 
verted them to his own use, to the plaintiff’s damage 
$3,250. 

II. And for a second cause of action alleged that on said 
day he was engaged in a large and profitable retail business 
of buying and selling general merchandise at Deloit, Holt 
county, and was the owner and in possession of the goods 
and stock of merchandise hereinbefore mentioned. 

That on said day the defendant forcibly, wrongfully, and 
unlawfully took possession of all of said goods and chat- 
tels, and converted them to his own use, 


Vor. 30] SEPTEMBER TERM, 1890. 163 


Bierbower v. Miller. 


IIT. That prior to said day the plaintiff had borne a 
good character as a merchant, and was in good financial 
credit and standing. 

“TV. That by the wrongful acts of the defendant in tak- 
ing possession of said goods and converting them to his 
own use the plaintiff has been greatly injured in ltis good 
name, credit, and business standing insomuch that various 
merchants and persons who formerly dcalt with him have 
ceased to do so, and he is no longer able to buy goods on 
credit of foreign merchants as he was formerly accustomed 
to do, whereby he has lost gains which otherwise would 
have accrued in his business; that by said wrongful acts 
his business has been broken up and destroyed by the de- 
fendant, to the damage of the plaintiff $3,250, of which 
there Las been paid $1,287, leaving a balance due of 
$1,963, with interest at seven per cent per annum from 
November 11, 1886, for which he asks judgment. 

The defendant made his special appearance in the suit 
for the purpose of objecting to the sufficiency of the serv- 
ice of the summons, and to the jurisdiction of the court 
over his person, for the reason: , 

“That he is a resident of Douglas county, and was at 
the time of the service of the summons, and now is, and 
long had been marshal of the United States circuit and 
district courts for this state, and as such was under an 
order in pursuance of the duties of his office, and was re- 
quired to Le in attendance upon the sessions of the January 
term, 1888, of said circuit and district courts, by law held 
at Lincoln, in Lancaster county, at the time of the service 
of the summons upon him, and that the pretended service 
of the same upon him was while he was so in the discharge 
of his official dutics at and in Lancaster county, in attend- 
ance upon said courts as required by law, and is wholly 
void, and he should uot be further required to answer or 
obey said summons.” 

On April 20, 1888, at the February term of the court 
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below, the motion to quash the service of summons on 
defendant was heard and argued and was overruled, to 
which the defendant excepted on the record, 

On June 9, 1888, at the May term of the court below, 
the motion of William Groneweg and John Schoentgen 
for leave to intervene as partics defendant was heard and 
argued and was sustained ; and for answer to the plaintiff’s 
petition they state: 

“That they deny each and every allegation in the peti- 
tion contained. 

“Count II. They admit that on November 11, 1886, 
they directed the United States marshal to levy upon a 
certain stock of merchandise in the town of Deloit, Ne- 
braska, the taking of which is the seizure complained of, 
bunt whether Exhibit A is a correct list of the property 
taken defendants are unable to say, but deny the same and 
leave plaintiff to his proof. They allege that plaintiff’s 
claim to the property is based upon a pretended purchase 
made from D. L. Cramer and D. V. Coe, or one of them, 
without consideration and with the purpose and intent on 
the part of all of them to hinder, delay, and defraud these 
defendants and other creditors of Cramer and Coe, who 
were at the time of said pretended sale greatly embarrassed 
financially, and unable to meet their obligations, and were 
insolvent, all of which was then well known to the plaint- 
iff, by reason of which defendants allege the plaintiff’s 
claim is fraudulent and he cannot recover. 

“Count IIT. For further answer defendants aver that on 
November —, 1886, they commenced their action in the cir- 
cuit court of the United States for the district of Nebraska, 
claiming of D, L. Cramer and D. V. Coe $1,800, upon 
certain promissory notes of theirs, in pursuance of which 
a writ of attachment was issued and levied upon the prop- 
erty as stated in count IT of this answer; that on Decem- 
ber 4, 1886, the plaintiff herein filed in aid cause in said 
cireuit court his petition as follows: | 
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“«Qomes now John F, Miller, as intervenor, and informs 
this court and avers that the property attached herein be- 
longs to him, and so belonged at the time it was seized and 
levied upon by virtue of the order of attachment herein, 
and at the time of making said levy said property was in 
the possession of said intervenor in the county of Holt, in 
this state, and was wrongfully, unlawfully, and forcibly 
taken from his possession without his consent. 

“TT, Since the taking of said property from his pos- 
session he has demanded of the marshal a return of the- 
same, and said marshal has refused to return or in any 
manner account for the same. He prays that said attached 
property be returned to him and that he have judgment 
for his costs.’ 

“That on February 23, 1887, at a term of the United 
States circuit court, then being held at Lincoln, the plaint- 
iff’s claim was tried and submitted to a jury, upon which 
was the following verdict: 


“*‘GRONEWEG AND SCHOENTGEN, 
Vv. 

D. Ll. CRAMER ET AL., DEFENDANTS, 

JoHN F, MILLER, INTERVENOR. 

“«We, the jury, find that at the time of the taking of 
the property herein attached, the title to the property, and 
the possession of the same was in the intervenor, John F. 
Miller, and was then of the value of $2,800, and the price 
at which the same was sold by the marshal was $1,260.’ 

‘The plaintiff thereupon elected to take, and did take 
and receive from the United States marshal the amount in 
his hands realized by the sale of said attached property, 
which is the sum of $1,287, mentioned in the second count 
of plaintiffs petition. 

“And defendants allege that all the claim of the plaint- 
iff against them, arising out of said attachment, was fully 
adjudicated and settled in said intervening proceedings, and 
plaintiff cannot now relitigate the same.” 
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On June 29, 1888, at said May term of the court below, 
leave was given defendant Bierbower to answer instanter 
and answer was filed as follows: 

“The said defendant says that in whatever he did in the 
premises he did in his capacity of United States marshal, 
under the direction of Groneweg and Schoentgen, and has 
no interest in the controversy; that said defendants are 
wholly responsible, if anybody, for whatever damage, if 
any, was sustained by plaintiff on account of said levy and 
seizure and attachment complained of. Defendant denies 
each and every allegation in said petition contained.” 

The plaintiff replied to the respective answers of de- 
fendants, denying each and every allegation therein con- 
tained not expressly admitted. 

“TI. He admits that he purchased the property levied 
on by defendant Bierbower at the instance of the other 
defendants, but denies that the same was made with any 
fraudulent intent, or with intent to defraud Groneweg or 
Schoentgen, or any of the creditors of the vendor. On the 
other hand, such purchase was bona fide and for a valua- 
ble consideration. He denies that Cramer and Coe were 
financially embarrassed and that he had full knowledge of 
that fact at the time he made the purchase. 

“TIT. He admits the allegations in the third count of 
the answer respecting the intervention of the plaintiff in a 
suit in the circuit court of the United States by Groenweg 
and Schoentgen against Cramer and Coe, being that in 
which the attachment was issued, except the plaintiff’s 
rights were absolutely concluded in that proceeding, and 
_ by the decree of that court they were barred from prose- 
cuting this action. Plaintiff denies that his intervention 
in this action and the proceedings and judgment that fol- 
lowed are a bar to the proceedings of this action, On the 
other hand plaintiff avers that by the verdict and judg- 
ment of the circuit court, the title and ownership of the 
property in question were conclusively found to be in him, 
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and the defendants are thereby barred and estopped from 
setting up the defense and claim that the plaintiff is not the 
owner of the property in question, or that the sale to him 
was a fraudulent one, as all those matters were put in issue 
by the answer of the defendants filed therein in reply to 
intervenor’s petition as follows: , 


Vv. 

CRAMER AND COE, DEFENDANTS, AND 

JoHN F. MILLER, INTERVENOR. J 

“¢They admit that at the time of the levy, said inter- 
venor was in the possession of the property attached, and 
that the marshal refused to return to him the property 
taken, and they deny every other allegation in his petition 
contained. : 

“¢TJ, Plaintiffs allege that they are informed and believe 
and charge that the intervenor claims the title to said prop- 
erty by virtue of a pretended sale thereof, made by D. V. 
Coe, and plaintiffs allege that said pretended sale is void for 
the reason that the same was without consideration ; that at 
the time said Coe was largely indebted to plaintiffs and other 
creditors, of which the intervenor had notice; that said 
pretended sale was made with the fraudulent purpose and 
intent to hinder, delay, and defraud the creditors of said 
Coe, in collecting their claims against him, and said con- 
veyance was received by the said intervenor with the 
fraudulent intent and purpose to assist Coe in hindering, 
delaying, and defrauding his creditors. 

“TTI. Plaintiffs further say that they are informed and 
believe and charge that at the time of the said pretended sale 
of the said property there was no delivery thereof, nor did 
said intervenor take possession until a long time thereafter, 
nor was any instrument conveying said property, nor copy 
thereof, filed in the office of the county clerk of O’Neill 
county, where said Coe then resided, and by reason of such 
fact the pretended conveyance is absolutely void by force 


“(GRONEWEG AND SCHUENTGEN, ead | 
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of the statute in such cases, and no rights in or to said 
attaclied property accrued to said intervenor thereunder,’ 

The plaintiffs aver that while the title to the property 
in question was adjudged in that proceeding to be in the 
plaintiffs, yet the court by its final judgment simply ordered 
the payment of the amount realized at the marshal’s sale, 
instead of the full value of the goods found by the jury, and 
expressly reserved to these plaintiffs in said judgment the 
right to prosecute this action against the defendant for the 
full damages occasioned by the levy of the attachment, as 
appears by the judgment of the circuit court of the United 
States for the district of Nebraska us follows: 


Vv. 
CRAMER AND COE, DEFENDANTS, AND 
Joun F. MILLER, INTERVENOR, J 


‘¢GRONEWEG AND SCHOENTGEN | 


“¢ This cause was heard on the motion for a new trial 
and in arrest of judgment, and the motion of the intervenor 
to correct the judgment entered in this action, and it is 
ordered and adjudged that the marshal and clerk pay over 
to the intervenor the amount of money now in‘their hands 
realized upon the sale of the goods and property claimed 
by the said intervenor, to-wit, the sum of $1,289.34, and 
seized by the marshal by virtue of a writ of attachment 
issued in this cause. 

“<This order to be without prejudice to the rights of 
John F. Miller to bring suit against the marshal or the 
plaintiffs for the recovery of damages caused by the illegal 
seizure and deteution of the goods and property seized 
under said writ of attachment, and for the recovery of the 
full value of the same. 

“¢T¢ is further adjudged that the intervenor recover the 
‘costs of his intervention herein, and that the plaintiffs pay 
all costs of the seizure and sale of the goods and property 
levied upon by the marshal under the writ of attachment 
and now adjudged to be the property of the intervenor. 
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It is ordered that the motion for a new trial and arrest of 
judgment be overruled.’ 

“ Wherefore plaintiff asks that the prayer of the petition 
be granted, and judgment be allowed for the amount prayed 
for therein. 

“STIPULATION OF THE PARTIES IN THE CourT BELow. 
Firep NovempBer 22, 1888. 

“Tt is hereby stipulated that this case shall not be tried 
before December 15, 1888, and not then except by agvee- 
ment of parties, and in consideration the defendants agree 
that they will make no application to remove the cause to 
the federal court, but that the same shall be tried in this 
court. 

“Tt is further stipulated that the original files marked 
by the clerk of the circuit court of the United States, in 
the cause of Groneweg and Schoenigen against Cramer et 
al., including the petition of intervention of John F. Mil- 
ler, and the answer thereto, and the reply to the answer, 
may be used and treated on the trial of the cause the same - 
as copies duly certified by the clerk of the circuit court. 

“Ata session of the circuit court of the United States 
at Omaha, on May 18, 1889, before Hon. Elmer 8. Dundy, 
U. S. district judge, the cause of John F. Miller, plaintiff, 
against William Groneweg and John Schoentgen, defend- 
ants, was heard upon the defendants’ petition for the 
removal of the cause from the district court of the state 
of Nebraska, for Lancaster county, to the circuit court of 
the United States for the district of Nebraska, and upon 
the proofs offered in support thereof, and it having been 
made to appear that from prejudice and local influence the 
said defendants will not be able to obtain justice in the 
court in which this action is pending, or in any other state - 
court to which said defendants may on account of such 
prejudice or local influence have a right under the laws of 
the state of Nebraska to remove this cause, and it further 
appearing that this suit is one properly removable under 
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' the acts of the congress of the United States to the said 
circuit court, it is hereby ordered that the said suit be, and 
the same hereby is, removed from the said state district 
court of Nebraska within and for the county of Lancaster 
into the circuit court of the United States for the district of 
Nebraska.” 

On May 22, 1889, there was a trial in the court below 
to a jury and verdict for the plaintiff for $1,780, with 
judgment for that sum and costs, $41.15. 

Subsequently the defendants filed their motion to vacate 
the judgment, set aside the verdict, and grant a new trial 
for the reasons : 

I. Because the verdict is not sustained by the evidence 
and the law in the case, and was rendered by the jury 
without authority to render it, because the court was with- 
out jurisdiction to try the cause at the time it was tried. 

II. Because the verdict is contrary to law, the court and 
jury being without jurisdiction to try the cause and render 
the verdict. 

IIT. Because of error at law occurring at the trial and 
excepted to by defendants, and especially because the court 
had no jurisdiction of the cause or right to try it at the 
time of trial, which motion was heard and overruled. 

The plaintiffs in error assign the following causes for 
review : 

I. The district court was without jurisdiction to try the 
cause. 

_ IL. The court erred in overruling defendants’ objection 
to the trial of the cause prior to the trial and to the impan- 
eling of the jury. 

III. The court erred in overruling defendants’ objection 
to the introduction of evidence. 

TV. In rendering final judgment in favor of the plaint- 
iff below. 

V. In Beeruling defendants’ Bry for a new trial. 

The above assiguments all resolve themselves into a 
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single proposition of law, to-wit, that the cause having 
been removed from the district court of the state of Ne- 
braska to the circuit court of the United States, the former. 
tribunal was, at the date of the trial and judgment com- 
plained of, without jurisdiction to hear or determine the 
cause, and therefore said judgment is erroneous, Doubtless 
if the premises be true both in fact and in law, the conclu- 
sion follows. If the action had been, pursuaut to the law 
of the land, removed from the district court, then its judg- 
ment is void and should be reversed. But it is quite 
conceivable that certain forms of law may have been gone 
through with for the purpose of removing said cause, and 
the circuit court may have assumed jurisdiction of it when 
in law the case remained with the district court, and this 
is the case whatever steps were taken, if the cause is not 
one of those of which the circuit court of the United States 
has jurisdiction under the law, and the removal of which 
from the state to the federal courts has been provided for 
by law, and that it is not, is the contention of the defendants 
in error, 

In disposing of the case I will give the act of congress 
of March 3, 1887, such examination as is deemed necessary 
in order to express my views of its application to the case 
at bar, but will make no attempt to reconcile the conflict- 
ing opinions of the courts in respect thereto. The title of 
the act is “An act to amend the act of congress approved 
March 3, 1875, entitled ‘An act to determine the jurisdic- 
tion of the circuit courts of the United States and to reg- 
ulate the removal of causes from state courts and for other 
purposes, and to further regulate the jurisdiction of circuit 
courts of the United States and for other purposes.’” 
By the act of which this is.amendatory it was provided 
that the circuit courts of the United States should have 
original cognizance, concurrent with the courts of the sev- 
eral states, of all suits of a civil nature, at common law or in 
equity, where the matter in dispute exceeded, exclusive of 
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costs, the sum or value of five hundred dollars and arising 
under the constitution or laws of the United States, or trea- 
ties made or which should be made under their authority, 
or in which the United States were plaintiffs or petitioners, 
or in which there should be a controversy between citizens 
of different states. By the amendatory act it is provided 
that the circuit courts of the United States shall have orig- 
inal cognizance, concurrent with the courts of the several 
states, of all suits of a civil nature, at common law or in 
equity, where the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value of two thousand dol- 
lars, and arising under their authority, or in which contro- 
versy the United States are plaintiffs or petitioners, or in 
which there shall be a controversy between citizens of 
different states, in which the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value aforesaid. 

It clearly appears from the language of the first section 
of the amendatory act that where there is a controversy 
between citizens of different states, the circuit court of the 
United States has jurisdiction, provided the matter in dis- 
pute exceeds, exclusive of interest and costs, the sum or 
value of two thousand dollars, and it is as certain, although 
not expressed in words, that such court has not jurisdiction 
if the matter in controversy, exclusive of costs, does not 
exceed the sum or value of two thousand dollars. It is 
equally certain from the reading of the first section that 
the matter in controversy shall exceed, exclusive of inter- 
est and costs, the sum or value of two thousand dollars, 
as it is that the controversy must be between citizens of 
different states. The jurisdiction of the federal court is 
as much dependent upon one of the facts as it is upon 
the other; in the absence of either that court has not 
jurisdiction of the cases mentioned in the third provision 
of the first section of the amendatory act. In the enact- 
ment of the amendatory law the intent of congress was 
to raise the minimum sum or value of the matter in dis- 
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pute from five hundred dollars, exclusive of costs, to two 
thousand dollars, exclusive of interest and costs. 

The second section of the amendatory act provides: 

“That any suit of a civil nature, at law or in equity, 
arising under the constitution or laws of the United States, 
or treaties made, or which shall be made under their au- 
thority, of which the circuit courts of the United States are 
given original jurisdiction by the preceding section, which 
may now be pending, or which may hereafter be brought 
in any state court, may be removed by the defendant or de- 
fendants therein to the circuit court of the United States 
for the proper district. Any other suit of a civil nature, 
at law or in equity, of which the circuit courts of the 
United States are given jurisdiction by the preceding sec- 
tion, and which are now pending, or which may hereafter 
be, brought in any state court, may be removed into the cir- 
cuit court of the United States for the proper district by 
the defendant or defendants therein, being non-residents 
of that state. And when in any suit mentioned in this 
section there shall be a controversy which is wholly be- 
tween citizens of different states, and which can be fully 
determined as between them, then either one or more of the 
defendants actually interested in such controversy may re- 
move said suit into the circuit court of the United States 
for the proper district. And where a suit is now pending, or 
may be hereafter brought in any state court in which there 
is a controversy between a citizen of the state in which the 
suit is brought, and a citizen of another state, any defend- 
ant, being such citizen of another state, may remove such 
suit into the circuit court of the United States for the 
proper district at any time before the trial thereof, when it 
shall be made to appear to said circuit court that from prej- 
udice or local influence he will not be able to obtain justice 
in such state court, or in any other state court to which 
said defendant may under the laws of the state have the 
right, on account of such prejudice or local influence, to re- 
move said cause.” 
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Under this section it is claimed that a defendant’ may, 
where there is a controversy between citizens of different 
states, remove a pending cause into the circuit court of the 
United States for the proper district, regardless of the sum 
or value of the matter in dispute. That no application 
for a removal need be made to the state court, and that no 
petition ‘for a removal need be filed in the state court, and 
that no bond is required of the party removing. 

It is clear that under section 2 of the amendatory act 
only those suits are removable to the federal court ot 
which that court was given jurisdiction by the preceding 
section (section 1 of the amendatory act), In other 
words, only such suits can be removed into the circuit 
courts as could originally have been commenced there. 
The clause of section 2, which authorizes a defendant to 
remove a suit into the circuit court on account of prejudice 
or local influence, simply gives the right of removal at any 
time before the trial and dispenses with petition and bond, 
while in other cases of removal the petition or application 
therefor must be filed in the state court at or before the 
time that the defendant is by the state Jaw or rule of the 
state court required to answer or plead. But this clause 
of the second section is to be construed with the preceding 
clause of the same section, which requires, as a prerequisite 
to removal, that the matter in dispute shall exceed the 
specified amount. : 

In the enactment of this amendatory act congress evi- 
dently had in view the fact that if a party desired to re- 
move a case on the ground of citizenship alone he could 
as well make his application therefor on or before the 
answer day as thereafter, but that he might not be aware 
of the existence of prejudice or local influence which would 
prevent his obtaining justice in the state courts, until after 
issties were joined, and hence a party who might be willing 
to litigate in the state courts provided he could obtain jus- 
tice therein, if lie afterwards and before the trial was able 


Vou. 50] SEPTEMBER TERM, 1890. 175 


Bierbower vy. Miller. 


to make it appear that on account of prejudice or local in- 
fluence he could not obtain justice in any state court, should 
have the right to remove tlie case into the federal court at 
any time before the trial; but a reasonable interpretation 
of the statute does not lead to the conclusion that a de- 
fendant. could remove a case where the amount in contro- 
versy did not exceed two thousand dollars; and hence of 
a class of cases of which jurisdiction had not been con- 
ferred upon the federal courts. It is the first section alone 
of the amendatory act which gives the federal court juris- 
diction; the second and third sections simply provide the 
manner in which causes shall be brought within that juris- 
diction. Had it been the intent of congress to authorize 
a defendant to remove a suit in which was involved less 
than the prescribed amount, the first section of the act, the 
section giving jurisdiction, would have conferred upon the 
circuit courts of the United States jurisdiction, concurrent 
with the courts of the several states, of all suits of a civil 
nature, at common law or in equity, in which there was a 
controversy between a citizen of the state in which the 
suit was brought and a citizen of another state, without 
regard to the sum or value of the matter in controversy, 
whenever it should be made to appear to said circuit court 
that the defendant in such suit, not being a citizen of the 
state where the suit is brought, could not, on account of 
prejudice or local influence, obtain justice in any state court. 
That congress did not, in terms, confer such jurisdiction 
regardless of the amount involved argues strongly against 
the contention that a defendant may under the last clause 
of the second section remove a suit into the federal court 
regardless of the amount involved. 

The position that the last clause of section 2 relates 
merely to the time when the defendant may make his ap- 
plication for removal, and dispenses with the petition or 
bond, is strengthened by the first part of section 3, which 
reads as follows: “Sec. 3. That whenever any party entitled 
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to remove any suit mentioned in the next preceding section, 
except in such cases as are provided for in the last clause 
of said section, may desire to remove such suit from a state 
court to-the circuit court of the United States, he may 
make and file a petition in such state court at the time, or 
any time before the defendant is required by the laws of 
the state or the rule of the state court in which such suit 
is brought to answer or plead to the declaration or com- 
plaint of the plaintiff, for the removal of such suit into 
the cireuit court to be held in the district where such suit 
is pending, and shall make and file therewith a bond, with 
good and sufficient surety for his or their entering in such 
circuit court on the first day of its then next scssion a copy 
of the record in such suit, and for paying all costs that 
may be awarded by the said circuit court if said court shall 
hold that such suit was wrongfully or improperly removed 
thereto, and also for their appearing and entering special 
bail, if special bail was originally requisite thercin.” 

It thus appears from the third section that in all cases, 
except those mentioned in the last clause of section 2, viz., 
“those where the defendant may remove on the ground of 
prejudice or local influence, the party entitled to remove 
must file his petition on or before the answer day, and must 
file therewith the prescribed bond; while in the cases, men- 
tioned in the last clause of the second section the applica- 
tion for removal may be mace at any time, and the cause 
may be removed at any time before trial, provided it be 
made to appear to the circuit court that by reason of pre}- 
udice or local influence the defendant will not be able to 
obtain justice in the state courts, Before it can be held 
that the purpose of congress was to confer upon the federal 
courts jurisdiction of suits between citizens of different 
states, regardless of the sum or amount in controversy, 
under a statute the first section of which confers such 
jurisdiction, there must be something in the section which 
confers jurisdiction showing that intent. There being, as 
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I conceive, nothing either in the letter or spirit of the 
statute, I conclude that no such jurisdiction was conferred. 
The act of September 24, 1787, conferred jurisdiction 
“of all suits of a civil nature, at common law or in equity, 
where the matter in dispute, exclusive of costs, exceeds the 
sum or yalue of five hundred dollars, and an alien isa 
party, or the suit is between a citizen of the state where the 
suit is brought and a citizen of another state.” This pro- 
vision remained undisturbed until the passage of the act 
approved March 3, 1875, in which act jurisdictional Jan- 
guage somewhat different is used, but so fur as the limita- 
tion of such jurisdiction to suits where the matter in dis- 
pute exceeds, exclusive of costs, the sum or value of five 
hundred. dollars is concerned, it is substantially the same. 
And the act of 1875 contains a repealing clause by which 
all acts and parts of acts in conflict with the provisions of 
said act are thereby repealed. The act of March 3, 1887, 
is,as we have seen, amendatory of the act of 1875, and its 
provisions, including the jurisdictional ‘clause, are made 
expressly to take the place of the provisions of said act. 
So that, as I conclude, there is no act of congress now 
in force conferring jurisdiction upon the circuit court un- 
accompanied by the limitation of two thousand dollars. 
It is probably unnecessary here to meet the possible ob- 
jection that the judicial power of the United States, having 
been declared by the 1st clause, 2d section, of 3d article of 
the constitntion of the United States, to “extend to * * 
controversies * * * between citizens of different states,” 
that jurisdiction exists inthe cireuit court by virtue of that 
instrument.. This question was before the supreme court 
of the United States in the case of Sheldon v. Sill, 49 
U. S., 440, where it was expressly held that (I quote the 
syllabus): “Courts created by statute can have no jurisdic- 
tion but such as the statute confers.” The circuit court of 
the United States, thus having been created by act of con- 
gress, received and retains its jurisdiction in such terms and 
12 
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with limitations as congress has expressed and imposed. 
The circuit court therefore being without jurisdiction to 
order the removal of the cause from the district court of 
this state to the circuit court of the United States for the 
district of Nebraska, for the reason that the matter in dis- 
pute did not exceed, exclusive of interest and costs, the 
sum or value of two thousand dollars, the district court of 
this state was not divested of jurisdiction to hear and de- 
termine said cause, notwithstanding the record presented 
in the case. 
The judgment of the district court is 


AFFIRMED. 
Norvap, J., concurs. 


MaxweELL, J., dissenting. 


I concur in the opinion of Judge Cons so far as the 
points stated in the syllabus are involved. I am unable, 
however, to agree with him that the petition for removal 
on the ground of bias or prejudice is to be filed in the fed- 
eval court. We must remember that the state and federal 
courts are of concurrent jurisdiction in cases where the de- 
fendant is a non-resident of the state and the amount in- 
volved, exclusive of interest and costs, exceeds the sum of 
$2,000. In such case the defendant may remove the case 
into the federal court. Ordinarily his petition must be 
filed before the time to answer. In case of alleged bias or 
prejudice, however, he may file the petition at any time 
before trial. And this in my view is the exception in 
the third section of the act—that is, that in all cases ex- 
cept those where bias or prejudice are shown the petition 
must be filed before the answer day, while in cases of 
alleged bias or prejudice it may be filed at any time before 
the trial. If the petition shows a prima facie case for re- 
moval, the state court should, and, so far as I am advised, 
invariably has ordered the cause removed. 
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If the plaintiff disputes the charge of bias or prejudice 
he may then appear in the federal court and contest the 
charge. In this respect the act of 1887 differs from that 
of 1867. Under the former act, upon the proper affidavit 
being filed in the state court, although false in fact, the case 
was ordered removed. Under the present statute, however, 
it requires more than a prima facie case to justify the re- 
tention of the case by the federal court. There must in 
fact be bias or prejudice shown so that it would prevent a 
fair trial. 

The mere fact of a petition being filed in the state court 
and the cause ordered removed, will not prevent the plaint- 
iff from appearing in the federal court and contesting the 
truth of the charge. The language of the statute is some- 
what vague, but this is the evident purpose. The object 
of the statute was to restrict the right of removal, not to 
extend it, and this fact must be kept in view. In other 
words, the act is not remedial in the sense of extending 
the jurisdiction of the federal courts, but was intended to 
curtail such jurisdiction, It does not create a new mode 
of removal, but in many respects limits the old. 

Section 61 of the Code of Civil Procedure provides: 
“That in all cases in which it shall be made to appear to 
the court that a fair and impartial trial cannot be had in 
the county where the suit is pending, or where the judge is 
interested or has been of counsel in the case or subject- 
matter thereof, or is related to either of the parties, or is 
otherwise disqualified to sit, the court may, on application 
of either party, change the place of trial to some adjoin- 
ing county wherein such impartial trial can be had; but if 
the objection be against all the counties of the district, then 
to the nearest county in the adjoining district.” In order 
to show cause for removal it must !:¢ alleged in the peti- 
tion, and, if denied, proved, that a fair and impartial trial 
cannot be had in the county where the suit is pending or 
other counties in the district; or, if the objection applies to 
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all of the counties of the district, then to the nearest county 
in an adjoining district to which the objection does not 
apply. 

It is of the utmost importance that there should be no 
clashing of jurisdiction between the state and federal courts. 
From the necessity of the case the supreme court of the 
United States is the ultimate arbiter in all cases of doubt, 
and in its decision the state courts cheerfully acquiesce. It 
would be a sad spectacle, however, to witness a race be- 
tween the state and federal courts for the commencement 
or retention of business in either of said courts. This, no 
doubt, has been felt by both courts and every effort made 
to avoid a conflict; and ori the part of the state court of 
this state at least many cases have been surrendered, or 
rather permitted to be removed, while the papers on their 
face did not show the right of removal. This, in my view, 
should not be permitted, as the court should not surrender 
its jurisdiction except upon a showing that another court 
is entitled to exercise it. In many eases an improper re- 
moval operates as a great wrong upon the party against 
whom it is made, by subjecting him to great and unneces- 
sary costs, 

This is not a question of courtesy between courts, but 
must be determined by the law asitexists. The prejudice 
act of 1867 arose out of matters connected with the war; 
it has never had any solid foundation in this state. 

There are twenty-one judges of the district courts of 
this state. Many of these judges had held important 
offices of trust and profit for many years before being called 
to the bench. They are capable lawyers whose integrity 
is unquestioned. In an equity case how can an affiant 
swear that these twenty-one judges are biased or prejudiced 
against him? They are men of whom he has no personal 
knowledge in all probability, and they probably have no 
knowledge of him whatever. 

It is very plain that an oath that they are all biased or 
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prejudiced against him, borders very closely upon perjury ; 
“and even where the oath is predicated upon the prejudice 

or bias of the people of a particular county, no one can 
truthfully assert that the people in the more than ninety 
counties of this state are prejudiced against the affiant. 

There are many reasons why the district court should 
not surrender its jurisdiction until a proper showing is 
made in that court. Suppose an action is brought for less 
than $2,000 and the case is removed into the federal court, 
and judgment or a decree of foreclosure rendered for a 
sum less than that fixed by statute authorizing the removal 
of the cause, how can the validity of such judgment be 
upheld? Not by the statute, certainly, for that only au- 
thorizes a removal where the amount claimed exceeds 
$2,000, exclusive, etc. The effect would seem to be that 
the decree of foreclosure, or judgment and all the proceed- 
ings thereunder, would be null and void. F 

The supreme court of the United States has held that 
the circuit court was a court of limited jurisdiction and 
had eognizance only of a few cases specially circumstanced, 
and that the fair presumption was that the cause was with- 
out its jurisdiction till the contrary appeared. (Turner v. 
Bank of North America, 4 Dallas, 8; Turner v. Enrille, 
Id., 7; Bingham ». Cabot, 3 Id., 381.) Being a court 
of limited jurisdiction as to parties and amounts, like any 
other court of that kind, it must act within its powers. I 
do not care to make a comparison witli other courts of 
limited jurisdiction where judgments in excess of their 
powers, as to amounts, have been held to be void; but it 
is well known that such is the law. It is necessary, there- 
fore, to set forth in the record the facts and circumstances 
which give jurisdiction, The importance of taking the 
necessary steps to oust the state court of jurisdiction, there- 
fore, plainly appear, aud until such steps are taken by 
filing a proper petition and other papers in the state court, 
it should proceed with the case. 

In Boyden v. Burke, 55 U.S., 576, it was held by the 
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supreme court of the United States that a lawful demand 
must be made in a respectful manner. Surely the same ° 
rule will be applied where it is songht to oust a court 
having lawful jurisdiction of an action. 

More than one hundred years ago the original act for the 
removal of cause was passed, one of the requisites of 
which was that a petition showing the necessary facts to 
entitle the petitioner to remove the cause, together with a 
bond, should be filed in the state court. This law is stil] 
in full farce and applies to all cases. 

In Trafton v. Nougues, 4 Central Law Journal, 230, in 
a case before the United States circuit court of California, 
Judge Sawyer says: 

“T think it is of the highest importance to the rights of 
honest litigants, and to the due and speedy administration 
of justice, that a petition for transfer should state the exact 
facts and distinctly point out what the question is and how 
and where it will arise which gives jurisdiction to the court 
so that the court can determine for itself from the facts 
whether the suit does really and substantially involve a 
dispute or controversy properly within its jurisdiction. 
Whenever, therefore, the record fails to distinctly show 
such facts in a ease transferred to this court it will be re- 
turned to the state court.” 

I fully concur in all that is said above, but unless a 
prima facie case is made for removal, it is the duty of the 
state court to proceed with thie trial, and it should not sur- 
render its jurisdiction unless a proper application is made 
to it showing the necessary facts for that purpose, while, 
if a prima facie case is made for removal, the cause should 
be ordered removed. , 

If upon such petition being filed the state courts refused 
to transfer the case, there might bea just canse of com- 
plaint, but no such case has occurred in this state, so far as 
this court is advised, and the respect due to the state no 
less than the federal court requires that the proceedings be 
conducted in an orderly manner and in conformity to law. 
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M. E. Ganpy et aL. v. J. M. Barry. 
[FiLep SEPTEMBER 16, 1890.] 


Trial: OrDER oF PROOF: VARIATION. The statute prescribes the 
order of proof on the trial of a cause. This, however, may be 
varied by the court where it will work no injustice to the parties. 
If a plaintiff’ fail to introduce all his evidence in chief in open- 
ing his case and afterwards, when offering evidence to rebut the 
defendant’s proof, introduces evidence in chief, the defendant 
has a right to offer proof to deny, modify, or explain such new 
evidence, 


Error to the district court for Richardson county. 
Tried blow before APPELGET, J. 


E. W. Thomas, for plaintiffs in error. 
F, Martin, and EB. A. Tucker, contra. 


MAXWELL, J. 


This action was brought in the district court of Rich- 
ardson county by the defendant in error against the 
plaintiffs in error to recover the possession of certain per- 
sonal property, or, in case ihe same could not-be recovered, 
of the value thereof, which is to be alleged to be the sum 
of $350. The answer is a general denial. 

The property was not taken under the order of replevin 
and the action procecded as one for damages. 

On the trial of the cause the jury rendered a verdict in 
favor of the defendant in error and against the plaintiffs in 
error for the sum of $350, for which judgment was ren- 
dered. 

The plaintiff in error in support of the motion for a new 
trial filed the following affidavit: 

“J, E. W. Thomas, being duly sworn, say I am attorney 
for defendant in the above action and was so when the 
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same was tried March 8th and 9th last week. On the trial 
of said cause, after plaintiff had introduced his evidence 
tending to prove that one of the notes offered in evidence 
by plaintiff (to-wit, the note for $95.50) had been paid by 
plaintiff and his brother turning over and giving to de- 
fendant two timber claims. I called James L. Gandy and 
attempted to prove by him that said note had never been 
paid either in whole or in part, and I then asked said 
Gandy a question to that effect, but the court refused to 
allow said question to be asked and, as I understood the 
matter, the court ordered that said question should not be 
taken down by the reporter, with my exceptions to the 
rulings of said court about the same. Thereupon I pre- 
sented to the court the following offer of proof in writing, 
to-wit: 

“<Defendant now offers to prove by’ the testimony of 
James L. Gandy and others that the promissory note, 
which is in evidence, dated May 27, 1886, for $95.90 signed 
by James M. Early and W. D. Early in favor of M. E. 
Gandy, or order, has never been paid either in whole or in 
part.’ 

“The court, however, refused to allow me to put in the 
said proof, or to examine the witnesses thereon. To all which 
ruling Lat the time excepted. Thereupon the court stated 
positively that if I should ask any more questions of my 
witnesses on any other point than on the question whether 
the said larger chattel morigage had been changed since it 
was executed and delivered I must retire from the case, or 
the court would fine me for contempt. I at the same time 
asked of witness KE. D. W. Sheckell, whom I then had on 
the stand, whether or not he had heard James W. Early, 
on December 1, 1887, at a certain restaurant nearly oppo- 
site the Filson house in Humboldt, Nebraska, say that he 
(Early) was then justly indebted to M. E. Gandy in the 
sum of $150. 

“Tn asking the said question I attempted to put to the 
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witness the same question I had asked, and about the same 
matter on which [ had cross-examined plaintiff when upon 
the stand as a witness for himself. ‘The court refused to 
permit said question to be asked, to which ruling I then 
excepted. The court, as I understood the matter, ordered 
that my objections and exceptions do not appear upon the 
reporter’s record. To all of which I at the time excepted. 
The court ordered positively, and under a threat of fine 
for disobedience, that I should not ask any questions what- 
ever, except such as might tend to prove that said chattel 
mortgage had not been altered since it was made. By the 
said order of the court I was prevented from contradicting 
by my witnesses statements which had been made by 
plaintiff and his witnesses when presenting their case. 

“The said testimony was rejected and said procedings 
took place while defendant was offering his testimony after 
plaintiff had last examined his witnesses. I make this affi- 
davit for the purpose of getting the above facts upon the 
record, and with all due respect for the court. I obeyed 
the order of the court, and therenpon asked no further 
questions than concerning the alleged change of the chattel 
mortgage. E. W. Tuomas.” 

On pages 98-99 of the record J. L. Gandy, being called 
as a witness, testified as follows: 

Q. Where was that mortgage made? 

A. At my office. 

Q. At what place? . 

A. At my office in Humboldt, Nebraska. After I 
made the mortgage I read it over carefully to Mr. Early, 
and he took the mortgage himself and read it; then after 
reading it he said, “It is all right, but I want it under- 
stood that I can sell the stock and you will take the notes 
to pay on the mortgage;” and I told him it would be all 
right. 

Q. I believe Mr. Early stated yesterday that all he got 
for that was $30. What about that? (Objected to, as im- 


. 
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material and not proper redirect examination. Sustained. 
Defendants except.) 

Q. Was the consideration for which the note was given 
only $80, as stated by Mr. Early? 

A. It was not. 

Q. What was the consideration then? (The court here 
objected to going into this case in chief and orders that no 
questions shal] be asked witnesses ou any subject but as to 
the alteration of the mortgage. Defendants except.) 

Q. Was the note dated May 27,1886, for $95.90, signed 
by James M. Early and W. D. Early, paid? (‘The court 
rules the question inadmissible. Defendants except.) 

Q. Defendants offer to prove by the testimony of J. L. 
Gandy and others that the note in evidence dated May 27, 
1886, for $95.90, signed by James M. Early and W. D. 
Early in favor of M. E. Gandy, or order, has never been 
paid, either in whole or in part. (The court rules the 
question inadmissible and orders that the only thing the 
witness can be questioned about is, whether the mortgage 
of October 29, 1886, was ever changed. To which ruling 
and order the defendants except.) 

The action was brought by Early against the Gandys 
to recover certain personal property mortgaged by him to 
them, or in case the property could not be found, then to 
‘recover the value thereof. His right to recover depended 
on the fact that he had paid the debt. In his proof in re- 
buttal he introduced evidence which should have been given 
in chief, and this is the evidence which the plaintiffs in 
error sought to deny or explain. The statute provides the 
order of Siuer on the trial of a case but gives the court a 
discretion in admitting evidence out of its proper order. 
If, therefore, the court permits a party to introduce ma- 
terial evidence out of the proper order, the adverse party 
must be permitted if he so desire to introduce proof on 
that matter. The law gives to both parties the right to be 
heard—that is, each party may present his proof and sub- 


Vor. 30] SEPTEMBER TERM, 1890. 187 


Valliudingham v. Scott. 


mit it to the court and jury—have his day in court so to 
speak, and submit his own side of the controversy, and he 
cannot be deprived of this right by the failure of the 
plaintiff to introduce all the evidence on which he relies on 
the opening of the case. The law favors a full inquiry 
into the merits of a controversy so that justice may be done 
in the case. Both parties, therefore, must have a fair op- 
portunity to offer their proof. ‘This seems to have been 
denied in the case at bar. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


G. L. VALLINDINGHAM ET AL. v. W. G. Scorr. 
[Fitep SEPTEMBER 16, 1890.] 


1, Bill of Exceptions: AFFIDAVITS used on the hearing of a 
motion for a new trial must be preserved in the bill of excep- 
tions to be available in the supreme court, and cannot be at- 
tached as an exhibit to an assignment of error in the motion for 
a new trial. 


2. Evidence held to sustain the verdict. 


Error to the district court for Richardson county. 
Tried below before Broapy, J. 


E. W. Thomas, for plaintiffs in error. 
Frank Martin, and E. A. Tucker, contra. 
MaxwELL, J. 


This action was brought in the district court of Rich- 
ardson county to recover the possession of three mules, 
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The property not being taken on the writ, the action pro- 
ceeded as one for damages, and on the trial of the cause 
a verdict was rendered in favor of the defendant in error 
for the sum of $3805. A motion for a new trial having 
been overruled, judgment was entered on the verdict. 

The first error assigned in this court is the order com- 
pelling the plaintiff in error to proceed with the trial of 
the cause in the absence of their attorney. To this assign- 
ment there is an affidavit of their attorney attached to the 
motion for a new trial as an exhibit, but is not certified by 
the judge before whom the trial was had nor included in 
the bill of exceptions, Under these circumstances the affi- 
davit cannot be considered, and there being no evidence in 
support of the assigument it must be overruled. 

Second—There are a number of assignments of error in 
the petition iu error which may be grouped together as 
containing but-one proposition, viz.: That the verdict is 
against the weight of evidence. 

The defendant in error is a son of Wm. F. Scott, and 
claims to be the owner of the property in dispute. His 
testimony upon the question of ownership is clear, direct, 
and explicit, and he is corroborated by a number of wit- 
nesses and not directly contradicted by any. 

The father, Wm. F. Scott, who, it is claimed, executed 
a chattel mortgage to Gandy, denies that he ever executed 
such mortgage. The only evidence in support of the 
mortgage is that of Gandy himself. There is no proof 
whatever that Wm. F. Scott owned the mules in contro- 
versy at the time the mortgage in question was executed, , 
while, personally, he denies such ownership. 

It is difficult to perceive, therefore, how the jury could 
have rendered a different verdict in the case. There is no 
material error in the record, and the judgment is 


AFFIRMED, 


THE other judges concur, 
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Gust. UpPpFALT, APPELLEE, v. AUGUST WOERMANN ET 
AL., APPELLANTS. 


[FILED SEPTEMBER 16, 1890.] 


Hjectment: A CounTER-CLAIM based on a contract of purchase, 
being in the nature of a cross-action, the defendant is not com- 
pelled to interpose it in an action of ejectment as a defense. If 
he so elect he may bring a separate action to enforce the con- 
tract, subject, however, to a liability to pay the costs in the sec- 
ond case, 


AppeaL from the district court for Cuming county. 
Heard below before Powsrs, J. 


' I. M. Franse, for appellants, cited, on the point that ap- 
pellee was estopped from asserting an equitable title, since 
in the ejectment suit he had remained silent in reference 
thereto: Niven v. Belknap, 2 Johns. [N. Y.], 573; Hall 
v. Fisher, 9.Barb. [N. Y.], 17; Bank v. Bank, 50 N. Y., 
575; Blair v. Wait, 69 Id., 113; Chouteau v, Goddin, 39 
Mo., 229; Dickerson v, Colgrove, 100 U. 8.,578; Jamison 
v. Miller, 64 Ta., 402; Tiffany v: Anderson, 55 Id., 405; 
Beebe v. Wilkinson, 30 Miun., 548; Pitcher v. Dove, 99 
Ind., 175. The subject matter is res adjudicata: Fischli 
vw. Lischli, 1 Blackf. [Ind.], 360; Stockton v. Ford, 18 
How. [U.S.], 418; Doty v. Brown, 4 Comst. [N. Y.], 
71; Babcock v. Camp, 12 O. St., 11; Cromwell v. Sac 
County, 94 U. S., 351; Case v. Beauregard, 101 Id., 
688. 


Bruner & Lewis, in reply to the latter contention, cited: . 
Cromiell v. Sac County, supra; Wilch v. Phelps, 16 Neb., 
515; Brigham v. MeDow-ll, 19 Id., 407; Russell v. Place, 
4 Otto [U. §.], 606; Mims v. Vaughn, 40 Mich., 356. 
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MAXWELL, J. 


This is an action to enforce specific performance of a 
contract. The petition is very long and need not be spe- 
cially referred to. The principal defense relied upon is a 
prior adjudication, which is set forth in the answer as fol- 
lows: . 

“The defendants further allege that on or about the 29th 
day of September, 1883, the defendant John Nelson com- 
menced in the district court in and for Cuming county, 
Nebraska, a court having jurisdiction of the parties and of 
the subject-matter of the action, a suit in ejectment against 
the plaintiff Gust. Uppfalt to recover possession of the land 
described in plaintiff’s petition herein, and that said suit 
was based upon the same title and claim of title set forth 
in the petition herein as existing in the defendants Scran- 
ton, Olson, and Nelson; that said Uppfalt appeared in said 
action and based his defense upon the same contract and 
equitable rights thereunder set up by him as the basis of 
this action; that such proceedings were had in that case, 
that final judgment was in due time, and before the com- 
mencement of this action, rendered therein, awarding thie 
possession of said premises to defendant Nelson, plaintiff 
in said action; and defendants allege and ask this court to 
adjudge that said judgment so rendered is and constitutes 
a bar to this action, and that all the questions involved 
herein are res adjudicata in the suit so prosecuted to final 
judgment. 

“That in said suit in ejectment the defendant therein, 
plaintiff in this action, on or about May 25, 1886, made 
application to the said district court to be compensated for 
the same improvements and upon the same premises as are 
set forth in the petition in this suit, and that said applica- 
tion was heard by said court, and on the 27th of July, 
1886, final judgment rendered thereon, denying said ap- 
plication; that said application was based upon the same 
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equities as are set forth in the petition herein and made the 
basis of this action, and defendants allege and ask this 
court to decree that said judgment rendered upon said ap- 
plication estops plaintiff from prosecuting this action and 
is in law a bar thereto. 

“That defendant Olson held a contract of purchase of 
the premises in question prior to the contract of plaintiff; 
that said contract of purchase was from defendant Scran- 
ton and was a legal and valid contract, and was duly filed 
for record in the clerk’s office of Cuming county, Nebraska, 
on the 23d day of November, 1881, prior to the contract 
of plaintiff, which was made December 22, 1882, and that 
plaintiff had notice of the same when he took his said con- 
tract, and at all times after February 12, 1883, had notice 
that the defendant Olson held a warranty deed of said 
premises. ; 

“That the defendant Scranton is amply responsible finan- 
cially and that if plaintiff has any claim or right under 
his contract with said Scranton said plaintiff has an ample 
and adequate remedy at law to enforce the same.” 

On the trial of the cause the court found as follows: 

“1st. That plaintiff on the 7th day of December, 1880, 
bought of Wm. W. Scranton, executor of the last will of 
Joseph H. Scranion, deceased, the owner thereof, the fol- 
lowing property to-wit: the N. 4 of the S. W. 4 of sec- 
tion 23, township 22, range 7 east, in Cuming Co., Neb., 
the premises in controversy in this action, for the agreed 
price of four hundred and eighty dollars ($480) by an 
agreement in writing of that date duly executed by the 
said Wm. W. Scranton and said plaintiff. 

“2d. That plaintiff paid to said Scranton on said con- 
tract the sum of eighty dollars ($80) on December 1, 1880, 
and twenty-four dollars ($24) on December 1, 1881, and 
on December 1, 1882, the sum of one hundred and twenty- 
four dollars ($124), and also the taxes assessed on said 
land for the years , amounting to eleven dollars 
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($11), and took possession of the same in June, 1882, under 
said contract and retained such possession until June, 1886. 

“ 3d. That plaintiff has made improvements on the land 
since the exccution of the contract, of the value of two 
hundred and fifty dollars ($250). 

“4th, That said premises were unoccupied aud unim- 
proved at the time of such purchase by plaintiff. 

“Sth. That on the 22d day of December, 1882, tlie 
plaintiff had his said contract duly acknowledged and re- 
corded in the numerical index of lands in said county. 

“6th. That at the time of making the contract the 
plaintiff had no notice of any claim or interest in said 
premises by the said defendants, or any of them, and knew 
nothing of such claim or intercst until some time in June, 
1882. 

“7th. That plaintiff tendered the balance due on said 
contract at the time and in the manner therein provided, and 
that plaintiff has complied or offered to coniply with the 
the terms of said contract. 

“ 8th. That defendant Niels M. Olson entered into an 
agreement for the purchase of said lands, together with 
other lands, with the said Wm. W. Scranton on the 23d 
day of October, 1880. 

“9th. That said contract of Olson was not ackowledged 
or proven, but that on the 23d day of November, 1881, 
was spread upon the miscellaneous record of said county 
and was entered upon the numerical index of lands therein. 

“10th. That on January 30, 1883, said Olson paid 
for said land in full under his said contract to said Scran- 
ton and obtained a deed in fee for said premises, which deed 
was placed upon record February 12, 1883. 

“11th. That said Olson conveyed the premises by deed 
to defendant Nelson on February 9, 1883, who, in turn, 
sold and conveyed to defendant Woermann June 23, 1886, 
and on May 10, 1886, defendant Nelson mortgaged the 
same to defendant Renard, and on June 26, 1886, defend- 
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ant Woermann mortgaged the premises to his grantor, 
Nelson. 

“12th. That on June, 1886, the plaintiff was ousted 
from the possession of said premises by the defendant 
Nelson, and as a conclusion of law, that the plaintiff, by 
virtue of his contract as aforesaid, had an equity or inter- 
est in said premises superior to that held by defendant 
Olson, under his contract, and that, at the time of making 
final payment for said premises and accepting a deed there- 
for, the said Olson had notice of plaintiff’s interest in said 
premises, and took title thereto subject to such interest; 
that the said defendants Nelson, Woermann, and Renard 
acquired their several interests in said Jand with at least 
constructive notice of plaintiff’s rights in such premises, 
and that the conveyances of the same from said Scranton 
to said Olson, and fron Olson to Nelson, and from said 
Nelson to defendant Woermann were in effect an assign- 
ment of said Scranton’s interest under said contract with 
plaintiff to said parties, and that said defendant Woer- 
maann took and now holds the legal title to said premises in 
trust for said plaintiff, and it is therefore considered and 
adjudged that, upon payment, or tender of payment, to the 
said Woermann of the balance due and to be paid by the 
said plaintiff to said Seranton, under said contract, together 
with interest thereon, as provided in said contract, and all 
taxes paid on said land by the said defendants, or either of 
them, and interest on said amounts then paid, amountiag, 
in the aggregate, to five hundred and 39, dollars ($530.30), 
the said Woermann is io execute a conveyance of said 
preniises to'the said plaintiff, and upon his failure or refusal 
so to do for the space of twenty (20) days after such pay- 
ment or tender of payment, then this decree to stand as 
and for such conveyances, and that the said mortgage deeds 
from the said Woerman to said Nelson, and from said 
Nelson to said Renard, be canceled and held for naught to 
the extent that they cover said premises and that the plaint- 

13 
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iff have and recover his costs from defendants, taxed at 
$45.48.” 

The principal question in this case is, whether or not the 
former action in ejectment is a bar to the prosecution of 
this action. 

The case of Uppfalt v. Nelson, 18 Neb., 533, was brought 
by Nelson against Uppfalt to recover the possession of the 
land in controversy. The answer in that case was a gen- 
eral denial and the judgment was in favor of Nelson. The 
question of the equitable rights of Uppfalt under his con- 
tract was not pleaded in that action, although proof tending 
to show such rights was admitted. The proof, however, in 
that case, so far as the conclusiveness of the judgment is 
concerned, could go no farther than the pleadings, and the 
pleadings not being amended to conform to the proof, it 
was unavailing. The rule is well established ‘that the 
judgment of a court of concurrent jurisdiction directly 
upon the point is, as a plea, bar; or as evidence, con- 
clusive between the same parties, upon the same matter 
directly in question in another court; second, that the 
judgment of a court of exclusive jurisdiction, directly upon 
the point, is, in like manner, conclusive upon the same 
matter between the same parties, coming incidentally in 
question in another court for a different purpose. But 
neither the judgment of a concurrent or exclusive jurisdic- 
tion is evidence of any matter which came collaterally in 
question though within their jurisdiction, nor of any mat- 
ter incidently cognizable, nor of any matter to be inferred 
by argument from the judgment.” This rule was adopted 
and approved by Story, J., in Harvey v. Richards, 2 Gall., 
229, and by Chief Justice Gibson in Hibshman v. Dulle- 
- ban, 4 Watts [Pa.], 191. 

The question arose in this court in Gayer 0. Parker, 24 
Neb., 643. It was held that a former verdict and judg- 
ment are conclusive only as to all the facts directly in the 
issue, and do not extend to facts which may be in contro- 
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versy and which rest upon evidence and are merely collat- 
eral, That case was carefully examined and it is believed 
that the decision is right. In ejectment under the statute 
the defendant under a general denial may prove an equity 
which negatives the plaintiff’s right to the possession (Dale 
v. Hunneman, 12 Neb., 221); butcan obtain no affirmative 
relief (Z'he Duchess of Kingston’s Case, 20 Howell’s State 
Trials, 538). 

Where he seeks affirmative relief by setting up a con- 

tract which will give him the right to demand specific per- 

. formance, this must be done by answer in the nature of a 
counter-claim. In such case he becomes an actor in fact, 
and plaintiff, in the matter therein set forth, and such 
counter-claim does not come under the term defense. In 
effect, it is a cross-action in which the defendant seeks af- 
firmative relief. He is not compelled to seek this relief in 
an action of ejectment any more than he is required to set 
up a set-off or counter-claim in other cases. The failure to 
set up the counter-claim may be ground upon which the 
court may tax the plaintiff with the costs of the second 
action, upon the principle that had the matter ‘been sub- 
mitted in the first action the extra cost would have been 
avoided, ” 

There is no claim or pretense that the matter now in 
controversy was in issue in the former case and no case 
has been cited under a statute like our own holding that a 
defendant must set up his counter-claim in an action against 
him to recover the possession of land or be barred of the 
right to recover, and we cannot so hold. ‘The other points 
in the case are not seriously urged and there is no error in 
the record. The judgment is therefore 


AFFIRMED. 


« THE other judges concur, 


196 NEBRASKA REPORTS. [ Von. 30 


Tingley v. Gregory. 


R. R. TInGLey &T AL., APPELLEES, Vv. J. 8. Grecory 
ET AL., APPELLANTS. 


[FILED SEPTEMBER 16, 1890.]} 


Homestead: VaLur Excerpine Statutory Limir: Lizxs. In 
an action in the nature of a creditor’s bill to collect 2 judgment 
on premises held as a homestead the value of which exceeded 
$2,000 subject to certain liens, held, that a decree applying the 
excess over $2,000 snbject to the liens existing against the home- 
stead prior to the commencement of the action was supported 
by the weight of testimony. 


Apprat, from the district court of Lancaster county. 
Heard below before CHAPMAN, J. 


George FE. Hibner, and J. 8S. Gregory, for appellants. 
Robert Ryan and Thomas Ryan, for appellee ‘Tingley. 
MAxwWELL, J. 


_ This is an action in the nature of a creditor’s bill brought 
by the plaintiffs against John 8. Gregory and E, Mary 
Gregory to subject certain real estate in the city of Lin- 
coln, which is occupied as a homestead by said Gregory 
and wife, to the payment of a judgment. The petition is 
in the usual form and alleges the recovery of the judg- 
ment for deficiency after the sale of certain mortgaged 
premises, the issue of an execution thereon returned 
unsatisfied, and that the property in controversy belongs 
to J. S. Gregory and wife and exceeds in value $2,000. 
W. W. Gregory is a son of J. 8. Gregory and wife and 
purchased the property while this action was pending. In 
what way a deficiency judgment came to be rendered againgt 
the wife does not appear. The only question as to her lia- 
bility raised by the answer is in connection with her hus- 
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band. If she was simply surety for him, the right .to 
render a deficiency judgment against her is very doubtful. 
As the question is not raised by the pleadings it is proba- 
ble that the debt was incurred in relation to her own sep- 
arate estate, and that, therefore, she is liable as principal. 

On the trial of the cause in the court below the issues 
were found in favor of the plaintiff and a decree rendered 
accordingly. A pretty careful reading of the testimony 
convinces us that the decree is the only one that should 
have been rendered, as it is in accord with the clear weight 
of testimony, The excess in value of the homestead over 
$2,000 is subject to valid liens which existed against it at 
the commencement of this action. Such liens will be paid 
in the order of their priority. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Brack ET Au. v. CHicago, B. & Q. R. Co. 


[FILED SEPTEMBER 16, 1890, ] 


1. Common Carriers: Live Stock: Act oF Gop. A common 
carrier of live stock is not an insurer against injuries unavoid- 
ably resulting from the inherent nature or propensities of the 
animals, or against loss caused by the act of God. While a car- 
rier, when overtaken by an occurrence known as the act of God, 
is not bound to the highest degree of diligence to preserve the 
property from injury, yet, in such an emergency, he is required 
to bestow such care as an ordinarily prudent person or carrier 
would use under like circumstances, and if he fail to do so and 
loss results therefrom, he is liable. 


2. 


A snow storm of such violence as to 
prevent the moving of trains is an act of God. 


3. The instructions given and refused considered, and held, prop- 
erly given and refused. 
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Error to the district court for Kearney county. Tried 
below before Gasiin, J. 


L. W. Hague, and Stewart & Rose, for plaintiffs in error, 
cited: A.& N. R. Co. v. Washburn, 5 Neb., 122; Kinnick 
v. R. Co., 29 N. W. Rep. [Ia.], 772; Lindsley v. R. Co., 
33 N. W. Rep. [Minn.], 7; Wilson v. Hamilton, 4 O. St., 
722; K. P. R. Co. v. Nichols, 9 Kan., 235; St. L.& 8. R. 
Co. v. Dormon, 72 Tl, 504; Agnew v. Costa, 27 Cal., 425; 
Clark v. R. Co., 4 Kernan [N. Y.],570; Jfaslin v. R. Co., 
14 W. Va., 180; Angell, Carriers [5th Ed.], sec. 214; 
Lawson, Contracts of Carriers, sec. 16. 


Marquett & Deweese, aud J. L. McPheely, contra, cited : 
Parrish v. State, 14 Neb., 60; 1 Am. and Eng. Ency. of 
Law, 174,177; Phil, etc., R. Co. v. Anderson, [6 Am. & 
Eng. R. Cases, 407] 94 Pa. St., 351; R. VR. Co. v. Fink, 
18 Neb., 98; Gleeson v. Va. M. R. Co., 28 Am. and Eng. 
R. Cases, 202; Balt., etc., R. Co. v. Sulphur Springs, ete., 
Dist., 96 Pa. St., 65; Nugent v. Smith, L. R. 1 C. P. D. 19, 
423. 


Norval, J. 


On the 16th day of November, 1886, the plaintiffs de- 
livered to the defendant at Minden, in this state, 136 hogs 
to transport to Omaha. On account of a severe wind 
and snow storm, the train on which the hogs were being 
shipped, was blockaded at Hastings for more than a day. 
When the cars arrived in Omaha, sixteen of the hogs were 
dead. Plaintiffs brought suit to recover the sum of 
$126.62 as their damages sustained. The defendant, in its 
answer, admits the receipt of the hogs, the loss of sixtcen, 
and the value thereof as claimed by the plaintiffs. The an- 
swer also alleges “that after said hogs were received for 
shipment, and while in transit, there occurred avery severe, 
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unusual, and extraordinary snow storm, on account of 
which it was impossible for the defendant to move its cars, 
and make said shipment as promptly as it ordinarily 
would, and said hogs were conveyed to Omaha in the 
shortest possible time ; that whatever damage the plaint- 
iffs sustained, on account of the injury to the said hogs, 
and the death of the same, was caused on account of said 
storm and extreme cold weather.” The answer also denies 
that the defendant was guilty of any negligence in the 
matter. The trial was had to a jury, resulting in a ver- 
dict for the company. The case is now before us on error. 

The testimony discloses that it was storming when the 
hogs were started from Minden on the morning of the 16th 
of November, that they arrived in Hastings between ten 
or eleven o’clock the same forenoon, and at that time the 
snow was drifting, and the wind blowing a gale. The 
train was immediately made up to go east, when advices 
were received that the road was blockaded, and the train 
was abandoned. ‘The hogs remained in the cars until the 
next forenoon, when they were unloaded, and it was dis- 
covered that eleven were dead and six erippled. 

The principal question presented by the record for our 
consideration is, Did the defendant’s employes exercise such 
diligence as to relieve the company from liability for dam- 
ages as acommoncarrier? There is no conflict in the tes- 
timony as to the character and severity of the storm, or as 
to the efforts that were made to protect the hogs from the 
effects of the storm. J. K. Painter, who was agent of the 
eompany at Hastings, testified that the train carrying 
plaintiffs hogs arrived at Hastings during a blizzard, the 
wind was blowing a gale and the snow was falling ; that 
the train was made up to go east, and waited for advices 
as to how the storm was along the road. The train was 
then reorganized with a less number of cars, when orders 
were received to wait until afternoon, Then they got ad- 
vices not to start a train out that day. The train was aban- 
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doned on account of the severity of the storm, the road 
east of Hastings being blockaded. The yards in Hastings 
at that time were impassable on account of the depth of 
the snow, and the high wind. Dtifts had formed that 
were difficult for a man to pass through, some as tall as an 
ordinary sized man. After the train was abandoned, an ef- 
fort was made to get the cars tothe stock yards. The yards 
being full of snow, an attempt was then made to put grain 
doors up to the sides of the cars; that was a failure on 
account of the wind. The next morning the yards were 
shoveled out, and as soon as possible the cars were taken 
to the yards and the hogs unloaded, fed, and given bed- 
ding. They were kept until the morning of the 18th, 
when they were forwarded on the first train leaving for 
the east, after the storm. On the evening of the 16th the 
stock yards were filled with snow, the fence on the north 
side was covered up, and the wind was blowing very hard. 
On the morning of the 17th the yards were in such condi- 
tion that the switch engine could not reach the cars until 
they were shoveled out. The witness testified further, on 
cross-examination, that it began snowing early on the 
morning of the 16th and continued into the night ; that it 
was very cold; that an effort was made to get the hogs 
to the stock yards on the 16th; that the switch engine 
stuck in the yards and remained out all night ; that the 
storm was the most severe the witness had seen during 
four years he had been with the road. 

G. H. Hartsaugh testified that at noon of the 16th 
there was a “blizzard,” and that it continued during the 
afternoon and evening. It was a very severe storm, snow- 
ing very hard, wind from the north and cold towards even- 
ing; that he had seen one or two storms in the course of a 
number of years, just as bad, but had never seen a worse 
one. It was growing worse all the time. 

Albert Gains testified that his business was checking 
cars and taking care of the stock yards at Hastings ; that 
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he remembers the cars containing plaintiff’s hogs; that 
when they arrived it was snowing, blowing, and getting 
colder; that they were put into a train made up to go east, 
and it was abandoned on account of the severity of the storm. 
Nothing was done with the cars containing the hogs that 
afternoon, for the reason that the snow had drifted too bad. 
By three o’clock in the afternoon it had drifted under- 
neath the cars solid. He tried to put np grain doors on 
the north side to keep the wind off, but the wind blew so 
hard that he failed in the attempt. He says, “the one I 
had the wind blew it away from me, then I helped another 
man with his; we got about ten feet further and had to 
stop; there were four of us trying with the doors.” 
The weather was cold and getting colder. The cars quit 
moving through the yards and switches about noon of the 
16th. 

John Glennan testified that it was snowing and blowing 
hard on the 16th; that the hogs were unloaded on the 
forenoon of the 17th, and were watered and fed. Before 
unloading it was necessary to get them out of the drift. 
Some of the cars were nearly covered, and the stock yards 
were pretty nearly covered up. 

G. M. Rogers testified that the storm was severe and 
cold; that he tried to carry grain doors and tack them on 
north side of the cars, but could not possibly do so as the 
wind was so strong; that at noon the snow in the yards 
was deep and getting deeper. 

George Jacobs testified that on the 16th it was impos- 
sible to see a house an either side of the street on account 
of the snow and wind. Witness states that he saw four 
persons trying to carry the grain doors to the cars, and 
that they got a few feet with them but could not get any 
further. 

W. G. Melson, called as a witness for the plaintiff, testi- 
fied that in cold, stormy weather, hogs once put in motion 
in cars, at the first delay will begin to “pile up” away from 
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the doors, and are likely to smother those underneath ; 
that the proper thing to do when they cannot be unloaded 
is to put a man there to keep them from piling up; that 
while the cars are in motion there is no such danger. The 
witness was then asked this question upon cross-examina- 
tion: “You would probably been standing there frozen 
to death covered with snow in the morning, with a stick in 
your hands?” The witness answered, “I guess so.” 

The plaintiff Jeppa Jorgenson testified that the hogs 
were in good condition when delivered to the defendant. 
The remainder of his testimony was the same as the wit- 
ness Melson’s, except that he did not think he would have 
been frozen to death had he remained with the hogs and 
given them the proper care. 

That the storm which overtvok the train containing 
plaintiff’s hogs was unprecedented cannot be doubted. On 
account of the drifting snow it was impossible for the 
train to leave Hastings for Omaha on the afternoon of 
November 16; that the snow had so drifted as to block- 
ade the cars in the yards at Hastings, and filled the stock 
pens with snow so that the hogs could not be unloaded. 
All reasonable efforts were put forth by the employes of 
the defendant to nail grain doors on the north side of the 
cars containing the hogs, for the purpose of protecting 
them from the storm. 

It is contended by the plaintiffs that some one should 
have remained with the hogs and prevented them from 
smothering each other. It was for the jury to say whether 
in view of the severity of the storm such care should have 
been given. After a careful reading of the testimony we 
are satisfied that there was sufficient evidence to warrant 
the jury in finding that the defendant was not guilty of 
negligence in that respect. 

Objections are made to certain instructions given by the 
court on its own motion, and to the refusal to give the in- 
structions requested by the plaintiffs. 
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The fourth, fifth, and sixth of the instructions given ate 
as follows : 

“Fourth—If you find the loss of the sixteen hogs and 
damage was occasioned by the snow storm and said cold 
weather and the elements, the defendant using the ordinary 
care in protecting and caring for said hogs and shipped 
them as soon as practicable, under all circumstances you 
will find for the defendant. 

“Fifth—If you find the defendant did not use ordinary 
eare in protecting, caring for, and transporting the said 
hogs, under the circumstances you will find for the plaint- 
iffs, assessing their damages at such sum as you think the 
evidence warrants, not exceeding the amount sued for in 
the petition. 

“Sixth—Unless you find from the evidence the loss and 
damage complained of was occasioned by the act of God, 
or, in other words, the severe storm and cold, which could 
not have been prevented by use of ordinary care, under the 
circumstances you will find for the plaintiffs, bearing in 
mind the burden is upon the defendant to show the loss 
was occasioned by the storm and cold which ordinary care 
could not prevent, and it would require a greater degree 
of care; or, in other words, greater care and caution in car- 
ing for the hogs would be required in a snow storm than 
in ordinary fair weather.” 

The plaintiffs requested the following instructions, which 
were denicd: 

“First—In transporting the hogs in question the de- 
fendant, being a common carrier, was an insurer of the safe 
delivery of the property and was bound to use all care and 
precaution for their safety while in transit, so far as human 
vigilance and foresight and care would go. The defendant 
would be absolutely liable to plaintiffs for all injuries sus- 
tained by the hogs in question while in their possession 
from the time they were received at Minden, Nebraska, 
until they were delivered to the consignee at Omaha, Ne- 
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braska, except only for such injuries as may have been 
‘unavoidable’ from the essential nature of the property 
itself, the nature and propensity of the hogs, and except 
further such injuries as may have resulted from the act of 
God or the public enemy. 

“Second—To excuse the defendant from liability on the 
ground that the injury to the hogs in question was caused 
by the act of God, the burden of proof is upon the defend- 
ant to prove to you by a preponderance of evidence that 
the act of God was the immediate cause of the injury. By 
the term ‘act of God’ is meant superhuman, or something 
beyond the power of man to foresee or guard against.” 

“Third—If you believe from the evidence that the loss 
of the hogs in question was caused by the ‘piling up’ and 
thus suffocating or being otherwise injured while the cars 
were standing in the yards at Hastings, Nebraska, and if 
you further believe from the evidence that such loss could 
have been prevented by the defendant unloading them into 
the stock pens, and while in such pens given them good 
bedding, care, and personal attention, or if you believe from 
the evidence that the defendant could have prevented the 
hogs in question from piling up in the cars while standing 
in the yards at Hastings, by vigilant watching, and thus 
prevented the loss, and that the defendant negligently failed 
to do cither, then you will find for the plaintiffs, for under 
such circumstances the act of God was not the cause of the 
loss, in such sense as to exempt the defendant from the 
liability.” 

In passing upon the rulings of the district court on the 
giving and refusing of these instructions, we must neces- 
sarily determine the extent of the defendant’s liability as a 
common carrier. The rule seems to be that a carrier of 
live stock is an insurer of the safety of the property while 
it is in his custody, subject to certain well defined excep- 
tions. He is not liable for injuries resulting unavoidably 
from the nature and propensities of the property, nor for 
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damages resulting from the act of God, or the public en- 
emy. The evidence brings this case within the exception 
to the general rule. An unprecedented snow storm of such 
violence as to obstruct the moving of trains falls within 
the term act of God. (Ballentine v. N. M. R. Co., 40 Mo., 
A491; Pruitt v. HI. & St. J. R. Co, 62 Id., 527.) While 
carriers are not insurers against loss occasioned by the act 
of God, they cannot, on the happening of such an event, 
abandon the property. What degree of care and diligeuce 
at such a time is required in caring for and protecting the 
property from injury and loss? The plaintiffs insist that 
the carrier is required to bestow the highest degree of care, 
and if he fails to exercise all possible diligence, and injury 
occurs by reason thercof, he is liable. 

In Gillespie v. St. L., KC. & N. BR. Co., 6 Mo. App., 
554, the court, in considering the degree of diligence re- 
quired of a conimon carrier as against an act of God, say : 

‘By these instructions the difference between the re- 
sponsibility of the carrier as against the act of God, and as 
against these perils which the carrier is answerable for, is 
ignored. The carrier is held by the instructions to the 
highest degree of foresight and care as against an act of 
God. But the Jaw imposes on him no such liabilty. It 
has been truly said there is hardly any act of God, in a 
legal sense, which an exhaustive circumspection might not 
anticipate, and supposable diligence not avert the conse- 
quence of. So that the doctrine would end in making the 
carrier responsible for acts of God, wlien by law the pass- 
enger and not the carrier assumed the risk. It has been 
said that to make the rule a working rule, and give to the 
carrier the practical benefit of the exemption which thie 
law allows him, he must be held, in preventing or averting 
the effect of the act of God, only to such foresight and 
care as an ordinarily prudent person, or company in the 
same business, would use under all the circumstances of the 
case,” : 
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We have carefully examined the numerous authorities 
bearing upon the question, and the rule established by the 
adjudicated cases is that the carrier is required to exercise 
ordinary or reasonable care and diligence to secure the 
property committed to his custody from loss or damage in 
order to protect himself from injury arising from the act 
of God. If his negligence contributes to the injury, he 
cannot claim exemption from liability. (Morrison v. Davis, 
20 Pa. St., 171; Railroad v. Reeves, 10 Wall.,176; Nash- 
ville, etc., R. R. v, David, 6 Heisk., 261; Denny v. N. Y. 
Cent. R. Co.,.18 Gray, 481; Sweetland v. R. Co., 102 
Mass., 276; BR. Co. v. Anderson, 6 Am. & Eng. R. Cases, 
407; Gleeson v. V. M. R. Co., 28 Id., 202; Ballentine v. 
N. M. R. Co., 40 Mo., 491; Pruitt . H. &. St. J. RB. Co., 
62 Id., 527; Hutch., Carr., secs. 201, 202.) 

In the instructions given the rule is stated that if the 
defendant did not use ordinary care in protecting, caring 
for, and transporting the hogs, it was liable. We were at 
first inclined to believe that the instructions were faulty, 
on account of the using of the word ordinary; but after fur- 
ther consideration we are satisfied that there is no substantial 
difference between ordinary:care and reasonable care. It 
seems that the words are interchangeably used. (Kendall 
v. Brown, 74 Il., 232; Fallon v. City of Boston, 3 Allen, 
38 ; Neal v. Gillett et al., 23 Conn., 438.) 

Under the testimony, there was but one controverted 
fact to submit to the jury, and that was whether the de- 
fendant was guilty of negligence. The instructions taken 
as a whole, stated the law applicable to the case, and fairly 
submitted to the jury the question of negligence. The 
only conclusion that could have been drawn from the testi- 
mony was that the storm was extraordinary and unprece- 
dented for that season of the year. While the charge of 
the court did not state, in so many words, that the act. of 
God must have been the immediate or proximate cause of 
the loss, in order to excuse the company from liability, yet 
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that was the plain purport of the language used in the 
fifth paragraph. The jury could not fail to understand 
from that instruction that if the defendant did not use 
ordinary care, the negligence of the defendant was the proxi- 
mate cause of the loss, and that the plaintiffs were entitled 
to damages. 

The plaintiffs in error further contend that “ there was no 
evidence to justify the submission to the jury by instruc- 
tions the question as to whether the loss was occasioned by 
the act of God.” True the loss occurred by the hogs “ piling 
up,” and thereby smothering those underneath, yet the 
propensity to do this was only while the cars were stand- 
ing. If it were not possible to unload the liogs on account 
of the drifting snow, as the testimony tends to show, and 
if the defendant’s employes omitted nothing that a prudent 
person or carrier would have done under the circumstances 
to avert the loss, then the loss must be attributed to the 
storm. 

By the first instruction requested by the plaintiffs the 
defendant was held responsible if it failed “to use all 
care and precaution for the safety of the hogs while in 
transit, so far as human vigilance, foresight, and care 
would go.” This was a higher degree of diligence than 
the law demanded of the defendant. The second request 
was substantially covered by the sixth instruction given. 
By it the jury were told that the burden was upon the 
defendant to establish that the loss was occasioned by the 
storm, and it also stated, in language easily understood, that 
tle severe storm and cold was an occurrence known as the 
act of God. 

The third request held the defendant liable, if, by vig- 
ilant watching, the hogs could have been prevented from 
smothering in the cars. It was not to be expected that 
any one would remain in such a storm and care for the 
stock. 

The plaintiffs allege error on the part of the court in 
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making certain remarks in the presence of the jury. The 
judge, in ruling upon an objection made to the testimony, 
stated: “I shall instruct the jury that the defendant, to 
avoid liability, must show that it used all reasonable means 
to care for this stock.” Subsequently, the jury were so 
instructed. We do not see how the language of the court 
could have been prejudicial to the plaintiffs. 

The plaintiff, Jeppa Jorgenson, was asked this question: 
“You may state, from your experience in handling hogs 
and shipping them, if there is any danger, while a car is 
standing still, of their piling up.” Counsel for the de- 
fendant objected, as improper, incompetent, and no foun- 
dation laid. The attorney for the plaintiffs then stated 
what he considered proper testimony, and the court, in 
reply, said: “T will allow the gentleman to prove any- 
thing he wants. I will instruct the jury what the law is 
when we get to that.” The objection was sustained and 
exceptions were taken to the ruling, and to the language of 
judge. By sustaining the defendant’s objections to the suc- 
ceeding questions propounded to this witness, and to the 
plaintiffs’ offer of testiinony subsequently made, the jury 
could not have understood that the court intended to per- 
mit immaterial or improper testimony to be received, if 
offered by the plaintiffs. Better, it would have been, had 
the remarks not been made, yet we have no doubt that 
they did not influence the verdict. 

The remaining assignment of error consists in sustain- 
ing the defendant’s objection to this question asked by 
plaintiffs of the witness Melson: “State whether, from 
your experience, fat hogs, when in cars, would freeze to 
death when the thermometer was at zero or a few degrees 
above.” The error, if any, in sustaining the objection 
was subsequently cured by allowing plaintiffs to fully 
prove the fact sought to be elicited by the question, which 
testimony was not controverted by the defendant, 
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There is no reversible error in the record, and the judg- 
ment is 
AFFIRMED, 


THE other judges concur. 


Epwarp F. Davis v. H. W. Gippines ef AL. 
[FILED SEPTEMBER 16, 1890.] 


1, Conditional Sale. The evidence examined, and held, not to 
establish a conditional sale. 


2. The instructions requested by the defendant, not being based 
upon the testimony, were properly refused. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


R. W. Sabin, for plaintiff in error, cited: MeCormick v. 
Stevenson, 13 Neb., 72; Romberg v. Hughes, 18 Id., 581; 
Rawson Mfg. Co. v. Richards, 35 N. W. Rep. [Wis.], 40; 
Thomas v. Richards, Id., 42; Hoagland v Van Etten, 
22 Neb., 681. 


BR. 8. Bibb, contra. 
Norvat, J. 


This was an action of replevin, brought by the defend- 
ants in error to recover the possession of a bay mare which 
the plaintiff in error, as sheriff of Gage county had taken 
under a writ of attachment issued out of the county court 
of said county, in an action wherein one I. L. Curley was 
plaintiff and A. N. Wilcox was defendant. The case was 
tried before a jury, who found the right of property and 
right of possession to be in the plaintiffs below. 

14 
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The first assignment of error is that the verdict is not 
sustained by the evidence. It is claimed by the plaintiff 
in error that in May, 1886, the mare was sold by one of 
the defendants in error, H. W. Giddings, to Wilcox upon 
certain conditions, and that neither the judgment creditor, 
Curley, nor the sheriff, at the time the mare was attached, 
had any notice of the conditions of such sale. On the part 
o° the defendants in error it is urged that the mare was 
ovuned by them, and that Wilcox never bought or owned 
her. The only testimony. bearing upon the question of 
ownership was given by H. W. Giddings. He testified 
that the mare was the property of the defendants in error. 
His explanation of how the mare came into the possession 
of Wilcox is as follows: 

“About the 20th of May, 1886, Wilcox came to me and 
wanted to buy a team; I could not spare a team; I told 
him if he could get along a week or ten days I could spare 
one critter; in a few days he came back, and he had lost 
oe horse and he said he wanted one horse badly to work 
on his mill that he ground mortar for brick. I told him 
I had one, if it suited, I could spare after the 1st of May, 
but I did not know whether it would suit him ; it was rather 
an inferior critter about some business, work well some 
places, and some it would not; I told him I would let him 
try it and if it suited him he might have it for so much; 
he appointed a day I should bring it over, which I did; 
we hitched it up and put it on the sweep and I told him I 
thought it would work all right; I think it was about nine 
o'clock we hitched on, and I staid until about eleven; he 
seemed to be satisfied it was all right, and in case it was 
all right he said he would give me $90 for it and give 
E. C. Saulsbury for security for sixty days; he rather pay 
the money, he had it earned but could not get it then, 
and if I would get along with that he would take it. Well, 
about the time we got ready to leave, Saulsbury came in a 
buggy—this was on the 10th day of June, but we had 
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talked about the way it should be paid in case the critter 
suited him, before that several days. Saulshury was called 
to sign the note, and he had quite a long talk with this 
gentleman, and he refused to sign it; the man said he didn’t 
know what he was going to do, he wanted a horse and I 
wanted my pay, and he proposed to give me a mortgage on 
the horse for that amount and wait on him sixty days; I 
told him I could not do that, that he owed me then consid- 
erable money and I wanted it, and if I couldn’t get any 
money on the horse I proposed to keep the horse; he said 
he didn’t know but he might pay me some the next week, 
I think this was Tuesday or Wednesday, and he said by 
Saturday I will let you know what I can do; I left with 
this understanding if he paid me what he owed me and 
made enough more to make fifty dollars—he finally agreed 
to pay me $25 on this mare and give me a note for the bal- 
ance back. 

Q. What was he to do in the meantime? 

A. In case he did do that he was to pay me twenty-five 
cents a day for the use of this horse, and if he did I was 
not to receive anything from this time until he did that 
business. . 

State whether or not he ever paid any money,- 

On this horse? No, sir. 

Did he ever give that note and mortgage? 

No, sir. 

* * * * * * * 


POPES 


Cross-examination: 
Q. You aud Wilcox agreed on the price? 
A. Yes, we didn’t disagree on anything. 
Q. What was the price? 
A. Ninety dollars. 
Q. Under tliat agreement you left the horse in his pos- 
session ? 
A. That is the price named, 
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Q. Under the agreement that he should give you a note 
in the future, you left the horse with him? 

A. No; the agreement was he was to pay me $90; 
twenty-five dollars in cash and the balance a note to make 
it up to $90. 

Q. You said that he was to give you a note with Sauls- 
bury on it? 

. He was to give me $90 for the mare, 

. He was to give you a note of $90 on Saulsbury? 

. That was the first contract. 

. And under that you left the horse in his possession? 
. No, sir. 

Do you mean to say Saulsbury was there the day 
you took the horse over? 

A. Yes, he was there and failed to sign the note. 

. Q. Then you made another agreement with him? 

A. I was going to take the mare home. 

Q. Then you left it there under the agreement that he 
was to pay you $25 and give a mortgage on the mare for 
the difference? 

A. Here is what I done. When he failed to give that 
note with the man as security, I asked if he could pay some 
money, and I would sell the mare on time if he paid 
enough money, and he said he couldn’t do it, he hadn’t 
enough money. I said, “ Won’t Saulsbury get the money 
and let you have $24?” He says, “I don’t know just 
how I stand with Sanlsbury ; we are in rather a muss about 
brick and I don’t know what damage he is going to call 
on me for;” he says, ‘‘I will tell you what I will do, I 
will pay you what I can.” What he would do he said he 
would do by the first of July. I says, “If you can pay. 
me enough money now so I am sure of the balance you 
and I can trade yet.” Heasked what I woulddo. Isays, 
“Pay what you owe me now, about $18 or $19, and enough 
to make it $50, or $25 on the mare, and then I will take 
a note aud your brother-in-law for security.” 


OrPOPOP 
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Q. Was there any time fixed? 

A. He was to do that by the first day of July. 
* * * * * * 

Q. And if he didn’t it was to be your mare? 

A. If he didn’t do it, it was to be my mare and he was 
to pay for the use of it. 

Q. Well, under that agreement you left the mare in his 
possession ? 

A. I left the mare in his possession. 

Q. As I understand, if he came up to the agreement it 
was a trade, and if he did not it was not a trade? 

A. If he filled that agreement it was a trade, if he 
didn’t it was not a trade, the horse was mine; that was my 
understanding and I know it was his. 

The testimony also shows that Wilcox absconded about 
the 23d or 24th day of June, leaving the mare in contro- 
versy on the place where he had resided, and that she was 
immediately attached to pay a claim against Wilcox. The 
testimony falls very far short of establishing a conditional 
sale. There was but an offer to sell, and Wilcox had until 
July 1 to comply with the terms of the proposition by 
paying $25 in cash and giving a secured note for the bal- 
ance of the agreed price. Wilcox having never accepted 
the offer, no title to the mare ever passed to him. She was 
therefore not subject to attachment for the debts of Wilcox. 

Complaint is made of the refusal of the court to give 
certain instructions requested by the plaintiff in error. The 
first request was as follows: 

“The court instructs the jury that if they believe from 
the evidence that the plaintiffs made a conditional sale of 
said horse in controversy to the attachment debtor, A. N. 
Wilecox-—that is, in the fore part of June, 1886, made a con- 
tract of sale to said Wilcox of said horse upon condition 
that he (Wilcox) would on the first day of July following 
pay plaintiffs twenty-five dollars and give plaintiffs his 
secured note for the difference between that and ninety 
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dollars in payment of said horse, but with the further 
agreement between them that the ownership of the horse 
should remain in plaintiffs until said Wilcox should pay 
said money and give said note, and in case he sliould do so 
by the first of July, as above stated, the horse should be his 
property, but if he did not, to pay twenty-five cents a day 
for the use of her while he had her, and that thereupon the 
plaintiffs delivered the possession of said horse under said 
agreement to sqid Wilcox—the court instructs you that if 
you find these facts to exist from the evidence, that this 
was a conditional sale of said horse from plaintiffs to said 
Wilcox; and the court further instructs you that if you 
find from the evidence said conditional sale to exist as 
above set forth, and find from the evidence that the de- 
fendant, as sheriff, levied the attachment in evidence on 
said horse on the 28th day of June, 1885, while the said 
property was still in the possession of said Wilcox under 
said agreement, without notice on the part of the sheriff 
or I. L. Curley, the attachment creditor, of any claim of 
ownership to the horse by plaintiffs, then you should bring 
in a verdict for the defendant.” 

It is apparent that it would have been error to have 
given this request. It, in effect, held that the evidence es- 
tablished a conditional sale and that Wilcox had possession 
of the mare under such an agreement. As has already 
been stated no such an inference could properly be drawn 
from the testimony. 

The plaintiff in error’s secon«| request was an instruction 
to find for the defendant. Under the testimony the de- 
fendant was not entitled to have the jury so instructed. 
“Instead of the evidence being all on the side of the defend- 
ant, it fully sustained the position of the plaintiffs below. 

The third request of the plaintiff in error, which was 
denied, was in language as follows: 

“The court instructs the jury that actions must be pros- 
ecuted in the name of the parties in interest, and the evi- 
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dence in this case having disclosed the fact that the plaint- 
iff Harvey Giddings, at the commencement of this suit, had 
no interest in the property in controversy more than being 
the husband of the real party in interest, the court in- 
structs you the plaintiffs were improperly joined, and must 
fail. You are therefore directed to bring in a verdict for 
the defendant.” 

There is in the bill of exceptions testimony tending to 
show that the mare was owned jointly by both of the plaint- 
iffs, and there is likewise testimony from which the infer- 
ence could be drawn that Mrs. Giddings was the sole owner. 
In view of this conflict in the testimony the court had no 
right to assume in an instruction that one of the plaintiffs, 
Harvey Giddings, had no interest in the property. It was 
for the jury to say, under all the testimony, who owned the 
property at the commencement of the action. 

Finally, it is urged that the court erred in refusing to 
submit special findings to the jury, It nowhere appears 
in the record before us that the defendant made a request 
for special findings. This point, therefore, cannot be con- 
sidered, The judgment is 

AFFIRMED, 


Tue other judges concur, 


Cuicaco, B. & Q. R. Co. v. Paur Krisxt. 
[FILED SEPTEMBER 17, 1&90.] 


1. Malicious Prosecution: ProBaBLE Cause. In an action of 
P, K. against the C., B. & Q. R. Co. for malicious prosecution 
in the arrest and trial of the plaintiff for the larceny of railroad 
ties, on the oath and evidence of B. F. P., the agent of defend- 
ant. held, that if, from the evidence, the agent had reasonable 
ground for suspicion, supported by circumstances sufliciently 
strong in themselves to warrant a cautious man in the belief 
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that the accused was guilty of the offense, and that the agent 
believed that he was guilty, then there was probable cause for 
the prosecution of the accused, and therefore malice was not to 
be presumed on the part of defendant or its agent. 


: New TRIAL. The court below having so in- 
structed the jury upon the trial, and the evidence clearly war- 
ranting the instructions given, and the jury having returned a 
verdict for the plaintiff, held, error in overruling the defendant’s 
Motion for a new trial, 


Error to the district court for Platte county. Tried 
below before Post, J. 


J. B. Strode, Marquett & Deweese, and M. Whitmoyer, for 
plaintiff in error, cited: Dunbier v. Day, 12 Neb., 596; 
Meyer v. R. Co, 2 Id., 342; Turner v. O’ Bricn, 5 1d., 548; 
Cooley, Torts, 210, 211,213; Ross v. Langworthy,13 Neb., 
495; 1 Addison, Torts [6th Ed.], 225 and cases cited. 


George G. Bowman, and Sullivan & Reeder, contra, cited : 
Johnson v, Miller, 29 N. W. Rep. [Ia.], 7438; Ross v. 
Langworthy, 13 Neb., 492; Chapman v. Dunn, 56 Mich., 
31; A. & N. BR. Co. v. Bailey, 11 Neb., 333; Moller v. 
Moller, 22 N. BE. Rep. (N. Y.], 169. 


Coss, Cu. J. 


This action is brought on error to the district court of 
Platte county. 

The plaintiff alleged in the court below that the de- 
fendant falsely and maliciously, and without reasonable or 
probable cause therefor, caused the plaintiff to be charged 
before a justice of the peace of Platte county, with having 
on the 20th day of May, 1887, unlawfully and feloniously 
stolen and carried away twenty-five railroad ties, of the 
value of $5, the property of defendant ; that said charge 
was reduced to writing and sworn to by Benjamin Pinneo, 
an employe of defendant who at the time was in the service 
of defendant, and in making said charge was acting within 
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the scope of his employment and authority; that the 
defendant, through said employe, on the 23d day of May, 
1887, caused said justice to make out a warrant for the 
apprehension of plaintiff, and falsely and maliciously, and 
without reasonable and probable cause therefor, caused 
plaintiff to be arrested on said charge, and to be impris- 
oned against his will in the common jail of said county; 
that a trial was had and that plaintiff in this action was ac- 
quitted and discharged ; that he was innocent of the charge 
so made against him; that by reason of the premiscs, 
plaintiff was greatly injured in his credit and reputation, 
and brought into public scandal, infamy, and disgrace, and 
has suffered great anxiety and pain of body and mind, and 
has been damaged in the sum of $1,900, for which said 
sum he asks judgment. 

Defendant in its answer in the lower court alleged that 
on or about the 20th day of May, 1887, railroad ties be- 
longing to it, of the value of $5, had been stolen, taken, 
and carried away from it, in said Platte county; that two 
persons, believed to be Peter Kriski and Paul Kriski, 
father and son, the latter the plaintiff in this action, were 
seen at said date loading, taking, and carrying away from 
defendant’s track in said county said railroad ties, and 
hauling and taking them to the residence of the said Peter 
Kriski ; that Benjamin Pinneo, having good and probable 
cause to suspect and believe that said Peter and Paul 
Kriski committed said offense, made complaint before J. 
C. Cowdry, a justice of the peace in and for said county, 
charging them jointly with stcaling said ties, upon which 
charge said Peter and Paul were arrested as alleged, held 
in custody for trial, and on the 25th day of May, 1887, 
tried, and said Peter was found guilty by a jury, and Paul 
was found not guilty; that the said complaint was made 
without malice and upon reasonable and probable cause for 
believing that the plaintiff, Paul Kriski, was guilty as 
charged. 
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The plaintiff replied denying each and every allegation 
of new matter contained therein. 

There was a trial to a jury March 29, 1889, with a ver- 
dict for the plaintiff for $250. 

The defendant’s motion for a new trial was overruled, 
and judgment entered upon the verdict, and upou which 
the plaintiff in error assigns errors for rehearing: 

“1, The conrt erred in admitting the testimony offered 
by the defendant herein, which was objected to by the 
plaintiff herein, as shown by the record and the rulings of 
the court excepted to at the time. 

“9d, The court erred in rejecting testimony offered by 
the plaintiff herein, which error the plaintiff herein ex- 
cepted to at the time. 

“3d. For errors of law occurring at the trial and duly 
excepted to by the plaintiff herein. 

“4th. The court erred in overruling the motion of the 
plaintiff herein to set aside the verdict of the jury and for 
a new trial. 

“5th. The court erred in giving the 9th paragraph of 
its instructions to the jury. 

“6th. The court erred in giving the 10th paragraph of 
its instruetions to the jury, as not applicable to the issues, 
and misleading.” 

On the trial the plaintiff called B. F. Pinneo who testi- 
fied that he resided in Lincoln, Nebraska, in May, 1887, 
and that he then was, and still is, in the employ of defend- 
ant; that it was in the line of his duty to protect the com- 
pany from thefts and to prosecute thieves and like characters ; 
that he had been in the employ of the company since June, 
1881, and that he made the complaint against the defend- 
aut in error before J. C. Cowdry, justice of the peace of 
Platte county, in May, 1887. This witness was after- 
wards recalled by defendants, in the district court, and tes- 
tified that he was the same who signed the complaint 
against Peter and Paul Kriski, charging them with steal- 
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ing railroad tics from the defendant; that at the time 
stated he reccived a letter from the company’s superintend- 
ent, McConniff, of the B. & M. division, written by the 
section foreman, David McDuffy, giving information of 
the loss of ties, with directions for witness to pay attention 
to the business. Witness went with the letter to Colum- 
bns, and there saw McDuffy, and his son John, and Johu 
Miteek, who informed witness of the stcaling of railroad 
ties from the line of the road; that they had seen two 
persons loading ties on a wagon, start and drive on north 
from the line of the road; that John McDuffy had been 
sent to observe where and by whom the ties were taken, 
and had followed the parties np to the house of Peter 
and Paul Kriski, who were in the yard unhitching their 
team from the wagon on which the ties were then loaded. 
On hearing this circumstantial account of the apparent 
theft of the ties, the witness procured Geo. Harmon, a 
deputy sheriff, to accompany him to Peter Kriski’s house ; 
that coming within a short distance of the place they saw 
a son of Peter Kriski herding cattle, who told them, in 
answer to inquiries, that his father and older brother had 
hauled some railroad ties, and pointed in the direction of 
both the lines of the B. & M. and U. P. roads. The wit- 
ness asked where his elder brother was, and the boy said 
he was up at the house, about the horses. Witness and 
the deputy sheriff then went to where Paul, the plaintiff, 
was engaged with the horses, near the house, and asked 
him about the ties; he said “they had got some ties and 
flood- wood about the bridge,” pointing the same way, to 
the lines of both roads mentioned ; that the boy, Paul, told 
conflicting stories as to where the ties game from; they 
then went to the house and had quite a talk with Peter 
Kriski, who said he got the ties on the railroad; there 
were from seven to fifteen ties on the wagon, and ties 
were scattered all around the yard. Witness asked Peter 
Kriski if he wanted to buy the ties, and he replied with 
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the inquiry what was wanted for them, and was told 
thirty cents each. Kriski said they were old and rotten and 
not worth that; there was no one present except deputy 
sheriff, Peter Kriski, and witness, 

It appears that at this time neither the witness nor the 
deputy sheriff could converse in German or Polish, nor 
could Kriski speak or understand English but imperfectly ; 
that Pinneo and Harmon returned to the town of Colum- 
bus and, procuring an interpreter, went again to Kriski’s 
and told him, through the interpreter, that he would have 
to pay thirty cents each for the ties, which he refused. 
After returning to town and procuring a warrant the dep- 
uty sheriff arrested Peter Kriski and his son Paul and 
brought them before J. C. Cowdry, a justice of the peace. 
Witness had no other conversation or intercourse with the 
parties arrested than that stated, and had never before seen 
or heard of either one of them; that he had no ill feeling 
towards either, and his only motive in causing their arrest 
was the same as in all other cases of punishment for crime, 
and was a matter of duty only with him. 

By counsel for defendant : 

Q. State whether you believed they were the parties who 
had taken the railroad ties. 

A. I did fully believe it, or would not have made the 
complaint. I was acting in good faith in the prosecution. 
of the complaint. 

Returning to the evidence of the plaintiff, Charles 
Schroeder testified that he knew Benjamin Pinneo, by sight, 
and knew Peter Kriski, knew of his arrest for stealing 
railroad ties; that he speaks the German tongue as also 
does witness ; that witness interpreted between Pinneo and 
Kriski shortly before the latter was arrested and tried. 

By counsel for plaintiff: 

Q. Was there anything said in that conversation as to 
where Kriski got the ties found at his place? 

A. (Over the objections of defendant.) Yes, sir; Kriski 
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stated that he had not stolen them, and that they had not 
been stolen from the B. & M. railroad at all; that he had 
received them from the U. P. Co.’s section boss; that a 
young fellow had been working under the boss and brought 
them there; that his name was Peters, and that one Barn- 
ish had taken the ties from the river. 

John Herbert, a witness for the plaintiff, testified that 
he lived at Benton in the year 1887; that he was em- 
ployed as section foreman on the Union Pacific railroad; 
that L. Peters worked for the company, under him, at sev- 
eral different times, and -nearly every season part of the 
time; that he lived at different places while working under 
witness, and that for the last two years with his father-in- 
law, Peter Kriski, prior to May, 1887, and for a short time 
on the Bowman farm; that Kriski’s was two miles west 
and a little north from Bentou ; remembers that in May, 
1887, it was alleged that railroad ties were stolen from the 
B. & M. railroad. Witness cannot say if Peters worked 
with him just at that time, but he did shortly afterwards, 
and during the time that he worked and lived at his father- 
in-law’s, Kriski’s, witness let him have some ties from time 
to time; that witness saw Pinneo, at Benton, a year and a 
half ago when he was down to see us for a witness, claim- 
ing that ties had been stolen from the B. & M. road. It 
was the case before J. C. Cowdry at Columbus; that Pinneo 
had some conversation with Peters and witness and asked 
witness if he had given. Peters any railroad ties, and wit- 
ness told him that he had, and there was something said 
about new ties, and witness told him that he had given 
Peters a new tie that was broken which he took away; 
didn’t remember that he told Pinneo at the time that the old 
and new ties he had seen at Kriski’s had come from the U. 
P. Co.’s road; this was the forenoon of the day of the trial 
which was heard after noon, 

George Hoagland, a witness for plaintiff, testified that 
he lived in Colfax county, distant two and a half miles 
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west and a little north of Benton, on the farm adjoining to 
Kriski’s; remembers that it was said there had been rail- 
road tics stolen from the B. & M. road in May, 1887; that 
during that morning he saw Peter Kriski (but did not see 
Paul) planting corn, with a planter, a little eastward of 
lis house, sometime towards noon-day, at which time young 
McDuffy came to, his house and made inquiries as to who 
lived at the house below, their names and appearance, ete. 
Witness hesitated to reply, and asked him his business, 
etc.; he said they had been stcaling ties from the B. & M. 
road; that he had followed them up, and described their 
team ; witness told him he was mistaken, that he had just 
come up from there, and saw the old man planting corn that 
forenoon. 

Peter Kriski was sworn and examined for the plaintiff 
and testified through an interpreter; thathe lived in Colfax 
county in May, 1887; that he knows B. F. Pinneo, who 
visited him in that month and year, at his farm; that he 
could not talk with him, and had an interpreter brought 
by Pinneo, who told him he should pay $40. 

For what ? 

. For railroad ties, 

. What ties ? 

. Old ties. 

Where were they? 

In my yard. 

Did he say what he would do with you if you did 
not pay the forty dollars ? 

A. He would arrest me; and wanted to get me arrested. 

Q. Did you pay him, and why not? 

A. No. Should I pay him any money, if I was inno- 
cent? 

Q. Did he make any charges or accusations against you 
there? 

A. He accused me of having me arrested if I did not 
want to pay. 


OP OrPore 
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Did he accuse you of any crime? 
He charged me with being a thief, that I had stolen 


Pd 


ties. 

What did you tell him? 

That the ties were from my son-in-law, L. Peters ; 
that was when I refused to pay the $40. Pinneo went 
away and afterwards the same sheriff who was with Pinneo 
returned and arrested him and his son Paul, bringing them 
to Columbus before the justice of the peace late in the 
evening. 

The testimony of the witness as to what occurred in and 
about the justice’s court, and especially as to what was said 
and done by Schroeder, the interpreter, is not important 
to report, but he stated that while he told his story to the 
interpreter, the interpreter did not talk with Pinneo at 
all, The witness knew the young man McDuffy, saw him 
in May, 1887, but did not talk to him; that he, McDuffy, 
talked to witness in regard to the Barnishes, father and son, 
who were there, “and came there to his yard” with a wagon 
and team; witness was planting corn when he saw them, 
on Friday; on Tuesday following witness was arrested; 
had not been to the river that day, nor had his son Paul; 
that his son-in-law, Peters, had hauled ties from the Bow- 
man farm with a mule team. 

It appeared from his cross-examination that the interpre- 
ter mentioned as accompanying Pinneo and the deputy 
sheriff to his house was a shoemaker from Columbus, 
named Garbert, whose whereabouts were unknown at the 
time of the trial. : 

The plaintiff was sworn in his own behalf and testified, 
that he remembered the day that McDuffy came to his 
father’s house, in May, 1887, about noon; that on that 
morning he had been hauling wood for his brother-in-law, 
L. Peters, and helping him move from the Bowman place 
to his father’s; that they had a mule team, and had some 
railroad ties in their wagon brought away from the Bow- 
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man place to “our place”; that when they got to his. 
father’s house Theo. Barnish and Steve Barnish, his son, 
came along there, after witness, from the direction of the 
river ; they had a wagon and team; witness’s father had 
been planting corn that morning; the Barnishes had an 
iron gray and bay horse in their team; his father had a 
white mare and dark brown horse, not resembling the 
other team much ; saw young McDuffy come up there after 
the Barnishes came, from the same direction, on foot; he 
went down to Barnish’s wagon, and showed something, 
and said. something ; Barnish and his son were in their 
wagon; McDuffy talked to them, but not to witness or to 
his father; he saw witness unhitching the team but said 
nothing to him; that Barnish does not look like the wit- 
ness’s father, nor does witness look like Barnish’s son; 
that Pinneo asked him where they got the ties, and he 
told him they were not their ties but belonged to Peters; 
that Joe Garbert was sitting in the buggy, but witness 
talked to. Pinneo and not with Garbert. Witness was 
arrested, taken to Columbus, at 9 P. M. and put in jail. 
L. Peters, a witness for the plaintiff, testified that he 
resides in Colfax county; that his business is working on 
the U. P. railroad as section hand under one Herbert as 
his boss; that he lived with his father-in-law, Peter Kriski; 
had every year got section ties from his railroad boss, and 
while living at the Bowman place, when he moved from 
there he moved the ties to Kriski’s. Herbert gave him the 
ties. In May witness moved to Richland; had ties at that 
time, and left them at Kriski’s. The day it was claimed 
that somebody had stolen ties witness was moving from 
the Bowman place. Paul Kriski was with him, and they 
had a mule team, a cross between bay and yellow ; remained 
at Kriski’s until] noon; when unhitching the team, Barnish 
and his son Steve came up; we had some float-wood on 
the wagon; their team was an iron gray and bright bay; 
old man Kriski was planting corn, his team was a white 
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mare and dark brown horse; witness was talking to Bar- 
nish when young McDuffy came up from the south, the 
same direction that Barnishes came; Paul Kriski was then 
unhitehing the team in the yard; McDuffy did not talk 
with either of the Kriskis; neither one resembles the Bar- 
nishés; Barnish has gray whiskers, a bald head, and is 
nearly fifty years old; witness knew Pinneo, saw him first 
when he came to subpeena witness on the Kriski trial; he 
told witness and Herbert that Kriski had stolen the ties; 
witness said not; that the ties were his, that he left them 
there; and he said these are new ties, but there were but 
two new ties, split and broken, and were given to witness 
by the section boss, who was present and told him so; this 
talk with Pinneo was the same day before the trial. 

Upon the trial, one David McDuffy testified on behalf 
of the defendant, in the court below, that he was a section 
-foreman in the service of defendant at the time of the prose- 
cution complained of; that he as such section foreman had 
charge of the railroad ties belonging to the defendant and 
on his section of defendant’s road; that a short time prior 
to the arrest and prosecution of plaintiff and his father, he 
had piled two piles of railroad ties belonging to the defend- 
ant on the right of way, ready for loading onto cars, and 
that all in one of the piles, containing more than 200 ties, 
were stolen; that about the 20th day of May, 1887, he saw 
two men with a team loading some of these ties a few rods 
west of the railroad bridge across the Platte river; that 
the men would load on a few ties and then get up on the 
road-bed and look around as if watching to see if any one 
saw them; that they-loaded on ties and drove away; that 
he sent one of his section men, John McDuffy, his son, 
to follow the team and see where they were going with the 
ties; that he got on top of the hand car and watched the 
team closely, and saw it plainly, and that it was driven 
into the grove at Peter Kriski’s place, that being the home 
also of Paul Kriski, a son of Peter Kriski; that John 

15 
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McDuffy reported to him and told him it was Pcter and 
Paul Kriski who loaded and hauled the ties; that he re- 
ported to defendant’s superintendent at Lincoln that ties 
and bridge timber belonging to defendant were being 
stolen; that the superintendent sent Mr. Pinneo to look 
after the matter; that he saw Pinneo within a very: few 
days; that they were on the defendant’s railroad track, 
near where the ties had been taken from, and that he 
pointed out to Pinneo the place to which the ties had been 
taken; that he told Pinneo all he had seen himself and 
also what John McDuffy, who followed the wagon, had re- 
ported to him; that he told Pinneo that it was Peter and 
Paul Kriski who had stolen the ties. 

John McDutfy testified that he was employed as a sec- 
tion hand upon defendant’s railroad, and was working on 
the section with his father, David McDulfy, who was sec- 
tion foreman; that the section hands had been missing 
ties, and one day while at work on the road, at some dis- 
tance from the bridge, they noticed a team and two men 
near the bridge at the place where the ties were piled up; 
that the men would load on ties a short time, and then get 
on the track and look about them, and go back and load 
on more ties; that when they got loaded they started off, 
and at his father’s request he followed them to Kriski’s 
house; that while following them he could see that the 
wagon was loaded with ties; that at Kriski’s house he saw 
Peter and Paul Kriski unhitching the team from a wagon 
on which twenty or thirty ties were loaded, and that there 
were ties scattered around the yard; that after he left 
Kriski’s house we went to a neighbor of the Kviskis and 
described the two men who were unhitching the team at 
Kriski’s house, and that the neighbor said it was Peter 
Kriski and his son; that he then reported to his father 
what he had seen, and that he afterward told Pinneo all 
he had observed; that he did all this before the commence- 
ment of the criminal prosecution against the Kriskis; that 
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he told Pinneo that Peter and Paul Kriski had stolen the 
ties of the defendant. 

John Mitcek, a witness on behalf of the defendant, tes- 
tified that he was employed by the defendant and was 
working under section foreman David McDuffy, and was 
with him at the time the two men were seen loading ties on 
defendant’s right of way, in May, 1887; that the team was 
driven in the direction of Kriski’s grove, and that John 
McDuffy followed it; that ties were missing from the 
place where they had been piled; that they were stolen that 
day or the day before. On cross-examination he said these 
men with the team stood right where the ties were and 
that he saw them put some of them on the wagon. 

Benjamin Pinneo, upon whose action in prosecuting 
plaintiff this action is based, testified that he received a 
letter from. defendant’s superintendent (which had been 
written by Mr. McDuffy to the said superintendent) with 
directions to attend to the matter; that within a few days 
he went to Columbus and there saw David McDuffy, John 
McDuffy, and John Mitcek, the witnesses whose testimony 
is hereinbefore abstracted; that David McDuffy told him 
that there had been a lot of defendant’s railroad ties stolen, 
and told him the direction they went, and pointed out the 
place they had been taken to; told him that his son, John 
McDuffy, had followed them to the house. He further 
testified that John McDuffy also told him that “he was 
down there with his father working on the section, and 
they saw somebody loading ties down the track, and his 
father started him cornerways, and gave him instructions 
to follow them if it took a week, and he told me he fol- 
lowed that team up the road to that house in the grove, and 
that Paul Kriski and Peter Kriski were there in the yard ; 
J think he said they were unhitching the team from the 
wagon; I asked him very particular about it; I didn’t 
want to make any mistake;” that he then went and got 
the deputy sheriff to go with him to Kriski’s place; that 
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before they reached the house they saw a son of Peter. 
Kriski’s herding cattle near the road; that this boy told 

him and the députy sheriff that his father and older brother 

had hauled some ties, and pointed in the direction from 

whence the defendant’s ties were taken when asked where 

they got them; that he and the deputy sheriff then went 

to where Paul, the plaintiff, was engaged, near. the house, 

and asked him about the ties; that ‘he said they had gotten 

some ties and flood-wood at the bridge, and I asked him 

where, and he pointed the same way ;” that the boy Paul 

told different stories in trying to tell them where the ties 

came from; that he then went to the house and that he 

and the deputy sheriff had a talk with Peter Kriski; that 

they asked him where he got the ties, and he said he got 

them on the railroad; that he then asked Kriski if he 

wanted to buy them, and that Kriski asked the price; that 

when he was told the price was thirty cents a tie, he said 

they were not worth that; that he (Pinneo) then went back 

to town (Columbus) and got an interpreter and took him 

out to Kriski’s house and told him that he wanted thirty 

cents apicce for the ties, and that Kriski said he wouldn’t 

pay for them; that Peter Kriski told several different sto- 

ries about the ties, and that his last story was that he 

bought them from the U. P. foreman; that he then wert 

back to town and made complaint before the justice of the 

peace, charging the said Peter and Paul with the larceny 

of said ties. The witness further testified that he had 

never seen or heard of the plaintiff or his father before he 

went to look after this matter; that he had no ill feeling 

toward them; that he believed these parties were the par- 

tics who had taken the ties; that his only motive was to 

punish them for the crime charged. In rebuttal to the 
testimony of plaintiff’s witness, Schroeder, Pinneo said he 
had never spoken to Schroeder nor had Schroeder spoken 
to him, and that Schroeder had not told him anything 
wbout the old man Kriski having said he received the ties 
from the U. P. R. R. 
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Geo. Harmon, a witness on behalf of the defense, testified 
that he was deputy sheriff of Platte county at the time of 
the arrest of the Kriskis, and that he made the arrests; 
that before any complaint was made or warrant issued, he 
went with Pinnco to Kriski’s honse; that before they 
reached the house they talked with one of Kriski’s boys, who 
said his father and a brother had hauled the ties; that he 
and Pinneo then went to where the plaintiff was and talked 
with him, and that he, plaintiff, said they got the ties 
over at the bridge; that they then went to and talked with 
Peter Kriski about where he got the ties, and that he told 
two or three different stories about the matter. “TI think 
he said some one gave them to him the first time, and then 
he said he had bought them of the U. P. section foreman.” 

The defendant also called J. C. Cowdry, Esq., as witness, 
who testified that he was the justice of the peace of Platte 
county in May, 1887, before whom Peter and Paul Kriski 
were charged with stealing railroad ties, and were tried by 
a jury; that the entries of that trial were on pp. 8, 9, of 
his docket of that year, which he had with him, and by 
which proof was offered of the conviction of Peter Kriski 
of the offense charged, which, being objected to by plaint- 
iff’s counsel, was sustained by the court, and the offer of 
evidence overruled. , 

The giving of the paragraphs 9 and 10 of the court’s 
instructions to the jury is assigned as error: 

“9, The mere belief of Pinneo in the guilt of the plaint- 
iff will not of itself justify the prosecution complained of. 
He could not close his eyes to.facts within his knowledge 
which tended to prove plaintiff’s innocence. On the other 
hand, he was not required, at his peril, to accept as true 
the denial of defendant or other parties. If all the known 
facts in the case, including such denial, were sufficient to 
induce a reasonable ground of suspicion of’ plaintiff’s guilt, 
then you could not find that the prosecution was without 
probable cause. : 
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“10. Should you find that the witness Pinneo demanded 
$40, or any other sum of money, from the plaintiff, or his 
father, for which sum he agreed to not prosecute said wit- 
ness, or the plaintiff, such fact may be considered by you 
in determining whether or not said Pinneo acted mali- 
ciously; but such demand, if made, would be no evidence 
of want of probable cause, and should not be considered 
for that purpose.” 

The first three errors assigned are neither of them pre- 
sented in the brief of counsel, and it is not, therefore, 
deemed of importance to further consider them here. 

The cogent argument of the brief is directed to the as- 
sumption that the verdict was contrary to the instructions 
to the jury, and is not sustained by the evidence. This 
proposition is somewhat embarrassed by the unusual cir- 
cumstance that it is not directly presented in an assignment 
of error, but may be entitled to be considered under the 
fourth error, that the court erred in overruling the defend- 
ant’s motion for a new trial. Its application will be seen in 
the following instructions of the court: 

“4, If the preponderance is with the defendant, or if the 
testimony .is evenly balanced upon any one‘or more of the 
material questions in this case, you will have to find for 
the defendant, 

“5, The material allegations which are put in issue by 
the pleadings herein, and which the plaintiff is required to 
establish by a preponderance of testimony are: 

“ First—That the witness Pinneo, in instituting the pros- 
ecution complained of, was acting as the agent of the 
defendant and within the scope of his authority as such 
agent. 

“Second—That said Pinneo had no just or reasonable 
cause for such prosecution, or for believing the plaintiff 
guilty of the crime of larceny. 

“Third—That said Pinneo in the said prosecution acted 
maliciously ; that is, was actuated by motives of malice 
toward the plaintiff. 
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“6. That Pinnco was acting for the defendant in some 
capacity appears to be undisputed from the testimony ; 
hence, on that branch of the case you will confine your 
inquiry to the question whether or not he was acting 
within the scope or line of his employment or agency. If 
you find from the testimony that Mr. Pinneo was author- 
ized by the defendant company to institute the prosecution 
against the plaintiff for stealing its ties, then it would 
appear that he was acting within the scope of his authority. 

“7, Probable cause for criminal prosecution is defined to 
be a reasonable ground for suspicion supported by cireum- 
stances sufficiently strong in themselves to warrant a cau- 
tious man in the belief that the person accused is guilty 
of the offense charged. 

“8, If the plaintiff has satisfied you that the defendant’s 
agent had no such reasonable ground for suspicion of plaint- 
iff’s guilt, as explained in this charge, you will be justified 
in finding that no probable cause existed for the prosecu- 
tion complained of. The question of probable canse in 
this case does not, however, depend upon whether or not 
the plaintiff actually stole ties from the defendant ; neither 
does the question of probable cause depend upon the ques- 
tion of malice of defendant’s agent; but the question is: 
Were the facts and circumstances within the knowledge 
of such agent, and upon which he acted, sufficient in 
themselves to raise a reasonable ground of suspicion in 
the mind of an ordinarily cautious man, and did such 
agent believe plaintiff guilty of stealing said ties? If such 
reasonable ground of suspicion existed within the knowl- 
edge of defendant’s agent who instituted the prosecution, 
and if he actually believed plaintiff guilty, then he had 
probable cause therefor, and you should find for the defend- 
ant, even if you should find also that plaintiff did not in 
fact steal said ties. 

“9. The mere belief of Pinneo in the guilt of the plaint- 
iff will not of it-elf justify the prosecution complained of. 
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He could not close his eyes to facts within his knowledge 
which tended to prove plaintiff’s innocence. On the other 
hand, he was not required, at his peril, to accept as true 
the denial of defendant or other parties. If all the known 
facts in the case, including such denial, were sufficient to 
induce a reasonable ground of suspicion of plaintiff’s 
guilt, then you could not find that the prosecution was 
without probable cause.” 

Does the evidence, viewed in the light of these instruc- 
tions, sustain the verdict? If this can be so considered, the 
court was justified in overruling the motion for a new trial, 
but, if otherwise, it was the duty of the court to have set 
aside the verdict. 

Pinneo, as the agent of defendant, was acting in an 
useful and necessary capacity under the general instructions 
of the superintendent of the railroad company, and was 
located at a point nearly 100 miles distant from the 
plaintiff, who was an utter stranger to him. The witness 
McDuffy was a local section foreman of the company, near to 
the residence of the plaintiff and to the scene of the transac- 
tions testified to by all the witnesses. McDuffy informed 
McConniff, the superintendent and immediate superior 
of Pinneo, that railroad ties, the property of the defend- 
ant, had been recently stolen from the line of the road, and 
directed Pinneo to investigate the depredation, ascertain 
the guilty parties, and, if possible, bring them to justice, 
with such reparation to the company as his general instruc- 
tions implied. Under these orders lic proceeded to Platte 
county to the section of the road under McDuffy’s charge, 
and was informed by that official “that there had been 
a lot of rairoad ties stolen, and pointed out the direction 
and place to which the property had been taken, and that 
his son, John MeDuffy, had followed the property and 
the parties to the house ;” and was further informed by 
John McDuffy “that he and his father, while working on 
the section under their charge, saw somebody loading ties 
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down on the track; that his father directed him to follow 
them, and that he did follow the team up the road to the 
house in the grove, and discovered that Paul Kriski, the 
plaintiff, and Peter Kriski, his father, were there in posses- 
sion and were then unhitching the team from the wagon 
loaded with ties.” The agent testifies that he questioned 
these informants narrowly as to circumstances detailed in 
order that he should make no mistake as to his own action. 
He then, accompanied by the deputy sheriff, went to Kriski’s 
place, and, before coming to the house, saw the younger 
brother of the plaintiff herding cattle near the road, who 
told them, in answer to inquiries, “that his father and 
older brother had hauled some railroad ties,” and when 
asked where from, pointed to the direction whence the de- 
fendant’s ties had been taken. The plaintiff also said to 
the deputy sheriff that “they had got some ties and flood- 
wood at the bridge,” and when asked where from, pointed 
out the same direction that the younger brother had, and 
upon further inquiry told conflicting stories about the ties. 
The father, Peter Kriski, being asked where he got the ties, 
said that he got them on the railroad, and upon an offer to 
sell them to him at thirty cents each, refused to buy them 
at that price, but gave different accounts as to their pos- 
session. The last one was that he had bought them of the 
U. P. Company’s foreman. 

At the Kriski place there was found a large amount of 
said railroad ties of the kind and quality of those stolen 
from defendant according to the information received by 
the agent, and in possession of them the agent found the 
Kriskis, both father and son. Upon these apparent facts 
Peter Kriski and his son Paul were charged by the agent 
Pinneo with the larceny of the tics. The agent testified 
that they weve total strangers to him, and that he was free 
of any walice or ill-will in their prosecution. 

Tn rebuttal of the testimony of Schroeder for the plaint- 
iff, the agent testified that he had never spoken to that 
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witness, and had not told him anything about old man 
Kriski having gotten the ties of the U. P. Railroad Com- 
pany. This evidence is corroborated by Kriski, who stated 
that he talked with Schroeder only, and that Schroeder did 
not talk with Pinneo for him at the time stated by that 
witness, 

From the commencement of the prosecution forward, 
the testimony is conflicting. Pinneo heard statements 
from the elder Kriski, from the son-in-law, and probably 
others, in explanation of the possession of the property 
and casting doubt as to the accuracy of the information 
previously given as to the guilt of the parties. 

The court charged the jury in the 9th instruction that the 
agent “was not required, at his peril, to accept the denial of 
the defendant or other parties ; that if all the known facts 
in the case, including such denial, were sufficient to induce 
a. reasonable ground of suspicion of plaintiff’s guilt, it 
could not be found that the prosecution was without rea- 
sonable cause.”’ 

It is undoubtedly one of the most usual circumstances 
attending accusations of crime that the accused should 
deny their guilt and endeavor to explain away any suspi- 

_cious facts leading to their arrest. And notwithstanding 
the smal] confidence placed in such assertions, the absence 
of such denial or explanation is liable to be regarded as 
tending to a confession. Can it be said that the agent 
Pinneo, with a due regard to his duty to his employer, 
could have, after receiving the information from the 
McDuffys, seemingly confirmed by the possession of the 
property by the Kriskis, part of it upon the wagon as if 
lately hauled upon the premises, accepted, as conclusive and 
sufficient to turn him back from the pursuit of the prop- 
erty, the denial of these persons as to their guilt or their 
conflicting explanations of their possession of it? But we 
may not.be put to this inquiry, but rather rest upon the 
fact that the court in its charge held that no such duty was 
incumbent upon him. 
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The question then recurs whether the court was bound 
to enforce the law thus laid down, but this depends upon 
the conclusion of that court, and of this, as to the suffi- 
ciency of the facts communicated to the agent, and within 
his knowledge, to establish the existence, or the absence 
of probable cause for the arrest and prosecution of the 
plaintiff. 

The court in its seventh instruction correctly charged the 
jury that probable cause for criminal prosecution is a rea- 
sonable ground for suspicion supported by circumstances 
sufficiently strong in themselves to warrant a cautious man 
in the belief that the accused is guilty of the offense 
charged. 

From the information, circumstances and facts presented 
to the agent Pinneo by the McDuffys, and his own ocu- 
lar demonstration of the property in the possession of the 
Kriskis, can it be said that he was not warranted, as a 
cautious man, in the belief that larceny had been commit- 
ted, and that those in possession of the property, and not 
accounting for it, were the guilty parties? If this ques- 
tion be answered in the negative, the justification of the de- 
fendant is clear, because the agent, who alone could testify 
as to his belief, testified that he believed the plaintiff to be 
guilty, and the court instructed the jury, and we believe 
properly, that the agent was not bound to accept, at his 
peril, the denials of the accused, or of other parties, and 
such denials were the only circumstances in evidence which 
tended in any degree to disprove or contradict the strong 
presumption of guilt under the criminating circumstances 
of the case. 

The legal and logical reasons, therefore, seem to me to 
be unquestionable that a verdict for the plaintiff upon such 
grounds and evidence, and under such instructions as the 
jury were charged with, should have been set aside on mo- 
tion, and that the court erred in overruling the defendant’s 
motion fora new trial. Having reached this conclusion the 
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fifth and sixth assignments of the plaintiff in error will not 
be further considered in this opinion. The judgment of 
the district court is reversed and this cause is remanded for 
a new trial, 

REVERSED AND REMANDED. 


THE other judges concur. 


Henry M. Brown v. Samus. H. Rice Er at, 
[FILED SEPTEMBER 17, 1890.] 


1. Jurisdiction: Special APPEARANCE TO CHALLENGE. In an 
action under sections 51 and 77 of the Code of Civil Procedure 
where service was by publication, and the plaintiff’s affidavit 
omitted to state that the defendants, or some of them, resided 
out of the state, held, that it was competent for the defendant 
to appear specially in support of a motion challenging the juris- 
diction of the court, or to quash a juridical paper without fur- 
ther appearing as a defendant in the case. (Porter v. Chicago 
& N. W. RB. Co., 1 Neb., 14; Cleghorn v. Waterman, 16 Id., 226.) 


2. Final Order. A ruling of the court sustaining the defend- 
ant’s motion to quash the service against him by publication, 
without a judgment of record, is not such a final order deter- 
mining the plaintiff’s rights of action as will be reviewed on 
error. (Brown v. Edgerton, 14 Neb., 453.) 


Error to the district court for Madison county. Tried 
below before CRAWFoRD, J. 


William V. Allen, for plaintiff in error: 


All objections to jurisdiction must be made by the party 
in person and cannot be raised by couusel. (1 Bouvier, 
L. D., title “ Appearances;” 1 Chitty, Pleadings [10th Am. 
Ed.], 428; Know v. Summers, 3 Crauch (U.S8.], 496.) The 


tendency of this court’s holdings has been against special ap- 
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pearances, (Maxwell, Just. Pr., 90.) The motion sought to 
call into exercise the power of ‘the court to reconsider its 
judgment as to the service, and this made the appearance 
a general one. (Cropsey v. Wiggenhorn, 3 Neb., 108; 
Crowell v. Galloway, Id., 220; Porter v. R. Co., 1 Id., 14; 
Johnson v. Jones, 2 Id., 1386; Kane v. People, 4 Id., 512; 
Newlove v. Woodward, 9 Id., 504; White v. Merriam, 16 
Id., 96; Warren v. Dick, 17 Id., 246; Marsden v. Soper, 
11 O. St., 503.) The affidavit, while perhaps incomplete, 
isnot void. (fulton v. Levy, 21 Neb., 481; Britton v. Lar- 
son, 23 Id., 806.) 


Wigton & Whitham, contra: 


An appearance for the purpose of objecting to jurisdic- 
tion is nota general one. (Cleghorn v. Waterman, 16 Neb., 
226; Crowell v. Galloway, 3 Id., 220.) The affidavit is 
defective in not alleging that defendant is a non-resident. 
(Atkins v. Atkins, 9 Neb., 200; Julton v. Levy, 21 Id., 482; 
Britton v. Larson, 23 Id., 806.) 


Coss, Cu. J. 


The plaintiff in error exhibited his petition in the dis- 
trict court of said county against the defendants Rice and 
his wife, and Mary J. Brown, the petitioner’s wife, setting 
up that on September 30, 1875, he purchased the west 
half of the southeast quarter of section 30, township 22, 
range 4 west, in said county, for $400, the fee simple title 
to which, “to pacify his wife,” was conveyed to her, in 
irust, for his use and benefit; that on April 16, 1878, she 
mortgaged the Iand to defendant Rice to secure her note 
of that date to him for $79, due in sixty days, bearing 
twelve per cent interest; that on January 20, 1879, the 
mortgage was foreclosed against her in said court and the 
land sold to the mortgagee and judgment creditor, and 
sheriff’s deed made to him June 7, 1889, and that he had 
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since paid taxes thereon of $58.42. The plaintiff seeks 
to redeem the land of the mortgage, interest, and costs, 
and the subsequent taxes, and to quiet his title. 

Mesne process was not served on the parties, but on 
November 25, 1885, the plaintiff’s attorney filed his affi- 
davit for service by publication, stating “that service of 
the summons in this ease cannot be made within the state 
on the said defendants or either of them, and that this is 
one of the cases mentioned in section 77 of the Code of 
Civil Procedure.” Accordingly it was ordered “ that service 
upon the defendants be made by publication in the manner 
required by Jaw.” Notice to the defendants by publica- 
tion was given, dated November 27, 1885, and proof of 
publication in the Madison Chronicle, a weekly newspaper 
‘printed and published in said county, and of general 
circulation therein, for four consecutive weeks, was made 
March 9, 1886, and on the same day default was taken and 
entered in open court against the defendants. 

On March 25, and subsequently on November 28, 1887, 
the defendants being still in default, it was ordered that 
the petition be taken as confessed ; that the sale of the land 
to defendant Rice, and the sheriff’s deed to him, be set 
aside and canceled; that the petitioner’s title to the land 
be restored and quieted, and he be permitted to redeem 
the same from the foreclosure and sale, and for that pur- 
pose a referee was appointed to ascertain what mortgage 
and tax liens existed against the land, from which the 
plaintiff should be required to redeem, and the case was 
continued for further hearing on the referee’s report. 

On October 8, 1888, the defendant Rice appeared, by 
his attorneys, specially for the purposes of his motion only, 
and moved to quash the service by publication on him for 
the reasons: 

First—That the affidavit for service by publication is 
not sufficient in law to authorize such service, in that it 
fails to state that this defendant is, or was at the making 
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or filing of the affidavit, a non-resident of the state of 
Nebraska. : 

Second—That this defendant is, and ever since the com- 
mencement of this action, and the filing of the petition, 
has been, a resident of this state, and service of summons 
could at any time have been had upon him in this state, as 
shown by the affidavit of defendant in support of the mo- 
tion, and which motion upon hearing was sustained by the 
court, and to which the plaintiff excepted. 

On October 11, 1888, the plaintiff filed a motion for a 
new trial: 

First—Because the decision is contrary to law. 

Second—Because of error of law occurring at the trial. 

Third—Because the conrt erred in sustaining the special 
appearance, and in setting aside the judgment, entered in 
this case. 

Fourth—Because the question raised by the special ap- 
pearance adheres and passed into the judgment, and the 
defendant’s remedy was a motion or petition: for a new 
trial. 

This motion for a new trial was overruled, to which the 
plaintiff excepted. , 

The plaintiff in error assigns in his petition as causes 
for review: 

First—That the court erred in sustaining the special — 
appearance of defendant Rice, and in setting aside the serv- 
ice and judgments made and entered in the cause. 

Second—That the court erred in making a final order 
setting aside, for want of jurisdiction, the judgment, entered 
in the cause. 

The first question presented on the record, is that of the 
sufficiency of service on the defendant Rice .by publica- 
tion of notice. The action was brought under the first 
clause of section 51 of the Code, “for the recovery of real 
property, or of an estate, or interest therein.” Constructive 
service is provided for by publication in actions brought 
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under section 51, by the first clause of section 77, “where 
any or all of the defendants reside out of the state.” 

The affidavit required to be made under section 78, be- 
fore service can be had by publication, stating that service of 
asummons cannot be made within this state on the defend- 
ants, and that they, or some of them, reside out of this 
state, omitted the last material fact, and its sufficiency was 
traversed by the defendant Rice, without denial by the 
plaintiff. On the special appearance and motion of the 
defendant, for that purpose only, the service by publication 
was set aside. That it was competent for the defendant to 
appear specially at any stage of the proceedings, in open 
court, in support of a motion which directly challenged the 
jurisdiction of the court, or quashed a juridical paper, with- 
out making any further appearance as a defendant, is not 
doubted. It was so held in the case of Porter v. Chicago 
& Northwestern Railroad, 1 Neb., 14, and in Cleghorn vt. 
Waterman, 16 Neb., 226, which have not been overruled or 
modified, and which are adhered to. 

The second error assigned, that the court erred in mak- 
ing a final order setting aside the judgment, for the want 
of jurisdiction, does not appear, in fact, in the record. No 
judgment in form, or final order, is to be found in the 

record before us affecting the plaintiff’s rights or determin- 
ing the action in the court below, not even a judgment for 
the defendant’s costs which may be supposed to have fol- 
lowed the motions to quash the service, and for a new 
trial. (See Brown v. Edgerton, 14 Neb., 454.) Both the 
plaintiff and his petition, so far as the record shows, are 
vecti in curia, where the case may be still pending. 

There seems to be nothing in second error to be reviewed, 
reversed, or affirmed, and the petition in error will be 


DISMISSED. 


THE other judges concur, 
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Uniox P. R. Co. v. Ira D. Marston. 
[FILED SEPTEMBER 17, 1890.) 


1. Common Carriers: InJuRIES To Goons: VERBAL AGREE- 
MENT: BILL oF LANDING: VARIANCE. M. applied to an agent 
of the Rock Island & Peoria R. Co., at one of its stations in 
the state of Illinois, to ship certain office furniture, including a 
stove, to Kearney on the line of defendant’s road in this state. 
The agent informed M. that the custom was for shippers to re- 
lease stoves, but advised him not to do it for reasons given, but 
to pay the additional expense of sending it at carrier’s risk. To 
this M. assented, and offered to pay the freight to said agent, 
who informed him that he could as well pay it at the end of the 
route. The agent placed the goods into a car of a freight train 
which proceeded ou its way. Four or five hours afterwards the 
agent handed him a paper, saying that it was a receipt for the 
goods shipped. This paper M. put in his pocket without exam- 
ining it, and which proved to be a bill of lading of the yoods, 
containing, inter alia, the condition, “stoves at owner’s risk of 
breakage.’? The goods were received at C. B. from the R. I. R. 
Co., by defendant and carried to K. Upon arrival the stove was 
found to have heen brokenen route. Inan action by M against 
the U. P. Railway Company for damages for injury to stove, 
held, that, as between M. and the R. I. & P. R. Co., the stove 
was carried at carrier's risk. 


2. Certain instructions given as requested. and others modified 
“ and given as modified, set out with such modifications in the 
opinion, held, rightly given, and rightly given as modified. 


3. Trial: View: THs Evipence held to sustain the verdict, espe- 
cially in view of the fact that upon the trial the jury were 
ordered and permitted by the court, at the request of the de- 
fendant, to go ont in charge of a bailiff and examine the stove 
in its broken and damaged condition. 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


J. M. Thurston, W. R. Kelley, and J. 8. Shropshire, for 


plaintiff in error: 


Defendant in error, having accepted the shipping receipt 
16 
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and bronght suit upon it, was bound by its terms. (Whit- 
worth v. R. Co., 87 N. Y., 413; Carsure v. Harris, 4 G. 
Greene [Ja.], 516; Hutchinson, Carriers, secs. 240, 241, 
243, 248, 265.) As the testimony shows that the loss did 
not occur on defendant in error’s line, it is not liable. (Jen- 
neson v. £. Co.,5 Pa. L. J. Rep., 409; Morse v. Brainerd, 
41 Vt., 550; Burroughs v. R. Co., 100 Mass., 26.) De- 
fendant in error, as a connecting line, had a right to rely 
upon the bill of lading exempting the carrier from liabil- 
ity. (St. Louis Ins. Co. v. R. Co., 3 Am. & Eng. R. R. 
Cases, 271; Kiff v. R. Co., 18 Id., 618; Hot Springs R. 
Co. v. Trippe, Id., 562 [42 Ark., 465]; L., ete, RB. Co. v. 
Corcoran, Id., 602 [40 Ark., 375].) Reduced cost of 
transportation is a good consideration for a clause in a bill 
of lading, limiting liability. (Sprague v. R. Co., 23 Am. 
& Eng. R. R. Cases, 685; Grogan v. Exp. Co., 30 Id., 9.) 


Ira D. Marston, contra: 


A bill of lading given subsequently to a verbal agree- 
ment with less stringent terms, does not bind the shipper 
unless known to and approved by him. (2 Rorer, Rail- 
roads, p. 1820; Bostwick v. R. Co., 45 N. Y., 712; Comp. 
Stats., 1887, p. 558, sec. 5; Const., art. 11, sec. 4.) The 
legislature carrying out the constitutional provision cited, 
has provided for just such cases as the one at bar. (Comp. 
Stats., ch. 16, sec. 111; A. & N. BR. Co. v. Washburn, 5 
Neb., 120-1.) 


Coss, Cu. J. 


The plaintiff below alleged that the defendant is a rail- 
way corporation under the laws of the United States, doing 
Ousiness in this state as a common carrier of freight and 
passengers ; that on December 30, 1885, by itself and its 
duly authorized agent, it received at Cambridge, Illinois, for 
transportation to Kearney, Nebraska, one hard coal base 
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burner stove of the value of $40, and thereby agreed, in 
consideration of $1.52 per hundred weight, to safely trans- 
port and deliver the same to the plaintiff at Kearney. 
That no part of said agreement was in writing, but that 
the defendant, by its said agent, delivered to the plaintiff a 
certain receipt or bill of lading, a true copy of which is 
attached hereto, but that its conditious were not brought to 
the plaintiff’s notice or accepted by him; on the contrary, 
it was expressly agreed that said goods should be shipped 
at the carrier’s risk, and the rate of freight demanded for 
transportation at carriev’s risk was paid to the ageut, 

It is alleged that the weight of the stove was 340 pounds ; 
that he paid the defendant for trausportation to Kearney, 
one and fifty-two hundredths dollars per 100 pounds; that 
the defendant did not safely transport the stove, but negli- 
gently and carelessly brcke and destroyed the same while 
in its possession as such common carrier, aud has not de- 
livered it as it was bound to do, to the damage of the plaint- 
iff of $10, with interest from January 12, 1886, and asks 
judgment therefor, and costs of suit. 

Exutstr D, 
“Rock Isuanp & Peorra RarLway Company, 
“CAMBRIDGE, ILL., Jany. 1, 1886. 

“ Received of Ira. D. Marston, by the Rock Island & 
Peoria Railway Co., the following property in apparent 
good order (except as noted), marked and consigned as in 
the margin, which they agree to deliver, with as reasonable 
dispatch as their genera! business will permit, subject to 
the conditions mentioned below, in like good order (the 
dangers incident to railroad transportation, loss or damage 
by fire while at depots or stations, loss or damage of com- 
bustible articles by fire while in transit, and unavoidable 
accidents excepted) at Rock Island station, upon the pay- 
ment of charges. The company further agrecs to forward 
the property to the place of destination, as per margin, but 
are not to be held liable on account thereof after the same 
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shall be delivered as above. The company, lowever, 
guarantee the through rate of freight, as designated below. 

“ConpiTioxs: The company do not agree to carry the 
property by any particular train, nor in time for any par- 
ticnlar ma:ket. Oils and all other liquids at owner’s risk. 
Liquids in glass or earthen, drugs and medicines in boxes, 
glass and glassware in boxes, looking glasses, marbles, 
stoves, stove plates, and light castings, earthen or queens- 
ware, at ownet’s risk of breakage. 

“Agricultural implements, cabinetware and furniture 
not boxed, and carriages at owner’s risk of breakage or 
damage by chafing. Oysters, poultry, dressed hogs, fresh 
meat, and provisions of all kinds, trees, shrubbery, fruits, 
and all perishable property at owner’s risk of frost and 
decay. 

“Ttis a part of this agreement that all other carriers trans- 
porting the property herein receipted for, as a part of the 
through line, shall be entitled to the benefit of all the ex- 
ceptions and conditions above mentioned; and if carried 
by water, he is entitled to the further benefit of exception 
from loss or damage arising from collision, and all other 
damages incident to lake and water navigation. All freight 
not taken away on arrival will be stored free for twenty- 
four hours, after which regular storage rates will be 
charged. 

‘MARKS AND ConsIGNEES: Ira D. Marston, Kearney, 
Neb. 

“Agents will sign this form of shipping receipt, and no 
other, unless authority is given by the general freight 
agent. Agents will be particular to number both receipt 
and shipping bill, which must be alike. 

“Rate: 152 per cent from Cambridge, Hl., to Kearney, 
Neb. 

“ ARTICLES: 5 bx. books; one desk, boxed; 1 blank 
case bks; 1 office chair, 1 stove; 1940 weight (subject to 
correction). G. A. Cooper, Agent. 
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“SraTE OF ILLINOIS, 
Henry County. 


“On this twelfth day of August, 1886, personally ap- 
peared before me, G. A. Cooper, the signer of a copy of 
the bill of lading on the reverse side hereof, and, being duly 
sworn, says that the said copy is a true copy of the origi- 
nal bill of lading as shown by the books of the Rock Island 
& Peoria Railroad Co. at their station. 

“Cambridge, I1]., August 13, 1886. 

“G, A. CooPpER. 


“Subscribed and sworn to before me, this 13th day of 
August, 1886. W. H. Sueparp, 
; “ Notary Public.” 


The defendant answered that it is a railway corporation 
organized under the laws of the United States and that it 
has a defense to this action arising under said laws. De- 
nying generally the allegations of the plaintiff, it says 
“that the plaintiff entered into a contract with the Rock 
Island & Peoria Railway Company, for a certain price, 
whereby the said company agreed to transport the said 
stove; that neither the said railway company nor the Rock 
Island & Pacific Railroad Company, or either of them, 
were the agents of defendant at Cambridge, Illinois, or 
that they acted as its agents in receiving and delivering the 
said stove; that the defendant herein has no line of road 
in the state of Ilinois, and did not receive the stove, as 
alleged, from the plaintiff at Cambridge, and made no con- 
tract or agreement of any kind in respect. to transporting 
and delivering said stove. It has no knowledge other than 
that derived from the plaintiff’s petition that the ‘ Exhibit 
D’ attached thereto is a true and accurate copy of the bill 
of lading or agreement between the plaintiff and the Rock — 
Island & Peoria Railway Company, and therefore denies 
the same. 

“ Defendant says that the said stove was not injured, 


bo 


46 NEBRASKA REPORTS. [ VoL. 30 


U. P. R. Co. vy. Marston. 


broken, or destroyed on its line of road, and was not dam- 
aged in any way while the same was in its possession.” 

The plaintiff replied denying each and every allegation 
in the answer contained. 

There was a trial to a jury, with findings for the plaint- 
iff and damages assessed at $40. 

At the request of the defendant the jury returned special 
findings as follows: “That the stove was broken between 
Cambridge and Kearney on the Union Pacific railroad, in 
the defendant’s possession, by reason of the negligence of 
the defendant.” 

The defendant’s motion for a new trial being overruled, 
judgment was entered upon the verdict, to which the de- 
fendant excepted on the record and brings it to this court 
on the assignments of error as follows: 

“1, That the verdict is contrary to law and is not sus- 
tained by the evidence. 

“2, That it is excessive, appearing to have been rendered 
under the influence of’ passion and prejudice. . 

“3. For ervors of law occurring at the trial and duly 
excepted to by the defendant. 

“4, In modifying instructions Nos, 1, 2,3, and 4, offered 
by defendant, and which should have been given without 
modification. 

“5, In refusing instructions Nos. 6 and 7 asked by de- 
fendant. 

“6. In giving plaintiff’s instructions Nos. 3 and 5. 

“7, Because each of the special findings of the jury is 
not supported by sufficient evidence, and. is contrary 
thereto. 

“8, Because the plaintiff was permitted to amend his 
petition by striking out the words ‘as per usual bill of 
lading.’ 2 

9, In overruling the defendant’s motion for a new trial.” 

It is clearly established by the pleadings and evidence 
that the defendant in error, being about to remove from 


é 
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Cambridge, in the state of Illinois, to the city of Kearney, 
in this state, went to the office of the Rock Island & 
Peoria Railroad Company, at Cambridge, taking with him 
certain office furniture, including a hard coal base burner 
stove, and procured the same to be shipped over the said 
railroad and its connections to Kearney; that the station 
agent, in charge.of said station, through and by whom said 
goods were received and shipped, then and there, and as a 
part of the res gestce, informed the defendant in error that 
the custom was for shippers to release stoves when they 
shipped them, but advised him not to do it, as his goods 
were going a long distance, he had better pay the additional 
expense of sending it at carrier’s risk ; whereupon defend- 
ant in error replied that that was just what he proposed to 
do, ete., and asked the agent what wouid be the extra 
charge on the stove at carrier’s risk; the agent figured it 
up and replied, “seventy-five cents;” defendant in error 
replied “Very well, I shall pay you ;” the agent said ‘‘ No, 
you can pay at the end of the line,” and also explained to 
defendant in error the arrangement of paying the freight 
on the goods over the roads over which it should go; that 
at or about the time this conversation occurred the stove 
had been received by the said agent and pronounced to be 
in perfect condition for shipment; and very shortly after- 
wards the car in which the goods, including the stove, were 
placed proceeded on its way as a part of the west bound 
freight train. Some five or six hours afterwards, as de- 
fendant in error was taking the passenger train, for Kear- 
ney, the said agent came out of the station house and 
handed him a paper saying, “ Here, Marston, here is your 
receipt for your goods.” ‘This paper Marston put into his 
pocket and never looked at it until some time after his ar- 
rival at Kearney, when he received notice that the stove 
had arrived there in a broken condition. 

It appears that the paper handed to Marston by said 
station agent was a receipt for the goods shipped by Mars- 
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ton including “1 stove, 1940,” and contained the follow- 
ing, amongst other conditions: “ Liquids in glass, * * 
stoves, * * * at owner’s risk of breakage.” The ques- 
tion here arises, and it is the leading one in the case, Was 
the shipper, the defendant in error, under the facts and cir- 
cumstances above stated, bound by the above condition of 
the recefpt or bill of lading as it is usually called? To this 
defendant in error cites section 5 of chapter 72, Compiled 
Statutes. I here copy the section : “No uotice, either ex- 
press or implied, shall be held to limit the liabilities of 
any railroad company as common carriers unless they shall 
make it appear that such limitation was actually brought 
to the knowledge of the opposite party and assented to by 
him, or them, in express terms before such limitation shall 
take effect.” He also cites 2 Rorer on Railroads, 1320, and 
Bostwick v. B. & O. R. Co., 45 N. ¥.,712. Upon a c nsid- 
eration of these authorities it seems very clear to me that, as 
between Marston and the Rock Island & Peoria R. Co., 
the stove was carried at the carrier’s risk. But whether 
the contract of shipment between said railroad company 
and the shipper was binding upon the defendant, as the 
owner of the connecting line of railroad that received the 
stove at Council Bluffs, and carried it from thence to 
Kearney, I do not deem it necessary to decide in the case 
under consideration. 

This brings me to the consideration of ie instructions. 
Those given at the request of the plaintiff, defendant in 
error, are as follows: 

“3. That if you believe from the evidence that the 
stove in question was damaged, and that such damage oc- 
curred on the line of the defendant and through the negli- 
gence or carelessness of its agents or employes, and while 
the goods were in defendant’s possession, you will find for 
the plaintiff, and assess his damages at such sum as the evi- 
dence shows him entitled to, not, however, exceeding forty 
dollars, 
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“5, That when it is proven that the goods in question 
were in the possession of the defendant and were damayed 
at some place on the route, then the burden of proof is 
upon the defendant to show that the damage occurred on 
some other than its line, and unless you believe from the 
evidence that the goods, if damaged, were damaged on some 
other line than that of the defendant, you will find for the 
plaintiff.” 

The defendant, plaintiff in error, then asked seven in- 
structions. The fifth was given as asked, as follows: 

“Tf you shall find that the rate as fixed in the shipping 
receipt, and as paid by the plaintiff, for the transportation 
of this stove, was what is designated as ‘owner’s risk’ rate, 
and that this defendant received the stove from the con- 
necting line with that understanding, and carried it at that 
rate, then the plaintiff cannot recover, unless you shall find 
that the stove was broken through the negligence of the 
defendant on its line of road.” 

The instruction numbered 1, asked by the defendant, was 
as follows: 

“The jury are instructed that if you find that the agent 
at_ Cambridge, Illinois, issued and delivered to the plaintiff 
a bill of lading or shipping receipt for the goods in con- 
troversy, and that he accepted the same without any objec- 
tion, that, so far as this defendant is concerned, it became 
and was the only contract of shipment, and by the accept- 
ance thereof the plaintiff became bound by the terms and 
conditions therein contained. (Modified thus:) Except so far 
as such conditions by their terms may have undertaken to 
release the railroad from the consequences of negligence 
and carelessness. Any arrangement or agreement entered 
into by the plaintiff and said agent before the delivery of 
said bill of lading to said plaintiff cannot be binding upon 
this defendant, so far as such agreement contradicted the 
terms of, or was at variance with, said bill of lading or 
shipping receipt. (Modified thus:) If the agent at Cam- 
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bridge called the attention of the plaintiff to the conditions 
of the receipt, or otherwise notified the plaintiff that the 
paper he gave him contained the contract of shipment. 

“TY. The jury are instructed that the mere fact that the 
plaintiff's stove was delivered in a broken condition does 
not establish the plaintiff’s right to recover from the de- 
fendant, but in order to entitle the plaintiff to recover, it 
must appear that the stove was broken and damaged while 
in the hands of the defendant, and by its negligence, so 
that, 1nless you shall find that the stove was broken on the 
defendant’s line of road and through its negligence, your 
verdict must be for the defendant. (Modified thus:) If 
the stove was damaged because of the negligence or care- 
lessness of the carrier when it arrived at Kearney, the bur- 
den of proof is upon the defendant to show that the dam- 
age did not occur upon its line. : 

“YII. You are instructed that where a carrier receives 
and carries goods at a reduced rate, it is a sufficient consid- 
eration for limiting its liability, so that if you shall find 
that the rate paid by the plaintiff for the shipment of the 
stove was a reduced rate made for the purpose of limiting 
the liability of the carrier for damage for breakage, then 
the plaintiff, under the terms of his shipping receipt, cannot 
recover, unless you shall further find that the stove was 
broken while in the possession of this defendant, and that 
it was so broken by means of some actual negligence of 
this defendant. To hold the defendant guilty of negli- 
gence it must appear to your satisfaction that it failed to 
exercise ordinary care in the handling of the stove. (Mod- 
ified thus:) Yet if the stove was broken when it reached 
Kearney because of the negligence and carelessness of the 
carrier, the burden of proof is upon the defendant to show 
that the damage occurred on another line than defendant’s. 

“TV. You are instructed that if you shall find that the 
plaintiff’s stove was received from the connecting line by 
the defendant at Counci] Bluffs in the broken condition in 
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which it was when delivered at destination, then for any 
damage resulting to the plaintiff by reason of the breaking 
of said stove, this defendant would not be liable. (Modi- 
fied thus:) If, however, the.stove was damaged when it 
arrived at Kearney because of the negligence and careless- 
ness of the carrier, then the burden of proof is upon the 
defendant to show that the damage did not occur upon its 
line.” 

It does not appear from the record whether the sixth and 
seventh instructions askel were given or not, and no ex- 
ception being noted thereon, they will not be considered. 

At the request of the defendant, plaintiff in error, the 
court submitted to the jury the following questions for 
special findings of fact : 

“1, On what part of the route between Cambridge and 
Kearney was the stove broken? 

“2. Was the stove broken in any manner while in this 
defendant’s possession ? 

“3. Was the stove broken -by reason of any negligence 
of the defendant?” 

With a general verdict for the plaintiff and assessing his 
damages at $40, the jury returned special findings as fol- 
lows: 

“J, On what part of the route between Cambridge and 
Kearney was the stove broken? Answer. Broken on the 
U.P. R. RB. 

“2, Was the stove broken in any manner. while in this 
defendant’s possession? Answer. Yes. 

‘3, Was the stove broken by reason of any negligence 
of the defendant? Answer. Yes.” 

Tt appears from the bill of exceptions that the stove, al- 
thougl one that had been used two winters, was, at the 
time it was shipped at Cambridge, Illinois, in good condi- 
tion ; that there was evidence tending to prove that at the 
time it arrived at Conncil Bluffs, the end of the Chicago, 
Rock Island & Pacific R. R. line, it was broken or 
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cracked at the base, and in this condition received by the 
defendant, and that when it arrived at Kearney, the place 
of destination, it was also broken at the top, was rusty, 
and covered with snow. It does not appear from the evi- 
dence, to which one of these breaks the damage to the stove, 
which destroyed its value, should have been attributed ; 
but this question is set at rest by the fact which appears of 
record, that upon the trial, at the request of the defendant 
and the ordev of the court, the jury, under the charge of a 
special bailiff, proceeded to the place where the stove was and 
viewed the same. The jury, after this view of the prop- 
erty, were, also at’ the request of the defendant, instructed 
to find, specially as we have seen, whether the stove was 
broken upon the line of the defendant while in its posses- 
sion and through the negligence of its servants. The 
breaking here spoken of was doubtless intended by the 
court and under-tood by the jury to be that which, under 
the evidence, caused the damage to the stove for which the 
suit was brought, and there is nothing in the case to show 
that any other breaking was considered by them in making. 
up the verdict. 

Under the instruction, number 5, given at the request of 
the defendant, independent of those given at the request of 
the plaintiff, ot the modifications of the others requested 
by the defendant and given as modified, I think the jury 
were justified in finding for the plaintiff, if such finding, 
as must be presumed, was confined to such damage to the 
stove as was caused after it was transferred to the defend- 
ant’s cars at Council Bluffs. ‘This, it is true, depends upon 
the correctness of the proposition contained in the fifth in- 
struction given at the request of the plaintiff: “That when 
it is proven that the goods in question were in the posses- 
sion of the defendant, and were damaged at some place on 
the ronte, then the burden of proof is upon the defendant 
to show that the damage occurred on some other than its 
line.” This is admitted to be the law at p. 10 of the brief 
of plaintiff in error. 
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The question of excessive damages is not discussed for 
the reasons: (1) That the evidence on that snbject is con- 
flieting ; the evidence of the plaintiff and one other witness 
sustaining the verdict as to the amount of damages, and 
that of some of the witnesses for defeudant fixing the 
damages at a much lower sum; and (2), for the reason that 
by procnring the court to order the jury to go out under 
the charge of a bailiff and examine the stove, the defend- 
ant introduced into the case an element of evidence which 
was not, and could not be, presented to this court by bill of 
exceptions, and without which any analysis of the testi- 
mony as to the extent of the damage to the property must 
be incomplete. 

The questions whether the defendant company was 
bound to carry the plaintiff’s goods under the terms of the 
oral contract made between plaintiff and the agent of the 
Rock Island & Peoria R. R. at Cambridge, or whether, 
having carried them in ignorance of such oral contract, it 
was not upon notice ther ane and that plaintiff claimed that 
the goods were shipped at carrier’s risk, entitled to charge 
its schedule rate for such carriage over its portion of the 
route, for goods of that class carried at carrier’s risk, do 
not arise in the case, and are uot considered. 

The judgment of the district court is 

AFFIRMED. 


THE other judges concur. 


W. H. Asupy ef AL. v. Davip GREENSLATE ET AL. 
[FILED SEPTEMBER 17, 1890.] 


Replevin: WIFE’s PROPERTY: INCUMBRANCE BY HUSBAND. In 
an action of replevin based on an agreemeut of the husband for the 
sale or incumbering of personal property, the testimony showed 
that the wife was the owner of the property and that the hus- 


254 NEBRASKA REPORTS. [ Vor. 30 


Ashby v. Greenslate. 


band had no authority to sell or incumber thesame. Held, That 
a verdict in favor of the wife for the value of the property was 
right and should be sustained. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


Griggs & Rinaker, for plaintiffs in error. 
L. M. Pemberton, contra, 


MaxwELL, J. 


This is an action of replevin brought by the plaintiffs 
against the defendants to recover the possession of the fol- 
lowing described property, to-wit: ‘Seventeen bedsteads, 
seventeen bed-springs, seventeen wool mattresses, two husk 
mattresses, seventeen washstands, twelve wooden chairs, 
and one Charter Oak range cooking stove with all its fur- 
niture, also one Mosler, Boliman & Co. fire proof safe.” 

The answer is a general denial. 

On the trial of the cause the jury returned a verdict as 
follows: 

“We, the jury duly impaneled and sworn in the above 
entitled case, find the right of property and the right of 
possession at the commencement of the action of a part of 
the said property, consisting of all but the safe, to be in the 
said defendants, and assess the value of the goods at $375, 
and assess defendant’s damages at $10, and we, the jury, 
further find the right of property and right of possession 
of the safe in the plaintiffs.” 

A motion for a new trial having been overruled, judg- 
ment was entered on the verdict. 

The plaintiffs’ right to recover is based on the following 
agreement: 

“This agreement, made this January 31st, 1882, between 
David Greenslate, of the first part, and W. H. Ashby and 
Samuel Wymore, of the second part, witnesseth: That for 


wo 
cr 
‘tort 
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the consideration of the covenants of the said Ashby and 
said Wymore, hereinafter contained, the said Greenslate 
sells and conveys to the said Ashby and said Wy more lots . 
11 and 12, in block 28, in the town of Wymore, Gage 
county, Nebraska; and he hereby assigus the lease of the 
said premises to S. W. Jacobs to the said Ashby and 
Wymore; and said Greenslate also sells to the said Ashby 
and Wymore all the parsonal property, goods, and chattels, 
furnitures and fixtures now in said hotel on said premises, 
except such as belong to S. W. Jacobs, and warrants the 
title to the same; and the said Ashby and Wymore agree, 
in consideration of the performing of the foregoing agree- 
ments on the part of said Greenslate, or to his order, at 
any time after April 10, 1882, to convey lots 4, 5, 6, 7, 8, 
and 9, in block 15, in Ashby’s addition to the town of 
Wymore, Gage county, Nebraska, and also to convey to 
said Greenslate, or order, on demand, the north one-halt 
of lot 5, in block 26, in Wymore’s addition to the town 
of Wymore, Gage county, Nebraska; and said Ashby 
and Wymore are to assume the payment of the claim of 
Jones & Magee against the conveyed premises for $235, 
and the suid Ashby and Wyuiore are to pay said Green- 
slate, on demand, at any time after ten days, $500; and said 
Greenslate covenants and agrees that there are no claims 
against said property except the lien of Jones & Magee 
aforesaid, and agrees that if there shall turn out to be any 
claims against said property not now mentioned, that said 
Ashby and Wymore shall pay the same out of the said 
$500 to secure themselves, and that shall be held to be the 
payment for that amount on said $500. 
“Witness, this 31st day of January, 1882. 

“Davip GnuEENSLATE, 

“W. H. AsHpy. 

“SamMUEL WYMORE. 

“Tn presence of 
“DanrEL MoGuire.” 
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The testimony shows beyond question that the property 
in controversy, although included in the above agreement, 
which was signed by David Greenslatc, the husband, was 
nevertheless the property of his wife, aud that he had no 
authority to sell or incumber the same. This being the 
state of the proof, no other verdict than one in favor of 
the wife could be sustained. 

It is unnecessary to examine at length the various errors 
assigned, ‘There is no material error in the record and the 
judgment is 

AFFIRMED. 


THE other judges concur. 


G. W. Curry v. H. C. METcatr, 


[FILED SEPTEMBER 17, 1890.] 


Review: EvipeNce. Where the only error assigned is that the 
verdict and judgment are against the weight of evidence, and 
the witnesses on eaeh side having equal means of knowledge 
testify to a contradictory state of facts, a new trial will not be 
granted, 


Error to the district court for Hamilton county, Tried 
below before NoRVAL, J. 


Agee & Stevenson, for plaintiff in error, 
Hainer & Kellogg, contra. 
MAXWELL, J. 


This action was brought by the plaintiff against the de- 
fendant in the district court of Hamilton county. The 
cause of action is stated in the amended petition as follows: 
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“The plaintiff complains of the defendant and for cause 
of actiun alleges, that on the 20th day of July, 1885, there 
was at the village of Hanipton, Hamilton county, Ne- 
braska, an association of persons formed for the purpose of 
carrying on, and engaging in the busiuess of operating a 
steam flouring mill at said village, in said state, under the 
firm name of Metcalf & Grafe, and not incorporated; that 
while said association was so engaged in carrying on busi-- 
ness under said firm name of Metcalf & Grafe, the said 
plaintiff, at the instance and request of said firm of Met- 
calf & Grafe, sold and delivered to said Metcalf & Grafe 
637 bushels of wheat at the agreed price of sixty-eight cents 
per bushel, and for which the said Metcalf & Grate prom- 
ised to pay the plaintiff the sum of $437.16 on the 20th day 
of August, 1885. Said plaintiff says that Metcalf & Grafe 
never paid the said sum of money, nor any part thereof. 
The plaintiff further alleges, that after said sum of money 
became due and payable and while the same was due and 
payable, to-wit, on or about the — day of , 1886, the 
said firm of Metcalf & Grafe was indebted to divers other 
persons in various sums of money, the amounts of which 
are to the plaintiff unknown; that on or about the — day 
of , 1886, and while said firm of Metcalf & Grafe - 
was so indebted to the plaintiff and, to various other per- 
sons, the said firm of Metcalf & Grafe sold and delivered 
all their interest in the said flouring mill, including all the 
stock on hand, goods, chattels, merchandise, notes, accounts, 
rights, and credits of every nature belonging to said Met- 
calf & Grafe, of great value, to-wit, of the value of more 
than $2,000, to the defendant, Horace C. Metcalf, who: 
then and there took possession of the same, and every part 
thereof, and converted the same to his own use and bene- 
fit, And said plaintiff says that in consideration of the 
sale and delivery of said goods, chattels, wares, and mer- 
chandise, stock on hand, notes, accounts, rights, and cred- 
its as aforesaid, the said defendant promised, undertook, 

17 
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and agreed to pay all the then outstanding indebtedness of 
said firm of Metcalf & Grafe, including the amount so, as 
aforesaid, due the plaintiff; but plaintiff says said defeud- - 
ant, notwithstanding the promises, failed and refuses to pay 
the amount so as aforesaid due the plaintiff, and has con- 
verted all of said property, rights, and credits to his own 
use without paying the consideration therefor as he had 
agreed to do, and that there is now due the plaintiff from 
said defendant the sum of $4383.16, with interest thereon 
from the 20th day of August, 1885.” 

There is a general denial and a number of defenses set 
forth in the answer which need not be noticed. On the 
trial of the cause the court found the issues in favor of the 
defendant and dismissed the action, The sole ground of 
error in this court is that the finding and judgment are 
against the weight of evidence. 

The testimony shows that in the year 1884 H. C. Met- 
calf sold to A. J. Metcalf, E. F. Grafe, Samuel Grafe, 
and David Grafe a grist mill for the sum of $6,000, which 
nill was to be removed to Hampton, in Hamilton county, 
and there erected and put in running order; that H. C. 
Metcalf was to and did furnish a large amount of money 
which was expended on the mill. Ou the 5th of Febru- 
ary, 1886, the amount owing H.C. Metcalf by A. J. Metcalf 
and the Grafes for the original price of the mill and 
money furnished by him and interest thereon was about 
$31,000, and the proof shows that the mill property at 
that time was worth only about $20,000. 

On the 5th day of February, 1886, A. J. Metcalf and 
the Grafes sold their interest in the mill to H. C. Metcalf 
and he assumed certain specified debts owing by the mill to 
various customers thereof, but he denies that he assumed 
the debt due to the plaintiff in this case, and in this he is cor- 
roborated by two witnesses who.were present when the con- 
tract was made. 

The plaintiff’s claim is supported by the testimony of 
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two witnesses, who testify in a general manner that H. C. 

_ Metcalf did assume the plaintiff’s debt. Their testimony, 

however, is exceedingly vague and indefinite and does not 
seem to be of equal weight with that of the defendant. 

The judgment, therefore, is not against the weight of 


evidence and is 
AFFIRMED. 


Coss, Cu., J., concurs. 


Norvat, J., did not sit. 


W. H. Ricxarps v. Simon HENE. 
(Fitep SEPTEMBER 17, 1890. ] 


1, Partnership. In an actionon an account for goods sold and 
delivered to R. & Co., one W. H. R., before the delivery of part 
of the goods, purchased the interest of R. in the firm business and 
assumed his shareof the debts, As testified to by one of the wit- 
nesses, ‘‘ he stepped into the shoes” of R. Held, That the testi- 
mony shows that W. H. R., asa member of the new firm, as- 
sumed the debts of R. in the firm of R. & Co. 


2. Variance. That there was no material variance therein as be- 
tween the case brought in the justice court and that tried in the 
* district court. ; 


3. The evidence held to sustain the verdict. 


Error to the district court for Lancaster county, Tried 
below before Frevp, J. 


Pound & Burr, for plaintiffs in error, 


Cornish & Tibbetts, contra, cited: Humphries v. Spaf- 
Jord, 14 Neb., 488; Homan v. Steele, 18 Id., 652; Me- 
Keighan v. Hopkins, 19 Id., 33; Carmichaed v. Dolan, 25 
Td., 3385; Code, secs. 144, 145. 
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MAXWELL, J. 


This action was brought by Hene against Rickards & 
Co. to recover for goods sold and delivered. 

The bill of particulars is as follows: 

“Simon HENE 
V. 

Rickarps & Co., a parinership doing 

business under firm name in Lan- 

caster county, Neb.; Wiii1am H. 

Ricgkarps and l. C. Rrcxarps. 


“The plaintiff for cause of action states that plaintiff 
sold and delivered to defendant «at defendant’s request 
goods and merchandise in description, amount, and value 
as follows, to-wit: 


April 28, 1887, cigars.....-cccccsssssssscessscneseeee $165 00 
June 14, 1887, cigars........ taeeceaiee coeceneede wees 80 00 
$195 00 


which defendants agreed to pay ; that said account has not 
been paid, nor any part thereof, and there is now due and 
payable from defendants to plaintiff upon said account the 
sum of $195 and interest thereon from the 28th day of 
June, 1887, for which amount plaintiff asks judgment, 
together with costs of action.” 


On the trial before the justice judgment was rendered 
against L. C. Rickards and F. W. Kenzie for the sum of 
$195 and costs, and the action was dismissed as to W. H. 
Rickards. The cause was then taken to the district court, 
where the following amended petition was filed: 


“The plaintiff for cause of action states that Wm. H. 
Rickards and F. W. Kenzie were copartners, doing busi- 
ness in Lancaster county, state of Nebraska, under firm 
name and style of Rickards & Co., and that said copart- 
nership was so formed on or about the Ist day of July, | 
1887 ; that prior to said time, to-wit, July 1, 1887, the said 
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firm was composed of defendants Li. C. Rickards and F. 
W. Kenzie; that on or about the dates hereafter men- 
tioned the plaintiff in this action sold and delivered to 
Rickards & Co. goods and merchandise as follows, to-wit : 


April, 28, VEST, Clgats: ks conc ee otaweda delete cuieaainn $165 00 
June 14, 1887, cigars ......ccceeceees senisdateessens 30 00 
$195 00 


“For which said defendants agreed to pay; the said 
goods were worth the sum of $195; that thereafter the de- 
fendants F. W. Kenzie and W. H. Rickards succeeded to 
the business of L. C. Rickards and W. H. Rickards, and 
F. W. Kenzie assumed and agreed to pay said account for 
a valuable consideration to them in hand paid. That 
plaintiff agreed to take said defgndants for said account; 
that said account has not been paid, nor any part thereof, 
and there is now due and payable from said defendants to 
plaintiff upon said account the sum of $195 and interest 
thereon from July 1, 1887, for which amount plaintiff 
asks judgment, with costs of action.” 


Issues joined thereon and on the trial of the cause judg- 
ment was rendered in favor of Hene against W. H. Rick- 
ards and F, W. Kenzie for the sum of $195, and in favor 
of L. C. Rickards. 

The plaintiff in error now insists, first, that the action 
brought in the district court was not the same as that 
brought before the justice. 

There is testimony tending to show that L. C. Rickards 
and F. W. Kenzie were in partnership in business in a 
restaurant in Lincoln; that about July 1, 1887, W. H. 
Rickards purchased the interest of L. C. Rickards in the 
business, and assumed the liabilities of L. C. Rickards in 
said firm and received the credits due L. C. Rickards, a 
member of said firm. In the language of one of the wit- 
nesses, W. H. Rickards “stepped into the shoes” of L. C. 
Rickards in the firm business. 
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It is clearly shown that a part of the purchase price of 
the business was the assumption by W. H. R., as a member 
of the new firm, of the debts of L. C. Rickards, It is also 
shown that a part of the goods purchased from the defend- 
ant in error were not delivered until after plaintiff in error 
became a member of the firm. 

There is no such variance between the case as brought 
before the justice and that brought in the district court as 
to defeat the plaintiff’s right to recover. While the goods 
were not sold directly to the plaintiff in error, yet he as- 
sumed the payment of the same asa member of the new 
firm. The plaintiff in error assumed these debts as a part 
consideration for the restaurant and its business. He has 
not paid the debt and therefore is liable thereon. 

Second—The evidence fully sustains the judgment of 
the district court, and there is no material error in the 
record. 

The judgment of the district court is 


AFFIRMED, 


THE other judges concur. 


Prentiss D. CHENEY V. WILLIAM WAGNER. 
{FILED SEPTEMBER 17, 1890.] 


1. Error Proceedings: Motion ror New TRIAL: THe Fair- 
URE TO FILE a motion for a new trial in the court below, while 
it will prevent a review of the errors occurring at the trial, is 
no cause for striking the petition in error and transcript from 


the files. 
2. : No EXcEPTION is necessary to a final judgment. 


3. 


: PETITION IN ERROR AND TRANSCRIPT filed within one 
year from the date of the trial will be retained as an error case. 
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Moriroy to strike transcript and petition in error from 
files. 


S. P. Davidson, for the motion. 
Charles EB. Magoon, contra, 


MAXWELL, J. 


This is a motion to strike the petition in error and tran- 
script from the files: first, because no motion for a new 
trial was filed in the court below; second, no exceptions 
taken to the final judgment, and, third, because the tran- 
script was not filed “within the time allowed by law for 
taking and dockcting appeals.” 

The failure to file a motion for a new trial, while it will 
preventan examination of the proceedings occurring on the 
trial, is no ground for dismissing a case filed in this court, 
as the errors complained of may be apparent from the 
pleadings and judgment. Neither is the second ground of 
the motion well taken. No exception is necessary to a final 
judgment. (Morrow v. Sullender, 4 Neb., 375; Black v. 
Winterstein, 6 Id., 224; Parrat v. Neligh, 7 Id., 459; 
Jones v. Null, 9 Id., 256; Welton v. Beltezore, 17 Id., 
401.) 

The third objection is unavailing. Final judgment was 
rendered on the 24th of December, 1887, and the tran- 
script and petition in error filed in this court December 13, 
1888, being within one year from the rendition of the 
judgment. Asan error case it was filed in time. The 
motion is 

OVERRULED, 


THE other judges concur. 
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JosEPH Watson v. ORANGE A. Roope. 
‘ [FILED SEPTEMBER 17, 1890.] 


1. Warranty: PLeApING: PrEsumMpPrion. Where an action is 
brought on a contract of warranty, and the petition is silent as 
to whether tbe contract is in writing, there is no presumption that 
it exists in parol, and the written warranty is admissible in 
evidence at the trial. 


: PuRCHASER Must RELY Upon. The purchaser of per- 
sonal property must have relied upon the statements made by 
the seller, as to the quality of the article sold, in order to main- 
tain an action for a breach of the warranty. 


: May INCLUDE PATENT Derecrs. The vendor is liable 
for patent defects in the property sold, if it is so stipulated in 
the warranty. 


: PaRoL VARIATION: EVIDENCE. In an action for a fail- 
ure of a written warranty given on the sale of a horse, which 
guaranteed that the horse was registered in the Stud Book of 
England, held, incompetent for the seller to prove by parol testi- 
mony that prior to the sale he informed the purchaser that the 
horse was not registered. 


x 


Evidence. Plaintiff’s Exhibit B, copied into the opinion, held, 
‘not proper rebutting testimony, but should have been intro- 
duced in chief. 


: SUBSTITUTION, Before a copy of a letter can be received 
in evidence over the objection of the opposite party, it should 
be made to appear that the original is lost or destroyed. 


2 


. Instructions: Error: WAIVER. Where no exception is taken 
to the giving of an instruction until after verdict, it is a waiver 
of the error, if any, in giving such instruction. 

8. Witnesses: Testimony DisREGARDED. When the general repu- 

tation of a witness for truth and veracity in the neighborhood 

where he resides is proven bad, the jury may entirely disregard 
the testimony of such witness, except in so far as he is corrobo- 
rated by other credible testimony. 


Error to the district court for Gage county. Tried 
below before Morris, J. 
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R. 8. Bibb, and J. E. Bush, for plaintiff in error: 


A contract not alleged to be written will be presumed 
to be verbal. (Carr v. Hays, 110 Ind., 408; Burrow v. 
Terre Haute, etc., Co., 107 Id., 432; Langford v. Freeman, 
60 Id., 46; Goodrich v. Johnson, 66 Id., 258; Dorrington 
v, Meyer, 8 Neb., 215; B. & M. R. Co. v. Kearney County, 
17 Id., 511, and eases cited.) A written warranty does 
not extend to defects which are visible or known to the 
vendee. (Long v. Hicks, 2 Humph. [Tenn.], 395 [41 
Am. Dec., 214]; Benjamin, Sales, 616.) As to the extent 
of warranties in cases similar to this: Richardson »v, 
Brown, 1 Bing. [Eng.], 344; Budd ». Fairmaner, 8 Id., 
48, and citations; Anthony v. Halsted, 37 L. T. [N. 8.], 
433; Benjamin, Sales [1889 Ed.], 815, sec. 935. A 
false statement in good faith and believed to be true is not 
actionable. (8 Wait’s Act. & Def., 273; Taylor v. Leith, 
26 O. St, 428.) An actionable warranty must have 
been relied upon. (LHalliday v. Briggs, 15 Neb., 219, and 
cases; Proctor v. McCoid, 14 N. W. Rep. [Ia.], 208; Ab- 
bott, Tr. Ev., p. 849, sec. 87; Schuyler v. Russ, 2 Caines 
[N. ¥.], 202; Chandler v. Lopus, 1 Smith L, C., 299- 
320; Nye v. Alcohol Works, 51 Ia., 129; Bennett v. Buchan, 
76 N, Y., 386; Leland v. Stone, 10 Mass., 459; fc Cor- 
mick v. Kelley, 9 N. W. Rep. [Minn.], 675; Marshall v. 
Drawhorn, 27 Ga., 275.) As to the instructions requested : 
the first, Greenleaf, Ev., sec. 461; Bowers v. People, 74 
TIl., 418; Gill v. Crosby, 63 Id.,190; Gott’ieb v. Hartman, 
3 Colo., 60; the fifth; Halliday v. Briggs, 15 Neb., 219; 
McCormick v. Kelley, 9 N. W. Rep., 675, and cases; the 
ninth, Benjamin, Sales, [1889 Ed.], 817, sec. 938; Brown 
v. Bigelow, 10 Allen [Mass.], 242; MMulcany v. Rosen- 
berger, 18 Pa. St., 203; Vandewalker v. Osmer, 65 Barb. 
[N. Y.], 556. 
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Griggs & Rinaker, and Hazlett & Bates, contra: 


A written warranty is to be construed most strongly 
against the maker of it. (Benjamin, Sales, p. 611.) The 
instrument in this case, fairly interpreted, insures the horse 
as valuable for the stud. (Benjamin, Sales, sec. 613, note; 
Little v. Woodworth, 8 Neb., 283; Patrick v. Leach, Id., 
536.) The injury was one whose effect was internal and 
hidden, and plaintiff is not chargeable with notice thereof. 
(Shewalter v. Ford, 34 Miss., 417; Fisher v. Pollard, 2 
Head [Tenn.], 314; Thompson v. Botts, 8 Mo., 710; Cal- 
laway v. Jones, 19 Ga., 277; Benjamin, Sales, p. 611.) A 
warrantor may bind himself against visible and known de- 
fects. (Pinney v. Andrus, 41 Vt., 631; First National Bank 
v. Grindstagf, 45 Ind., 158 ; Fletcher v. Young, 69 Ga., 591.) 


Norvat, J. 


This action was commenced by Orange A. Roode to re- 
cover damages for an alleged breach of warranty given by 
Joseph Watson on the sale by him to Roode of a stallion. 
The amended petition alleges “that on the 18th day of 
November, 1884, the defendant, as an inducement to 
plaintiff to purchase from him a certain imported black 
stallion called “Knight of the Shires,” for the sum of 
$2,000, warranted the said horse to be a foal-getter, and 
sound in every respect except an enlargement of said 
horse’s bag, which was caused by a kick, and represented 
the said horse as being then and there sound; that the 
title to the same was clear, and that the said horse was 
registered in the Stud Book of England, as well as his 
sire and dam, and would furnish the secretary’s receipt for 
such pedigree; and plaintiff, relying upon said warranty 
and statements, purchased said horse from the defendant 
for the sum of $2,000, then duly paid. 

“Plaintiff avers that said horse at the time of said sale 
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was unsound in this: that the enlargement of said horse’s 
bag was hernia at the time of said sale, and in no way was 
he free from difficulty or trouble, and was of no value 
whatever; that one testicle of said horse was mashed and 
completely ruined, and was of no benefit to the said horse, 
and on account of said hernia, mashed testicle, and ure- 
thral gleet, all of which the said horse had at the time of the 
purchase, combined to cause the death of said horse, to- 
wit, on the 16th day of. June, 1886. 

“Plaintiff avers that the pedigree of said horse was not 
as warranted by the defendant, and that the said defendant 
never has furnished the secretary’s receipt for such pedi- 
gree, as agreed to have been done on the part of the de- 
fendant. 

“Plaintiff avers that said horse was not a good foal- 
getter, and by reason of above premises plaintiff has sus- 
tained damages in the sum of $5,000.” 

The answer of the defendant admits the sale of the 
horse to the plaintiff, and denies all the otler allegations 
of the amended petition. 

On the trial of the case to a jury a verdict was returned 
for the plaintiff, assessing his damages at $1,476.50. The 
defendant filed a motion for a new trial, containing thirty- 
two assignments of error, which motion being overruled, 
judgment was rendered upon the verdict. Eight of the 
assignments are based upon the rulings of the trial court 
upon the admission and exclusion of testimony. The 
plaintiff upon the trial offered in evidence the following 
instrument ; 

“ DrLuLER, NEB., Nov., 1884. 

“Tn consideration of $2,000, receipt whereof is hereby 
acknowledged, I have this day sold my imported black Eng- 
lish draft horse, ‘ Knight of the Shires, to O. A. Roode, 
and hereby agree to warrant and defend the title to said 
horse from all claims whatsoever, and I also guarantee 
said horse to be a foal-getter; and I further state that the 
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enlargement of said horse’s bag was caused by a kick and 
in no way troubles him; and I further guarantee the said 
horse to be registered in the Stud Book of England, also 
his dam as well as his sire, and will furnish the secretary’s 
receipt for such pedigree. It is further agreed that if said 
O. A. Roode is unable to pay a note bearing even date 
‘ with this agreement, from the proceeds of the first year’s 
services of said horse, he shall have the privilege of an- 
other year’s time on $200. JOSEPH WATSON.” 


The defendant objected to the receiving in evidence of 
this paper, as incompetent, irrelevant, immaterial, and in- 
admissible under the pleadings, which objections were 
overruled, and the defendant took an exception. It will 
be observed that it is nowhere alleged in the amended pe- 
tition, that the warranty upon which the action is founded 
was in writing, nor is a copy of the instrument attached 
to the pleading. 

Tt is claimed by the plaintiff in error that, as the plead- 
ing does not aver that the warranty was in writing, the 
presumption is that it existed in parol, and that it was 
incompetent to prove a written warranty. The Indiana 
cases cited by counsel, sustain that view, but they are be- 
lieved to be contrary to the weight of authority. The rule 
as laid down in the decisions and in the works on pleadings 
is, that in an action upon a written contract it is not 
absolutely necessary that the plaintiff should allege in his 
pleading that the contract is in writing, and that on the 
trial under such a pleading the writing is admissible in 
evidence. (Maxwell, Pleading and Practice, 99; Stephen, 
Pleading, 33; Abbott’s Trial Ev., 522; Zuttle v. Hanne- 
gan, 4 Daly, 92; Tuttle v. Hannegan, 54 N. Y., 686; 
Marston v. Swett, 66 Id., 206.) 

Where the contract is one that the law requires te be in 
writing, and the pleading based thereon is silent as to 
whether it is in writing or not, the law presumes that a 
written contract was intended; but where the coutract is 
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valid, whether it be in writing or in parol, there is no such 
presumption. Under the allegations of the petition in 
this case the written warranty was competent evidence. 
The defendant had an undoubted right, had he moved at 
the proper time, to have required the plaintiff to make his 
petition more certain and specific by stating that the war- 
ranty was a written one, and by attaching a copy thereof 
to the petition. 

The plaintiff on rébuttal introduced in evidence the fol- 
lowing paper, signed by the defendant, and marked “Ex- 
hibit B:” 

“Beatrice, Nes., April 24, 1885. 
“To whom tt may concern: 

I, Joseph Watson, upon honor state that I have known 
the imported horse ‘Knight of the Shires’ since he was 
imported in 1882, by Mr. B. Holmes, of Moline, III., and 
know him to be a good and sure foal-getter, as compared 
with the best of horses, and any reports to the contrary are 
without foundation, and malicious. His colt owned by 
Mr. Thomas McLaughlin, Moline, Ill., took first pre- 
mium at the Fairbury, IIl., fair, and I will deposit ten 
dollars with any man that he can show at the Gage county 
fair five of best colts sired by any horse in the county. 

“JOsEPH WATSON.” 

The defendant objected to the receiving of this paper in 
evidence, as being immaterial, irrelevant, and not proper 
rebutting testimony. This objection was overruled. No 
testimony had been introduced by the defendant that made 
this paper competent rebutting testimony. It is urged by 
the defendant that as the writing was made by the de- 
fendant and delivered to the plaintiff several months after 
the purchase of the horse, it therefore could not be relied 
upon by the plaintiff as a warranty of the horse, for the 
obvious reason that no new consideration passed for the 
giving of this writing. Had this paper been made the 
basis or foundation of the suit, the’ position of the de- 
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fendant would be well taken, for the rule undoubtedly is 
that where the warranty of an article is given after the 
sale has been fully made and the property delivered to the 
purchaser, it must be based upon a new consideration. 
(Benjamin on Sales, sec. 930; Morehouse v. Comstock, 42 
Wis., 626.) But this paper was not claimed by the plaint- 
iff to be the warranty declared upon, nor was it received 
in evidence for that purpose. 

It was contended by the defendant on the trial in the 
lower conrt that the meaning of the term “foal-getter,” as 
used by the defendant in the written warranty given at the 
time of the sale, was, that the horse was capable of pro- 
dueing a foal, and did not mean, and was not so understood 
by the parties at the time, that the horse was a sure foal- 
getter. The sole purpose and object in introducing this 
paper in evidence was to show what the defendant meant 
by the term “foal-getter,” and to show what construction 
the defendant had given the term used in the warranty. It 
should have been given in evidence in chief and not on 
rebuttal. The horse was purehased for the stud, as the 
defendant at the time fully understood, and it is not rea- 
sonable to suppose that either party to the agreement at the 
time expected that the purchaser was paying $2,000 for a 
horse that was totally unfit for the purpose for which he 
was bought. The horse, prior to the sale, had received a 
kick, which caused an enlargement of the bag. The de- 
fendant by his warranty guaranteed that this injury in no 
way troubled him. In other words, that it did not injure 
him as a “ foal-getter.” The warranty, when read in the 
light of the construction subsequently placed thereon by 
the defendant, and in view of the purpose for which the 
horse was purchased, and the price paid, is in effect a 
guaranty that the injury caused by the kick did not unfit 
the horse for the stud and that he was capable of produc- 
ing the usual percentage of foals. The testimony fully 
establishes that the injury unfitted the horse for breeding 
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purposes, and that he subsequently died on the 16th day of 
June, 1886, from the effects of the injury he had received 
prior to the sale to the plaintiff. During the season of 
1885 the horse was bred to some cighty mares, and out of 
the number only fifteen mares were with foal, and but nine 
of these had living colts. The testimony likewise shows 
that the usual percentage of foals is two-thirds of the 
number of mares covered. 

The defendant insists that the defect in the horse was 
plain and noticcable at the time of the sale; that it was of 
such a character as to require the plaintiff to take notice of 
its extent and effect, and thatthe injury being plain and visi- 
ble to the buyer, the warranty did not cover such defect. It 
is true that the evidence discloses that the blemish on 
the horse was apparent, and was observed by the plaintiff 
prior to the sale, yet it was impossible for him to tell 
whether the defect was of such a character as to injure the 
horse asa foal-getter. The defendant by his contract war- 
ranted against this hidden imperfection, and he cannot 
escape liability because the injury was one that left an ex- 
ternal blemish, plainly visible. While a general war- 
ranty does not extend to imperfections known to both 
parties, yet it is equally well settled that the seller may 
bind himself as against patent defects, if the warranty is 
so worded. (Pinney v. Andrus, 41 Vt, 631; Bank v. 
Grindstaff, 45 Ind., 158.) The contract of warranty in the 
case at bar expressly stipulates that “the enlargement of 
the horse’s bag in no way troubled him,” and is a guaranty 
against the extent of the injury. The defendant having by 
his contract expressly warranted against the defects of the 
horse, he cannot relieve himself of liability by showing 
that the plaintiff was aware at the time of the sale that » 
the horse was injured. 

It was admitted by the defendant on the trial that the 
horse was not registered in the Stud Book of England. 
That the horse was warranted to be so registered is not de- 
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nied. The defendant on the trial sought to escape the 
force and effect of this clause of his written warranty, by at- 
tempting to show that at the time of the sale he informed 
the plaintiff that the horse was not registered. Upon the 
cross-examination of the plaintiff Roode, he was asked by 
the defendant’s counsel this question. “At the time the 
writing was made (being the warranty in question) I 
will ask you to state to the jury whether or not Watson 
didn’t tell you that the horse was not registered in the Stud 
Book of England?” The plaintiff’s objection to the 
witness answering the question was sustained and the 
answer was not taken. This ruling of the court is now 
assigned forerror. The testimony sought to be elicited, had 
it been received, would have contradicted and varied the 
written agreement of the parties. It is too well estab- 
lished to require the citation of authorities, that parol testi- 
mony cannot be received to contradict or vary a written 
contract. It is claimed by the defendant that the purpose 
of this testimony was to show that the defendant had 
knowledge that the horse was not registered, and that the 
defendant could not have relied upon the statement in the 
warranty that the horse was registered, and therefore no 
claim for damages can be based upon the fact that the 
horse was unregistered. While it is true that in a suit on 
a breach of warranty against defects in the article sold the 
seller may prove that the defects were of such a character 
that the purchaser must have known of their existence, or 
that the buyer knew of them prior to the sale, for the pur- 
pose of showing that the plaintiff did not rely upon the 
warranty, yet it does not follow that it is competent to 
prove that the seller, during the negotiations leading up to 
the sale, made representations to the purchaser directly 
contradictory of his written warranty subsequently made. 
No case has been cited by counsel for plaintiff in error 
holding the doctrine contended for by him in this case, nor 
have we been able to find such a case reported in the books. 
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To permit such testimony to be received would violate the 
familiar rule of evidence above referred to. There was, 
therefore, no error in sustaining the plaintiff’s objection to 
the question propounded. ; 

After the defendant had closed his case the plaintiff put 
in evidence, over the objection of the defendant, what pur- 
ported to be a copy of a letter written by the plaintiff to 
the defendant on the 24th day of February, 1886. Among 
the objections made by the defendant at the time, were 
that no foundation had been laid for its introduction, and 
that no notice was served upon the defendant or his attor- 
neys to produce the original. No foundation was laid for 
the introduction of the copy. It does not appear that the 
original could not have been produced at the trial, nor was 
it shown that the paper offered was a correct copy of the 
original. 

Numerous other errors are assigned in the brief of coun- 
sel for the plaintiff in error, based upon the rulings of the 
trial court upon the admission of testimony, which we 
will not take the time to notice, as many of them are dis- 
posed of by what we have said in this opinion, and the 
other errors are not likely to occur upon a retrial of the 
case. 

Nine assignments in the petition in error are predicated 
upou the giving of certain instructions to the jury, but as 
they are not referred to in the brief of plaintiff in error, 
these assignments are abandoned. The record, however, 
discloses that no exception was taken to any paragraph of 
the charge of the court until after the verdict was re- 
turned into court. A party cannot wait until after he 
learns that an unfavorable verdict has been received, and 
then except to the charge of the court, and assign for error 
the giving of such instructions. An exception must be 
taken when the instructions are given, in order to have 
the same considered by the reviewing court. 

The defendant requested twelve instructions to be given 
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to the jury, all of which were refuscd. These requests 
are quite lengthy and it is not deemed important that they 
should all be copied into the opinion. The first and twelfth 
requests correctly stated the rule, that the burden of proof 
was upon the plaintiff. The substance of these requests 
is contained in the third paragraph of the charge given 
by the court on its own motion, and no error was commit- 
ted in refusing them, 

The second request is as follows: 

“Thecourt instructs the jury that if they believe from the 
evidence, that the plaintiff Orange A. Roode is a person of 
bad reputation for truth and veracity in the neighborhood 
where he resides, then, as a matter of law, this fact tends to 
discredit his testimony, and the jury may entirely disregard 
it, except in so far as he is corroborated by other credible 
testimony, or by facts and circumstances proved on the 
trial.” 

The defendant introduced several witnesses who testified 
that the plaintiff’s reputation for truth and veracity in the 
neighborhood where he lived was bad. In view of this 
testimony the jury should have been told what weight 
should be given to the plaintiff’s testimony. The request 
contained a correct statement of the law, and as it was not 
covered by the instructions given it was error to refuse it. 

The substance of the third request is that the warranty 
made by the defendant on the 27th day of April, 1885, 
after the contract of sale was concluded, being without con- 
sideration, is not binding on the defendant. There is in 
the record no testimony tending to show that a warranty 
was made on that date. Doubtless the defendant meant 
Exhibit B, that was made on April 24. As heretofore 
stated, this exhibit was in no way relied upon as a warranty, 
or made the foundation of the action, and the request was 
not applicable to the testimony. 

Request No. 4 was rightly refused. It, in effect, stated 
that if the horse was capable of producing a single foal, 
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then there was no breach of the warranty upon that point. 
The defendant was uot entitled to so favorable an instruc: 
tion. 

The defendant’s fifth prayer reads “That although the 
defendant warranted in writing the stallion ‘Knight of the 
Shires’ to be registered in the Stud Book of England, also 
his dam as well as sire, and that defendant would furnish 
the sccrctary’s receipt for such pedigree, still if the jury 
further believe from the evidence that at said time the de- 
fendant informed plaintiff that said horse was not registered, 
but simply eligible to registry, and that said plaintiff knew 
that said horse was not registered and did not rely on said 
warranty in making his purchase of the said horse, the 
plaintiff could not recover for a breach of said warranty, 
as in law it would be no warranty unless the plaintiff 
relied upon it in making the purchase.” No testimony was 
given that the defendant informed the plaintiff that the 
horse was not registered, Such testimony was excluded, 
and, we think, rightly so. 

The sixth and ninth instructions refused stated, in sub- 
stance, that defects or blemishes which are known to the 
purchaser must be expressly warranted against to make 
the seller liable for such defects.- We find no fault with | 
the statement of the law in these instructions. The plaint- 
iff did not seek to recover for defects that were visible at 
the time of the purchase, and that were not expressly cov- 
ered by the terms of the warranty. The plaintiff claimed 
damages because the horse was unregistered, and on account 
of the injury which the horse had received prior to the 
sale. Both of these matters were expressly covered by the 
warranty. The eleventh request covers the question of 
reliance by the purchaser upon the warranty. It is as 
follows: 

“11. The court further instructs the jury, to entitle the 
plaintiff to recover in the suit, it is not only necessary for 
the jury to find from the evidence that the plaintiff war- 
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ranted the animal in question, as alleged in the petition, 
but it must further appear from the evidence that the 
plaintiff relied upon said warranty in making the purchase 
of the horse, and was induced to make said purchase by 
said warranty; and it must also appear from the evidence 
that the horse was not as warranted at the time of the 
sale; and unless all of these facts appear from the evidence, 
the jury should find for the defendant.” 

The law undoubtedly is, and has so been declared by this 
court, that the purchaser of personal property must have 
relied upon the statements of the seller as to the quality of 
the article sold in order to make the representations a 
warranty. (Little v. Woodworth, 8 Neb., 281; Halliday v. 
Briggs, 15 Id., 219.) This instruction stated the law cor- 
rectly, and not being covered by any of the instructions 

. given should not have been refused. 

For the errors pointed out the judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings. 

REVERSED AND REMANDED, 


THE other judges concur. 


OmaHaA & N. P. R. Co. v. Joun JANECEK. 
[FiLED SEPTEMBER 17, 1890.] 


Railroads: ABUTTING PROPERTY: SPECIAL DAMAGES. Where a 
railroad company constructs its road in front of a person’s tract 
of land, and in close proximity to his residence, held, in an ac- 
tion to recover damages by the owner against the railroad com- 
pany, that he can recover for any damages he may have sustained 
in respect to his property not suffered in common by the public 
generally. Injuries resulting from smoke, soot, and cinders 
from passing engines are proper elements of damage. 
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Error to the district court for Colfax county. Tried 
below before MarsuaLt, J. 


W. &. Russell, and Marquett & Deweese, for plaintiff in 


error. 
Phelps & Sabin, contra. 


Cases cited by counsel are in the main referred to in 
opinion, 


Norvat, J. 


The defendant in error brought this action in the district 
court of Colfax county to recover damages for the depre- 
ciation in value of his property, caused by the construction 
and operation of the Omaha & North Platte railroad in 
front of his premises. The case was tried to the court, 
who rendered a judgment for the plaintiff for the sum of 
$1,500. 

It is fully established by the testimony, that the railroad 
company purchased blocks 2 and 15 in the town of Schuy- 
ler, and constructed its main track and switches thereon ; 
that on the east part of block 15 it erected an engine 
house, a turntable, and a coal shed. At the time of the 
location of defendant’s road the plaintiff was the owner of 
block 16, which is immediately east of block 15, being 
separated by Atlantic street. The plaintiff also owns between 
three and four acres of land adjoining said block 16 on the 
south. he plaintiff’s residence is located on the west 
part of said block 16, and within eighty feet of the engine 
house. No part of Atlantic street was taken by the rail- 
road company for any purpose. All the evidence shows 
that in moving trains over the main and side tracks, and 
at the roundhouse, noises are made by the ringing of the 
bells, and sounding of the whistles; that the engines of the 
defendant throw soot, smoke, and cinders upon plaintiff’s 
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property, and that the passing of trains shakes plaintiff’s 
house, which damaged and depreciated the value of his 
property. The evidence establishes that the property has 
been depreciated in value in the sum of $1,500, by rea- 
son of the construction and operation of the railroad in 
such close proximity to plaintiff’s premises. 

The plaintiff’s right to recover is based upon section 21, 
article 1, constitution of this state, which provides that 
“The property of no person shall be taken or damaged 
for public use without just compensation therefor.” It has 
become the settled law of this state, that under this provi- 
sion of our constitution it is not necessary that any part of 
an individual’s property should be actually taken for pub- 
lic use in order to entitle him to compensation. If the 
property has been depreciated in value by reason of the 
public improvement, which the owner has specially sus- 
tained, and which is not common to the public at large, a 
recovery may be had.’ In the case at bar the plaintiff’s 
property is depreciated in value by the noise caused by thie 
operation of the defendant’s engines and cars in front of 
his premises and in close proximity to his house, by the 
casting of soot, smoke, and cinders upon his property, and 
by the vibration of his house. The plaintiff has sustained 
special damages by the construction and operation of the 
railroad near his premises, in excess of that sustained by 
the community at large. Smoke, soot, and cinders are 
not thrown upon property situate a few blocks from 
the road, nor does the moving of trains jar buildings that 
are distant from the track. ‘The fact that the property of 
a dozen or more owners in the town is materially injured 
by the location of the defendant’s roads, does not affect the 
plaintiff’s right to compensation for the depreciation in 
value of his property. If, in consequence of the building 
of a railroad into a town, new towns spring up which di- 
vert trade from the old town, and property therein depre- 
ciates in value, for such depreciation no recovery can be 
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had. It is an injury or damage each property holder has 
sustained in common with the public generally. - 

Tt is claimed that the district court allowed this kind of 
damages in this case, and none other. True, there is testi- 
mony in the record before us tending to show that prop- 
erty generally in the town of Schuyler, since the construc- 
tion of the road, has depreciated in value, but this falling 
off in value was not taken.into consideration by the court 
in assessing damages in this case. The evidence fails to 
disclose that any such general depreciation had taken place 
immediately after the construction of the defendant’s road, 
and that is the date the witness estimates the value of the 
property, and not at the date of the trial. Had the value 
of plaintiff’s property at the time of the trial been given, 
then there would have been just grounds for complaint. 

A similar question was considered in the case of Blakeley 
v. C,, kK. & N. RB. Co., 25 Neb., 207, where it was held 
that it was competent to take into consideration noise 
and confusion incident to the operation of trains, in esti- 
mating the value of real estate after the construction of the 
road. 

The C, K.& WN. RB. Co. v. Hazels, 26 Neb., 364, was 
an action to recover damages alleged to have been sus- 
tained by Hazels by the reason of the construction of a 
railroad in close proximity to his property. Smoke, dust, 
and soot from engines, the ringing of bells, sounding of 
whistles, and noise of the trains depreciated the value of 
his property. It was held in that case that all elements 
caused by the construction of the road which tend to di- 
minish the value of property could be taken into consid- 
eration. 

This view is supported by Railroad Co. ». Combs, 10 
Bush., 382; Railway Co. v. Eddins, 60 Tex., 656; Lahr 
v. Railway Co., 104 N. Y., 268; Baltimore & P. R. Co. v, 
Fifth Baptist Church, 108 U.S., 317; Cogswell v. N. ¥., 
N. H.& H.R. BR. Co.,8 N. E. Rep., 5387; KC. & E.R. Co. v. 
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Kregelo,5 Pac. Rep. 15; Drucker v. Manhattan R. Co., 12 
N. E. Rep., 568; C. & W. I. R. Co. v. Ayres, 106 Ill., 511. 

In Columbus, H. V. & T. R. Co. v. Gardner, 45 O. St., 
316, the supreme court of Ohio, in considering the question 
involved in the case at bar, says: ‘‘While it may be con- 

ceded that in estimating the plaintiff’s damages the jury 

would not be permitted to take into account the conse- 
quences of the operation of the railroad which were com- 
mon to the community at large, no sound reason exists for 
excluding from their consideration such elements of incon- 
venience, annoyance, danger, and loss as result to the prop- 
erty, its use and enjoyment, from the smoke, noises, and 
sparks of fire occasioned by running of locomotives and 
cars along the track in front of the same, if it be shown 
that these caused special injury and depreciation to the 
property.” 

The rule established by the decisions of this court, and 
by the recent adjudicated cases of most of the other states, is 
to the effect that if the property of an individual has been 
depreciated in value by reason of smoke, soot, and cinders 
being thrown upon his property by passing engines, he may 
recover the damages thus sustained. 

The judgment of the district court is 


AFFIRMED. 


THE other judges concur, 


Jamis Myers v. JOHN BEALER. 
[FILED SEPTEMBER 17, 1890. ] 


1. Pleading. When the facts constituting a cause of action or de- 
fense are stated in a pleading as a matter of information and 
belief, and not positively, an objection to this mode of statement 
cannot be raised by demurrer, nor by objecting to the introduc- 
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tion of testimony at the trial. The objection can only be taken 
by motion. (Stoutenburg v. Lybrand et al., 13 O. St., 228.) 


2, Negotiable Instruments: EQuITABLE DEFENSE: NOTICE. 
Where a purchaser of negotiable paper, before maturity, takes it 
with knowledge of facts which impeach its validity between 
antecedent parties, or with a belief based upon circumstances 
brought to his knowledge before the purchase that the maker 
had a defeuse to the note, such purchaser is not an innocent 
holder, and the paper is subject to the defenses existing between 
the maker and payee. 


38. Evidence: SuBstiruTIon. Before the contents of a written in- 
strument can be established by oral testimony, the loss of the 
instruucnt must be accounted for. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


R. W. Sabin, for plaintiff in error, cited: Maxwell, Pl. & 
Pr. [2d Ed.}, 71; Harden v. R. Co., 4 Neb., 523; Hanson v. 
Lehman, 18 Id., 564; Sch. Dist. v. Shoemaker, 5 Id., 36; 
Dilton v. Russell, Id., 484; Smith v. Columbus State Bank, 
9 Id., 31; Dobbins v. Oberman, 17 Id., 163; Johnson v. 
Way, 27 O. St., 374; Smith v, Livingston, 111 Mass., 345 ; 
Murray v. Lardner, 2 Wall. [U.8.], 110; Knowlton v, 
Parsons, 10 Neb., 502; Organ Co. v. Boyle, Id., 409. 


Pemberton & Bush, contra, cited: Stoutenburg v. Ly- 
brand, 13 O. St., 228; Bennett v. Leeds Mfg. Co., 110 N. 
Y., 150; Maxwell, Pl. & Pr. [2d Ed.], 355 ; Pom., Rem- 
edies, sec. 552 and note; Zreadwell v. Com’rs, 11 O. St., 
187; Yod v. Wick, 36 Id., 370; Lay v. Wissman, 36 Ia., 
305; IMurray v. Beckwith, 48 Tll., 391; Dobbins v. Ober- 
man, 17 Neb., 163. 


Norvat, J. 


This action was brought upon a promissory note of $164, 
given by John Bealer, payable to the order of the Stand- 
ard Machine Company and by it indorsed to the plaintiff. 
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The answer filed by the defendant in the lower court admits 
the execution of the note, and alleges that it was given for 
the purchase price of a mill and grinder of the Standard 
Machine Company’s manufacture ; that at the time of the 
purchase, and before the execution of the note, the company 
warranted the said mill and grinder; that the same was 
durable and would do the best of work ; thatthe defendant, 
relying npon said representation, purchased said mill and 
grinder of said machine company, and made and delivered 
the note in question upon the sole consideration of said 
warranty. 

The defendant further alleges that the said mill and 
grinder was not durable and wonld not do the best kind of 
work, which the said machine company well knew at the 
time of the sale of the same ; that the said mill and grinder 
was of no value whatever, and the defendant has received 
no consideration for said note. : 

The defendant further answering said petition alleges, 
upon information and belief, that the plaintiff purchased 
said note after the same had become due, and with full 
knowledge of defendant’s rights in said matter, and with 
full knowledge of the warranty and the breach of the 
same. All the allegations of the answer were denicd by 
the reply. Upon a trial of the issues joined, to a jury, a 
verdict was returned for the defendant. 

At the commencement of the trial the plaintiff objected 
to the defendant introducing any testimony because the 
answer did not state sufficient facts to constitute a defense. 
The objection being overruled, an exception was noted and 
the testimony was received. The ruling is made the basis 
of the seventh assignment in the petition in error, but be- 
ing the first error in point of time of occurrence, it will be 
first noticed. The point is made, that the allegations of 
the answer relating to the purehase of the note by the 
plaintiff are stated as from information and belief and not 
positively. This objection goes to the form of the answer 
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and not to the substance and can be reached only by motion. 
Doubtless the plaintiff upon motion might have had 
stricken from the answer, as redundant, the words “ upon 
information and belief.” Had the objcctionable words 
been omitted, the allegations of the answer would have 
been complete. The usual and proper mode is for the 
party pleading to state the facts constituting his cause of 
action or defense positively, yet if the pleading. should 
state that the allegations are made from belief, it will not 
be sufficient grounds for demurrer or the exclusion of evi- 
dence at the trial. (Stoutenburg v. Lybrand et al., 13 O. St., 
228 ; Treadwell v. Commissioners, 11 Id., 183.) 

The next point discussed in the brief is, that the verdict 
is not sustained by sufficient evidence and is contrary to 
law. It is fully established by the testimony that the note 
sued upon was given for a corn sheller and grinder bought 
of the payee named in the note, and that the machine was 
warranted to the defendant. Thicre is evidence tending to 
show that the warranty has failed. The material question 
is, Did the plaintiff purchase the note before maturity in 
the usual course of business, without notice of the equities 
of the defendant? The note was given September the 2d, 
1884, and payable eight months after date. The plaintiff 
testified that he bought the note of the Standard Machine 
Company on the 20th day of October, 1884, paying there- 
for $130. He claims to have made the payment by a draft 
drawn by himself as cashier of the First Commercial 
Bank of Odell, Nebraska, on the First National Bank of 
New York city. The draft was put in evidence at the trial. 
A copy is in the bill of exceptions, containing the indorse-, 
ment of the Standard Machine Company and the Cleveland 
National Bank of Cleveland, Ohio. The plaintiff further ° 
testificd that when he bought the note he did not know 
what it was given for, or that there was any défense to 
the note. 

The defendant testified that he had a conversation with 
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the plaintiff in February, after the note was given, while 
the note was in the plaintiff’s possession, and that he told 
Myers that the machine was worthless, and that the plaint- 
iff replied, “he hadn’t a dollar in the note; that it was 
there for collection.” The defendant further testified that 
he called upon the plaintiff about the note shortly after it 
fell due, and in the conversation Myers said he didn’t own 
it; only had it for collection. 

Q Do you know what he done with the ote then, with 
reference to whether he retained it there or sent it back to 
the machine company? 

A. The next I heard of it when I went into the office 
and asked about it about the time it was due, he said 
“the company ordered it out of his hands,” and Sabin no- 
tified me he had it for collection. I came to Beatrice to 
see him. 

J. K. Langdon testified that in the fall of 1884, or early 
in 1885, the plaintiff gave him the note to sell, and told 
him that the Standard Machine Company was the owner 
of the note; that while the witness had the note in his pos- 
session, he learned that Bealer was not satisfied with the 
working of the machine, which information he states he 
conveyed to the plaintiff. 

James Myers, the plaintiff, admitted, when upon the wit- 
ness stand, that the defendant, after the maturity of the 
note, called at the bank, of which the plaintiff was cashier, 
and that plaintiff told the defendant that when he gave 
Langdon the note, it belonged to the Standard Machine 
Company, and that he bought the note while it was yet in 
-Langdon’s hands. The plaintiff denies that he told the 

defendant that he did not own the note. 
"Tf it be true that the plaintiff informed the defendant 
in February, before the maturity of the note, that he held 
it for collection and did not own it, and that the defendant 
then informed the plaintiff that the note was given for a 
grinder and mill and that it was worthless, then if the 
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plaintiff ever purchased the note, he did so with knowledge 
of the defense existing against it. The testimony justified 
the jury in finding that the plaintiff was not an innocent 
holder for value, and that the machine was worthless. If 
the plaintiff actually purchased the note in October, before 
it fell due, as he contends, he was very unfortunate in 
stating to the defendant afterwards that “le did not have 
a dollar in the note; that it was there for collection.” 

It is claimed that the court erred in giving paragraphs 1 
and 2 of the instructions requested by the defendant. They 
are as follows: 

“1. If the jury believe from the evidence that the plaint- 
iff, before he purchased the note sued on in this action, 
knew, or, as an ordinarily prudent man, had reason to be- 
lieve from circumstances brought to his knowledge before 
he purchased it, that the defendant had, or claimed to have, 
a defense to the note, or to some part of it, then the plaint- 
iff is not an innocent holder of said note. 

“2. The jury are further instructed, that if they believe 
from the evidence that the plaintiff is not an innocent 
holder of the note sued on in this action, as explained in 
these instructions, then the defendant is entitled to set up 
the same defense to it that he could have set up if suit had 
been brought by the payee of said note.” 

It is claimed by the plaintiff in error that the first in- 
struction in effect informed the jury that if the plaintiff 
purchased the note under circumstances which would excite 
suspicion in the mind of a prudent man, he was not an in- 
nocent holder. If the language of the instruction is capable 
of such a construction, it should not have been given, for, 
as said by the court in Jfurray v. Lardner, 2 Wall., 110: 
“ Suspicion of defect of title, or the knowledge of circum- 
stances which would excite such suspicion in the mind of a 
prudent man, or gross neglect on the part of the taker at 
the time of the transfer, will not defeat his title. That re- 
sult can be produced only by bad faith on his part.” It 
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may be observed that the element of suspicion is not in- 
cluded in the instruction. On the other hand, the jury 
were told, in effect, that to impeach the plaintiff’s title the 
circumstances brought to the plaintiff’s knowledge before 
he purchased the note must have been of such a character 
as to cause a prudent man to believe that the defendant had 
or claimed a defense to the note. The law is when a pur- 
chaser of negotiable paper takes it under circumstances 
showing bad faith, or without knowledge that the maker 
has or claims a defense to the paper, the holder is not an 
innocent purchaser. (Dobbins v. Oberman, 17 Neb., 163, 
Johnson v. Way, 27 O. St., 374.) 

It is contended that hers is no evidence in the pecan 
tending t6 show that the plaintiff had any knowledge, or 
reason to believe from circumstances brought to his knowl- 
edge before he purchased the note, of any warranty, or of 
any breach of the same. Counsel for plaintiff in error 
assume that it is conclusively proven that the note was 
purchased October 20, 1884. While the plaintiff so testifies, 
he is contradicted, as we have already shown by the testi- 
mony of the defendant. Besides, the plaintiff’s testimony 
as to the date of the purchase is very much weakened by 
his admission made to the defendant after the maturity of 
the note, that he then held it for collection. The plaintiff 
admits that at that time he knew that the defendant claimed | 
to have a defense against the note. We find sufficient 
testimony in the bill of exceptions upon which to base the 
first instruction, The second instruction was properly 
given. The rule undoubtedly is that when a suit is brought 
upon a note by one not an innocent holder, the maker can 
urge the same defense thereto that he could have made if 
the suit had been bronght by the payee. This proposi- 
tion is so firmly settled as not to require the citation of 
authorities. 

It is conceded that the warranty made upon the machine, 
for which the note in suit was given, was in writing. The 
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defendant was permitted to testify as to the contents of this 
writing. This is made the basis of the 8th assignment of 
error. The question is, Was the loss of the instrument 
properly accounted for, so as to make competent oral testi- 
mouy of its contents? The record shows that on the trial of 
the cause in the county court the Warranty was introduced 
in evidence, and after the trial it was left in the custody of 
the county judge. To account for the loss of the papers 
J. N. Bush was called and sworn, and testified as follows: 
“Tn regard to the warranty, I would state that it was in- 
troduced in evidence as an exhibit there on the other trial, 
and I have been unable, since the trial of the case in the 
county, to find any exhibits in the case—I mean the papers 
in the lower court; had the county judge search for them ; 
T have been through all the papers there and have been 
unable to find any papers or exhibits we had. The other 
. papers I found in Sabin’s office; our exhibits I have been 
unable to find.” . 

The foregoing is all the testimony in the case explaining 
the failure to produce the original warranty. It does not 
appear that the paper is not in existence. It was left with 
the county judge and he was not called to testify what 
search, if any, he had made for the missing paper. 

For all that appears from this record, it is where the 
county judge can place his hands upon it at any time. 
The person in whose custody the paper was left should 
have been called to establish that it was lost, before receiv- 
ing oral testimony of its contents. For this error the judg- 
ment of the district court is reversed and the cause re- 
manded for a.new trial. 


REVERSED AND REMANDED, 


THE other judges concur, 
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GERMAN Ins. Co. v. Herpuk & SkIBOWSKI. 


[FILED SEPTEMBER 17, 1890.] 


wt I " 

. [nsurance: ADDITIONAL POLICIES: CONDITIONS FORBIDDING: 
AGENT Not AUTHORIZED To WAIVE. The policy in suit pro- 
vides that the insured must obtain the written consent of the 
company for all additional insurance on the property insured, 
or he shall not recover in case of loss; and further provides that 
“the use of general terms, or anything less than a distinct specific 
agreement, clearly expressed and indorsed on the policy, and 
signed by a duly authorized agent of the company, should not 
be construed as a waiver of any printed condition of the policy, 
and no notice to, and no conseut or agreement by any local 
agent should affect any condition of the policy, until such con- 
sent or agreement is indorsed thereon.’? The insured subse- 
quently procured further insurance, of which the local agent 
was notified, and oralky consented thereto, but such agreement 
was not indorsed on the policy. The property was destroyed by 
fire. Held, That the notice to, and the oral consent of, the local 
“agent did not bind the company, and that the additional insur- 
ance obtained without the writteu consent stipulated in the pol- 
icy rendered the policy void. 


: Loss: MEASURE OF DAMAGES. In an action on 
a policy containing a provision that in case of other policies the 
insured shall recover no greater proportion of the loss than the 
sum insured by the policy bears to whole amonnt of the poli- 
cies, it was admitted that there was other insurance on the prop- 
erty amounting to $900, aud there was before the jury testimony 
tending to show that the entire loss was less than the whole 
amount of insurance. Held, That it was error to instruct the 
jury that the measure of damages was the market value of the 
goods: destroyed. 


2. 


Error to the district court for Cuming county, Tried 
below before Norris, J. , 


Dickey & Heiskell, Uriah Bruner, and J. C. Crawford, 
for plaintiff in error: 


The insured were bound to know that additional in- 
surance in violation of the terms of the contract would 
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prevent a recovery. (Havens v. Ins. Co., 111 Ind., 96; 
Cleaver v. Ins. Co., 32 N. W. Rep. [Mich.], 660; Cook v. 
Anamosa, 66 Ta., 427; Russell v. Ins. Co., 42 N. W. 
Rep. [Ta.], 654; Clarke v. R. Co., 5 Neb., 314) Any vio- 
lation of lawful conditions imposed by the insurer, releases 
him from liability. (Wood v, Ins. Co., 13 Conn., 533; 
Worcester v. Ins. Co., 11 Cush. [Mass. ], 265.) The powers 
of an agent may be limited, and those who deal with him, 
. knowing of such limitations, must observe them. (Thomas 
v. Osborn, 19 How. [U. 8.], 22; Payne v. Potter, 9 Ta., 549; 
Baxter v. Lamont, 60. 1ll., 237; Morris v. Watson, 15 
Minn., 212*; N. E. Mige. Co.v. Hendrickson, 13 Neb., 165; 
Hankins v. Ins. Co., 70 Wis., 1; Engebretson v. Ins. Co., 
58 Id., 301; Knudson v. Ins. Co., 43 N. W. Rep. [Wis.], 
951; Hartford Ins. Co. v. Wilcox, 57 Tll., 182; Aartin v. 
Farnsworth, 49 N. Y., 555; Wilson v. Wilson, 26 Pa. St., 
393.) Agent andinsured are bound by the terms of the pol- 
icy and the former can waive them only in the mode pro- 
vided. (Enos v. Ins. Co., 67 Cal., 621; Ins. Co. v. Wilk- 
inson, 13 Walk. [U.S.], 222; Baer v. Ins. Co., 4 Bush. 
[Ky.], 242; Stevenson v. Ins. Co., 14 Ins. Law Journal, 
65; Phenix Ins. Co. v. Stevenson, 78 Ky., 150; Shuggart 
v. Ins. Co., 55 Cal , 408; Silverberg v. Ins. Co., 67 Cal., 
36; Story, Agency [7th Ed.], sec. 76.) Notice to an agent 
without authority to waive conditions, is not notice to the 
company. (Russell v. Ins. Co., 42 N. W. Rep. [Ia.], 665.) 
A modification of a policy, to be binding, must be supported 
by a new consideration. (Bishop v. Busse, 69 Tll., 403; 
Hewitt v. Brown, 21 Minn., 163; McGrann v. R. Co., 
29 Pa. St., 82; Titus v. R. Co., 8 Vroom [N. J.], 98; 
Low v. Forbes, 18 Ill., 568; Haynes v. Fuller, 40 Me., 162.) 
Additional insurance increases the risk (Hutchinson v. Ins. 
Co., 21 Mo., 97; Obermeyer v. Ins, Co., 43 Id., 573); even 
if no loss results (Gardiner v. Ins. Qo., 38 Me., 439; Mer- 
riam v. Ins. Co., 21 Pick. [Mass.], 162; Lyman v. Ins. 
Co., 14 Allen [Mass.], 329; Mead v. Ins. Co.,7 N. Y., 
19 
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580; Glen v. Lerrs, 8 W. H. & G. [Eng.], 607). In 
Westchester Ins. Co. v. Earle, cited by defendant in error, 
the policy made no such limitation upon the agent’s author- 
ity as in this case. 


T. M. Franse, E. K. Valentine, and M. McLaughlin, 


contra: 


The agent had authority to waive orally the conditions 
as to further insurance. { Westchester Ins. Co. v. Earle, 33 
Mich., 143 ; Kitchen v. Ins. Co., 23 N. W. Rep. [Mich.], 616 ; 
Silverberg v. Ins. Co., 67 Cal., 36; Schoener v. Ins. Co., 7 
N. W. Rep., 544; American Cent. Ins. Co. v. McLana- 
than, 11 Kan., 583; Carroll v. Ins. Co., 40 Barb. [N. Y.], 
292.) Notice to the agent was notice to the company. 
(Brandup v. Ins. Co., 7 N. W. Rep. [Minn.], 735, and ci- - 
tations; Westchester Ins. Co. v. Earle, supra; Havens v. 
Ins. Co., 111 Ind., 90, and citations; Indiana Ins. Co. v. 
Capehart, 108 Id., 270; Bartlett v. Ins.Co.,41 N. W. Rep. 
[Ia.], 601.) An insurance agent, as distinguished from 
an insurance broker, is the general agent of the company, 
and may waive conditions, notwithstanding a provision 
in the policy to the contrary. (Mechem, Agency, sec. 931, 
and numerous authorities there cited.) If the company or 
its agent had actual knowledge: of additional insurance and 
made no objection, it cannot afterwards be insisted that 
such notice and assent thereto should have been in writing. 
(Thompson v. Ins. Co., 52 Mo., 469; Hayward v. Ins. Co., 
Id., 181; Viele v. Ins. Co., 26 Ia., 9; Van Bories v. Ins. 
Co., 8 Bush. [Ky.], 1383; Peck v. Ins. Co.,22 Conn., 584; 
Hatton v. Ins. Co., 16 Up. Can., 316; National Ins, Co. 
v. Crane, 16 Md., 260; Warner v. Ins. Co., 14 Wis., 345; 
*Miner v. Ins, Co., 27 Id., 693; Killips v. Ins. Co., 28 Id., 
472; Boehen v. Ins. Co., 35 N. Y., 131, and citations; 
Cobb v. Ins. Co., 11 Kan., 93; Carrugi v. Ins. Co., 40 
Ga., 135.) 
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Norvau J. 


This is an action upon a policy of insurance issued by 
the defendant June 1, 1887, for one year. The insurance 
was for $1,500 upon the plaintiffs’ stock of clothing and 
gents’ furnishing goods, situated at West Point, Nebraska. 
On the 26th day of November, 1887, while said policy 
was in full force, the property was totally destroyed by 
fire. The petition is in the usual form. The policy sued 
on is attached to the petition and contains this written 
clause: “$400, other insurance concurrent herewith only 
permitted.” The defendant by its answer admits the exe- 
cution and delivery of the policy, and denies all other alle- 
gations of the petition. The defendant, as asecond defense, 
alleges “that said policy of insurance, described in the peti- 
tion, is in the regular form of policies issued by this de- 
fendant, and that the plaintiffs accepted and received said 
policy with a full knowledge of the contents thereof. 

“Defendant further avers that said policy contains a 
certain provision in the following words and figures, 
to-wit: ‘$400, other insurance concurrent herewith only 
permitted;’ and defendant further avers that on or about 
the Ist day of June, A. D, 1887, these plaintiffs placed 
the full amount of said concurrent insurance allowed by 
the terms of the policy issued by this defendant, with the 
Germania Insurance Company, which company issued to 
these plaintiffs their certain policy of insurance for the sum 
of $400 on said stock, and $100 on fixtures in said store, 
which said policy was in full force and effect from the date 
thereof to the time and date of said loss by said fire. 

“Defendant further avers that said policy of insurance 
issued by this defendant contains a certain clause in the 
following words, to-wit: ‘The insured, under this policy, 
must obtain consent of this company for all additional 
insurance or policies, valid or invalid, made or taken 
before or after the issue of this policy, on the property 
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hereby insured, and for all changes that may be made in 
such additional insurance, and have such consent indorsed 
on this policy, otherwise the insured shall not recover in 
case of loss. 

“ Defendant further avers that said plaintiffs, with full 
knowledge of the said printed terms, and also of the specific 
written ternis of said policy, purposely and knowingly, and 
without the knowledge or consent of this defendant com- 
pany,and in violation of said express terms and provisions, 
did, on the 28th day of October, A. D. 1887, make appli- 
cation to the Orient Insurance Company, of Hartford, 
Conn., for a policy of insurance for the sum of $500 on the 
stock of goods insured by the policy issued by this defend- 
ant, and deseribed in the petition, and that on said 25th 
day of October, A. D. 1887, said Orient Insurance Com- 
pany issued and delivered to said plaintiffs their certain 
policy, No. 302,988, for the sum of $500, insuring their 
stock of goods mentioned in defendant’s policy, and de- 
scribed in the petition, against loss or damage by fire, for 
one year from the date thereof. Said policy so issued by 
the Orient Insurance Company was in full force and effect 
at the time said fire occurred, to-wit, on the 26th day of 
November, A. D. 1887. 

“Defendant further avers that the ‘said plaintiffs, by 
virtue of the foregoing allegations and averments, released 
this defendant from all obligations and liability under the 
terms of said policy, No. 528, and the same was void from _ 
and after October 25, A. D. 1887.” 

The plaintiffs filed the following reply: 

“1, The plaintiffs, for reply to defendant’s answer in the 
above action, deny each and every allegation of new matter 
contained therein. 

“2. The plaintiffs allege that the defendant had notice 
of the additional insurance complained of in its said 
answer, immediately prior to the issuing of said additional 
policy of insurance, and the defendant, with full knowledge 
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of all the facts, gave to the plaintiffs its unqualified con- 
sent. 

“3, That immediately after said policy was issued and 
delivered to the plaintiffs, they applied to defendant’s agent, 
who issued, signed, and delivered the policy upon which 
this suit was brought, and requested him to indorse the 
amount of said additional insurance upon said policy, and 
said agent then and there assured the plaintiffs that such in- 
dorsement was not necessary, and that the policy was all 
right, and as binding upon the defendant company as 
though the additional insurance were indorsed thereon. 

“4, The defendant is estopped to dispute its liability 
upon said policy of insurance, or to claim a forfeiture of 
said policy because of the facts set out in paragraphs 2 
and 3 of this reply.” 

To the new matter stated in the reply the defendant 
interposed a general demurrer, which was overruled by the 
court. Upon a jury trial the plaintiffs recovered a judg- 
ment for $1,596.25. 

The record discloses that the policy in suit was issued 
by one D. J. Drebert, the local agent of the defendant at 
West Point, and that at the same time the plaintiffs took 
out a policy in the Germania Insurance Company for $400 
on the same property, and that subsequently, on the 25th 
day of October, 1887, the Orient Insurance Company, of 
Hartford, Conn., at the plaintiffs’ request, issued its policy 
for the sum of $500 on the stock of goods insured by the 
policy insuit. The plaintiffs, over the defendant’s objec- 
tions, introduced testimony tending to prove that prior to 
the issuing of the policy by the Orient company, Drebert, 
the local agent of the defendant, verbally consented to such 
additional insurance, and that after said last policy was 
written, the plaintiffs exhibited the policy issned by the 
defendant, to Drebert, and requested him to indorse the 
amount of the additional insurance thereon, and that 
Drebert replied that ‘‘that makes no difference ; the policy , 
is good, it need not be changed.” 
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The testimony introduced by the defendant tends to 
establish that neither the defendant nor Drebert had any 
knowledge that such additional insurance had been written 
until after the fire, and did not verbally or otherwise con- 
sent to such insurance. 

On the question of waiver by the defendant of the con- 
ditions of the policy relating to additional insurance, the 
court on its own motion gave the following instructions : 

“7, In the policy sued on is a provision permitting 
$400 other concurrent insurance, and the condition that 
the insurer must obtain the consent of the company for all 
additional insurance taken before or after the issue of said 
policy, on the property thereby insured, and have such 
consent indorsed on the policy, otherwise the insured shall 
not recover in case of loss. The court instructs you that 
if you find from the evidence that the plaintiffs, after 
receiving the policy from the defendant, and before the 
loss in question occurred, obtained other insurance in addi- 
tion to the $400 concurrent insurance permitted by said 
policy upon the property, which had not expired at the 
time of the fire, and that no notice thereof was given 
defendant, its agents or officers, before the fire, or to which 
the company did not consent, then plaintiffs’ policy would 
be void, and he cannot recover in this suit, and your 
verdict must be for the defendant. 

“8. If you believe from the evidence that Daniel Dre- 
bert was the agent of the defendant at West Point, for 
taking applications for insurance and for writing, issuing, 
and delivering policies for the defendant company, and 
that he was notified by the plaintiffs of the additional in- 
surance placed on plaintiffs’ property, and that he did not 
object to the same, or suggest any breach of the condition 
of the original policy in consequence thereof, then the de- 
fendant is estopped from now setting up such additional 
insurance in avoidance of its policy. 

“9, If you believe from the evidence that prior to the 
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time of taking of the additional insurance the plaintiff no- 
tified the said Daniel Drebert of his intention to take addi- 
tional insurance, and the said Daniel Drebert mude no 
objections thereto, but on the contrary told him it was all 
right, and gave his consent thereto; and if you find from 
the testimony that immediately after the plaintiff had pro- 
cured the additional insurance, he went to the said Daniel 
Drebert and informed him that he had taken such addi- 
tional insurance and requested the said Daniel Drebert to 
indorse the amount of the same on the defendant’s policy, 
and that the said Daniel Drebert thereupon told the plaint- 
iffs that it was unnecessary to indorse the amount of said 
additional insurance on said policy, that it was all right 
without said indorsement, or words to that effect, and that 
neither the said agent nor any one else on behalf of the de- 
fendant objected to said additional insurance, or notified 
the plaintiffs that such additional insurance, without the 
consent of the company being indorsed on the policy, 
would render or had rendered the policy void, then the de- 
fendant must be deemed to have waived the condition in 
the policy regarding such additional insurance.” 

To the giving of each of these instructions the defend- 
ant took an exception: The main points in this case are 
those raised by the demurrer to the reply, the admission 
of testimony to establish a waiver of the terms of the pol- 
icy by the defendant, and the instructions given by the 
trial court on that branch of the case. The questions thus 
presented are: Did Drebert, the local agent of the defend. 
ant, have any authority to verbally waive the provisions 
of the policy relating to additional insurance, and did the 
notice to such agent estop the defendant after the loss 
from setting up asa defense the taking of additional insur- 
ance? 

This court has frequently decided that the conditions 
inserted for the benefit of the company in a policy of in- 
surance may be waived by it. (Ins. Co. v. Lansing, 15 
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Neb., 494; Schoneman v. Ins. Co., 16 Id., 404; Nebraska 
& Iowa Ins. Co. v. Christiensen, 29 Neb., 572.) We 
adhere to these decisions. In each of those cases, how- 
ever, the waiver of the terms of the policy was made by 
an agent who had authority to so bind the company. 
In this case it is contended that the policy in express 
terms limits and restricts the authority of the local agent 
in waiving the conditions of the policy. In addition to 
the provisions of the policy set out in thedefendant’s answer, 
it contains this clause: ‘The use of general terms or any- 
thing less than a distinct specific agreement, clearly ex- 
pressed and indorsed on this policy and signed by a dnly 
authorized agent of this company, shall not be construed as 
a waiver of any printed condition or restriction herein, and 
no notice to, and no consent or agreement by, any local 
agent shall affect any condition of this policy until such 
consent or agreement is indorsed hereon in writing.” 

It is insisted by the plaintiffs that, notwithstanding the 
express terms of the policy, Drebert had power to consent 
by parol to the subsequent insurance. Such authority is 
not to be found in the printed conditions of the policy. 
On the contrary, the parties expressly stipulate that “no 
notice to, and consent or agreement by, any local agent shall 
affect any condition of the policy until such consent. or 
agreement is indorsed hereon in writing.’ This lan- 
guage is clearly a direct limitation upon the power of the 
local agent to bind the company after the delivering of the 
policy. He was only authorized to waive, change, or mod- 
ify the policy in a specified manner. The parties agreed 
that no notice to the local agent should affect the conditions 
of the policy. The notice given to the agent of the pro- 
curing of other insurance did not therefore bind the com- 
pany. To hold that it did would be to ignore the plain 
contract of the parties. Had the local agent conveyed the 
information to the managing officer of the company, doubt- 
less the defendant would have been bound, for unquestion- 
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ably an officer or agent of the defendant whose powers are 
not limited can waive the terms of the policy without in- 
dorsing the same thereon in writing. It cannot be ques- 
tioned, however, that an insurance company, as well as an 
individual, may limit or restrict the powers of its agent, and 
when such restrictions are known to the person dealing 
with the agent, the company is only bound by the acts of 
the agent performed within the scope of the authority con- 
ferred. (Havens v. Home Ins. Co., 111 Ind., 90; Cleaver 
v. Traders Ins. Co., 32 N. W. Rep. [Mich.], 660; Rus- 
sell v. Cedar Rapids Ins. Co., 42 Id. [Ia.], 654; Hartford 
Ins. Co. v. Wilcox, 57 Til, 182; Hankins v. Ins. Co., 70 
Wis., 1; Knudson v. Hella Ins. Co., 43 N. W. Rep., 954; 
Cleaver v. Traders Ins. Co., 39 Id., 571; Merserau v, 
Phenix Mut. Life Ins. Co.,66 N. Y.,274; Gladding et al. v. 
Ins. Co., 4 Pac. Rep., 764; Enos v, Sun Ins. Co.,8 Id., 379.) 
In Cleaver v. Traders Ins. Co., 32 N. W. Rep., 660, 
the policy provided that “if the insured should procure 
any other or further insurance upon the property insured 
- without the consent of the company written upon the pol- 
icy, the policy shall become void.” The policy also con- 
tained this provision: “It is further understood, and 
made a part of the contract, that the agent of this company 
has no authority to waive, modify, or strike from the policy 
any of its printed conditions; * * * nor, in case this policy 
shall become void by reason of the violation of any of its 
conditions, * * * -has the agent power to revive the 
same.” After the delivery of the policy, ou representation 
of the agent issuing the same that it would be all right, 
additional insurance was placed on the property. The con- 
sent of the company to the taking of the additional insur- 
ance was not indorsed on the policy. The supreme court 
of Michigan held that the defendant was not estopped to 
deny its liability. It is stated in the opinion of Mr. Jus- 
tice Morse that “When the policy of insurance, as in this 
case, contains an express limitation upon the power of the 
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agent, such agent has no legal right to contract as agent of 
the company with the insured, so as to change the condi- 
tions of the policy, or dispense with the performance of 
any essential requisite contained therein, either by parol 
or writing, and the holder of the policy is estopped, by ac- 
cepting the policy, from setting up or relying upon powers 
of the agent in opposition to limitations and restrictions in 
the policy.” 

In Knudson v. Hekla Fire Ins. Co., 43 N. W. Rep., 
954, the policy contained the usual stipulation found in 
insurance policies, requiring the assured, in case of loss, 
to render to the company proofs of loss within thirty days. 
No proofs of loss were ever furnished the company, the 
insured claiming that the same were waived by parol. The 
policy also provided that “Agents have no authority to 
make any verbal agreement whatever for or on behalf of 
this company, and this company will not be liable for any 
such agreement except such as shall be indorsed, signed, 
and dated in writing on this policy.’ Thecourt held that 
the verbal waiver of a condition in the policy, by the local 
agent, who issued the same, is void. 

A policy of iusurance contained a provision that the 
property insured should not be incumbered without the 
written consent of the secretary of the insurance company. 
Afterwards the insured mortgaged the property, the local 
agent agreeing to waive the conditions of the policy pro- 
hibiting such mortgage. Suit was brought upon the policy, 
and the supreme court of Wisconsin held that the attempted 
waiver by the local agent did not bind the company. 
(Hankins v. Rockford Ins. Co., supra.) 

We have carefully examined the cases cited by the de- 

-fendants in error, and find that while many of them are 
based upon policies containing some of the provisions found 
in the policy in this case, yet the policies in none of the 
cases cited in brief of counsel contain an express stipula- 
tion limiting the legal effect of a notice given by the 
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insured to the local agent. One of the strongest cases 
cited by plaintiffs is Gans v. St. Paul. F. & M. Ins. Co., 
43 Wis., 108. That policy contained a stipulation that it 
should be void if the building should become unoccupied 
without the consent of the company indorsed on the policy. 
The agent who issued the policy was informed before the 
fire that the building was unoccupied, and knew that it 
remained so until it burned. The company refused to pay 
the loss, because no consent was indorsed on the policy. 
The policy also contained these conditions: 

“The use of general terms, or anything less than a dis- 
tinet specific agreement, clearly expressed and indorsed on 
this policy, shall not be construed as a waiver of any 
printed or written condition or restriction therein. 

“Tt is further understood, and made a part of this con- 
tract, that the agent of this company has no authority to 
waive, modify, or strike from this policy any of its printed 
conditions, nor is his assent to an increase of risk binding 
upon the company until the same is indorsed in writing on 
the policy, and the increase premium paid.” 

The court held that notice to the agent was notice to the 
company. The court in the opinion says: 

“We find no stipulation in the contract limiting or 
attempting to limit the legal effect of notice to the agent. 
The limitations therein contained go only to the acts of 
the agent. He may not vary, modify, or strike out the 
printed conditions of the policy, nor assent to an increase 
of the risk, unless the same is indorsed on the policy and 
the increased premium paid. * * * But there is no 
stipulation that notice to the agent of a fact relating to the 
poliey shall not operate as notice to the company. What 
would be the legal effect of such a stipulation we are not 
called upon to determine, and do not determine.” 

The difference between the provisions of the policy in 
the Wisconsin case and those in the case before us is ap- 
parent. In our case it is expressly provided that no notice 
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to, and no consent or agreement of any local agent should 
affect any condition in the policy until such consent or 
agreement is indorsed thereon. This language limits ‘the 
effect of a notice given to the local agent, and of his au- 
thority to waive any of the terms of the policy. 

In this case it is not shown that the company had any 
notice that the local agent had been notified of the addi- 
tional insurance. The testimony offered by plaintiffs to 
prove that Drebert, the local agent, consented by parol to 
the additional insurance before it was written, and was no- 
tified afterwards that it had been written, was insnfficient 
to bind the defendant without showing that such facts were 
brought to the knowledge of the company. It follows, 
from the views already expressed, that instructions 7, 8, 
and 9, given by the court on its own motion, should not 
have been given. 

It is believed that the second paragraph of the reply, 
though not a model pleading, alleges sufficient facts to 
avoid the defense stated in the answer. The substance of 
that part of the reply is, that prior to the taking out of the 
additional insurance the defendant had notice thereof and 
cousented thereto, with a full knowledge of all the facts. 
The language used does not snggest that the local agent 
gave such consent. ‘The fair construction of the allegation 
is, that the proper officer or agent of the defendant was no- 
tified. The evidence, however, fails to sustain the allega- 
tion. The other averments of the reply, as to what was 
said by Drebert after the additional insurance was written, 
do not state sufficient facts to constitute a waiver of the 
conditions of the policy. 

It is urged that the reply states facts inconsistent with 
the averments of the petition. The answer pleaded a 
breach on the part of the plaintiffs of certain stipulations 
contained in the policy. The reply alleged matters show- 
ing a waiver of these conditions by the company. The 
plaintiffs’ pleadings are consistent. 
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The plaintiffs, upon the trial, introduced testimony to 
show that the value of the property insured at the time of 
the fire was at least $3,000. To show that the value at 
the time was not so large the defendant put in evidence 
the proofs of loss made by the plaintiffs to the Orient In- 
surance Company, in which they placed the total value of 
the property insured at the time of the fire at $1,564.78. 

The court in the 13th paragraph of the charge instructed 
the jury that “the measure of damages is the fair market 
value of the goods destroyed at the time and place of the 
fire.”. This is the correct rule where the loss equals or ex- 
ceeds the total amount of insurance upon the property de- 
stroyed. The insurance on the property in all three of the 
companics amounted to $2,400. The policy in suit pro- 
vides that “in case of any other policies, whether made 
prior or subsequent to the date of this policy, the insured, 
shall be entitled to recover of this company no greater 
proportion of the loss sustained than the sum hereby bears 
to the whole amount of the policies thereon.” Under the 
evidence, the jury could have found that the total value 
of the property destroyed was only $1,564.78, which was 
much less than the entire insurance. The jury should 
therefore have been instructed that if they found that the 
loss was less than the whole insurance, the plaintiffs were 
not entitled to recover a greater part of the loss than the 
sum covered by the policy in suit bears to the total amount 
of insurance. 

A point was made on the trial in the lower court that 
the plaintiffs were not the owners of the policy at the com- 
mencement of the suit. On the question of the assign- 
ment of the policy the evidence was conflicting. The 
instructions given at the defendant’s request fairly sub- 
mitted this branch of the case to the jury. 

The other errors complained of are either disposed of 
by the views herein stated, or are such as will not be likely 
to arise on a new trial of the case, and therefore will not be 
noticed in this opinion. 


® 
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The judgment of the district court is reversed and the 
case remanded for further proecedings. 


REVERSED AND REMANDED. 


Tue other judges concur. 


F. R. NorMAn, APPELLEE, v. Dantev M. WalIreE ET AL, 
APPELLANTS. 


(FILED SeprembBeR 18, 1890.] 


1. Negotiable Instruments: TrANsrer: DEFENSES: NOTICE. 
Where, in an action upon a promissory note bought by an in- 
dorsee, the defendant in Ihe answer alleged that the note was 
made and delivered to the payee to be held by him as security 
and guaranty that one W., whom the payee had agreed, for the 
consideration of $1,500, to take into equal partnership in his 
business, the same to be paid out of W.’s share of the net pro- 
ceeds of the business, won!d remain in said partnership and faith- 
fully perform his duty as such partner notil said sum of $1,500 
should be fully paid by the application of W.’s share of the net 
proceeds, and that said W. had faithfully performed, etc., and 
alleging notice of such detense to the plaintiff at the time of 
the purchase of said note; upon the pleadings and evidence, 
held, that the plaintiff could not recover without proof that he 
both bonght and paid for the note before the receipt by him of 
notice of such defense. 


2. Conveyance. The paper writing, purporting to be an article of 
agreement, set out in the opinion, held, not to convey title to 
the land described. 


: WRITTEN CONTRACT: NOVATION. The existence of a 
written coutract or instrument, duly executed between the par- 
ties to an action and delivered, does not prevent the party appar- 
ently bound thereby from pleading and proving that contem- 
poraneou~ly with the execution and delivery of snch contract or 
instrument the parties had entered into a distinct oral agreement 
which constitutes a condition on which the performance of the 
written contract or agreement is to depend. 


. 
t 
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Apprar from the district court for Hamilton county. 
Heard below before Norvau, J. 


J. H. Smith, and Agee & Slevenson, for appellants, cited : 
Bank v, Iuckow, 35 N.W. Rep., 484; Whiting v. Steer, 
16 Pac. Rep. [Cal.], 134; Thudium v. Yost, 11 Atl. Rep. 
[Pa.], 436; Wolff v. Mathews, 12 8. W. Rep. [Mo.], 211; 
Collingwood v. Merchants Bank, 15 Neb., 121; Howard 
v. Stratton, 64 Cal., 487; Dorrington v. Minnick, 15 Neb., 
403; Austin v. Pickler, 4S. E. Rep., 35; Afichels v. Olm- 
stead, 14 Fed. Rep., 219; Skaaraas v. Finnegan, 16 N. W. 
Rep., 456; Westenan v. Krumweide, 15 Id., 255; Cull- 
mans v. Lindsay, 6 Atl. Rep., 332; Callender v. Drabelle, 
35 N.W. Rep. [fa.], 240; Huoker v. Hammill, 7 Neb., 
235; Williams v. Townsend, 31 N. Y., 416; Dakine. Will- 
iams, 17 Wend. [N. Y.], 447; Fletcher v. Daugherty, 13 
Neb., 2:4; Lowenstein v. Phelan, 17 Id., 430; Harper v. 
Lily, 56 Ill., 179; Palmer v. Paimer 36 Mich., 487; Pope 
v. Llooper, 6 Neb., 178; Bank v. Peck, 8 Kan., 660; 
Round v. Donnel, 5 Id., 56; Stanclift v. Norton, 11 Id., 
218; Bennett v. Stevenson, 53 N. Y., 508 ; Ellwood v. Wol- 
cott, 4 Pac. Rep., 1056; 2 Jones, Mortgages, secs., 1181, 
1186; Dart v. Sherwood, 7 Wis., 446; Daniel, Neg. Inst., 
156, 789, 795, 835; Story v. Lamb, 52 Mich., 525; Smith 
v. Blarcom, 45 Id., 371; Brooks v. Hargreaves, 21 Id., 
254; Iralick v. Norton, 2 Id., 130; Edwards, Bills, 141; 
Lincoln Natl Bank v. Davis, 25 Neb., 376; Warner v. 
Whittaker, 6 Mich., 133; Dixon v. Hill, 5 Id., 404; Fox 
v. Bank, 30 Kan., 446; Thompson v. Kellogg, 23 Mo., 
285; Tyler v. Safford, 24 Kan., 580; Merchants Nat'l 
Bank v, Hanson, 21 N. W. Rep. [Minn.], 849. 


Hainer & Kellogg, contra, cited: Brown v. Wiley, 20 
Howard [U. 8.], 412; Brown v. Spofford, 95 U. S., 474; 
Dickson v. Harris, 13 N. W. Rep. [Ia.], 335; Linderman 
v. Disbrow, 31 Wis., 465; Tomlinson v. Nelson, 6 N. W. 
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Rep., 366; Dobbins v. Oberman, 17 Neb., 163; Johnson v. 
Way, 27 O. St., 374; Kelley v. Whitney, 45 Wis., 110; 
Fou v. Bank, 1 Pac. Rep., 789; Lowenstein v. Phelan, 17 
Neb., 429; Long v. Allen, 2 Fla. 403; Carman v. Pultz, 
21 N. Y., 547; Trask v. Vinson, 20 Pick. [Mass.], 105; 
Chapman v. Eddy, 13 Vt., 205; Bank v. Caldwell, 16 
Ind., 469; 1 Dan., Neg. Inst., sec. 187; Adams v. Saule, 
33 Vt., 538. 


Cogs, Cu. J. 


This action was brought in the Hamilton county district 
conrt by F. R. Norman, plaintiff, against Daniel M. Waite, 
Mira A. Woods, and Austin J. Rittenhouse, defendants, 
for the purpose of foreclosing a mortgage of real property 
made by said Mira A. Woods for the security of two promis- 
sory notes executed and delivered by the said Daniel M. 
Waite and Mira A. Woods to said Austin J. Rittenhouse, 
and by him indorsed to the plaintiff. The petition is in 
the usual form, with the allegation that the said notes were, 
before the same became due by the indorsement of the 
said defendant Austin J. Rittenhouse, for a valuable con- 
sideration, “indorsed, assigued, transferred, and delivered 
to the plaintiff, who is now the lawful owner and holder 
thereof; that no part of the principal or interest of said 
notes has been collected or paid, although the $1,000 note 
has long since become due and payable;” also, that the 
said Mira A. Woods did not keep the said premises in- 
sured as required by the covenants of said mortgage, but 
wholly failed to do so; that the said Mira A. Woods also 
wholly failed to pay the taxes due on said premises for the 
year 1885, amounting to $9.15, as requirdd by the covenants 
of said mortgage, but made default therein, and on Octo- 
ber 29, 1886, the plaintiff, to protect his security and to 
prevent a sale of said premises for said taxes, paid the same, 
amounting, with interest, to the sum of $9.15, no part of 
which has been paid to the plaintiff. 
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The defendant Mira A. Woods by her answer admitted 
that she executed and delivered the notes and mortgage in 
plaintiff’s petition described, and that said mortgage was 
recorded as therein alleged. She further alleged that her 
co-defendant, Daniel M. Waite, is her son and had just prior 
to the execution and delivery of said notes and mortgage 
been admitted to practice as an attorney and counselor at 
law of said court; that at sdid time Austin J. Ritten. 
house, the payee of said notes, had for more than seven 
years been an attorney and counselor at law of said court 
and for two years then last past had been the tutor of 
said Daniel M. Waite; that prior to the execution and de- 
livery of said notes and mortgage said Austin J. Ritten- 
house proposed to her, the said defendant and her said son, 
to take him, the said Daniel M. Waite, into a copartner- 
ship with him, the said Austin J. Rittenhouse, in the busi- 
ness of the practice of law and buying and selling real 
estate on commission, making colleolions, loaning money, 
and doing such other business as said Rittenhouse had 
theretofore been doing at Aurora, Nebraska, as an equal 
partner, provided said Waite would pay him, the said 
Rittenhouse, the sum of $1,500 for a half interest in said 
business and in the office furniture and library which he, 
the said Rittenhouse, then owned; that said Rittenhouse, in 
order to induce said defendant to execute and deliver said 
notes and mortgage, fraudulently and falsely represented to 
her that the firm of Rittenhouse & Chambers, in which he 
was then a copartner with one Walter Chambers in the 
business aforesaid, was doing a business whigh paid them 
$3,000 over and above all expenses, and that said Waite’s 
share of the net proceeds of the business of said Ritten- 
house & Waite, in case such partnership should be formed, 
would in one year be more than sufficient to pay him, the 
said Rittenhouse, the said sum of $1,500, and that at the - 
time said Rittenhouse made such representations he well 
knew the same to be false, and well knew that, the net, 

20 
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proceeds of the business of said firm of Rittenhouse & 
Chambers did not exceed the sum of $1,500, and said rep- 
resentations were made for the purpose of inducing said 
defendant to execute and deliver said notes and mortgage. 

She further alleged that it was expressly agreed between 
her and the said Rittenhouse, which said agreeement was 
by parol, that in case he and said Waite should enter into 
said copartnership, then upon the execution and delivery 
of said notes and mortgage by defendant the same should 
be held by said Rittenhouse as security that the said Waite 
would remain in copartnership with him, the said Ritten- 
house, and perform his part of the duties of said copart- 
nership and permit his share of the net proceeds of the 
business thereof to be applied to the payment of said 
sum of $1,500, to be paid to the said Rittenhouse until 
the same should be fully paid, and that it was expressly 
agreed that said answering defendant should not be called 
upon to pay any portion of said sum of $1,500, but that 
the same should be paid out of said Waite’s share of the 
proceeds of the business of said copartnership, and that 
said Rittenhouse should hold said notes and mortgage for 
security merely, that said Waite would not abandon said 
copartnership and that said notes and mortgage would not 
be transferred to any other person or persons. And de- 
fendant alleged that she relied upon the representations of 
the said Rittenhouse, and, believed them to be true when 
in fact they were false, and, being desirous of assisting her 
said son, she made, executed, and delivered the notes and 
mortgage aforesaid as a guaranty that said Waite would 
not abandon said copartnership without cause, before said 
sum of $1,500 should be paid to said Rittenhouse, and that 
said Waite would perform, to the best of his ability, his 
duties as a member of said copartnership, and would per- 
mit his share of the net proceeds of the business thereof 
to be applied to the payment of said sum to said Ritten- 
house until the same should be paid, and for no other pur- 
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pose whatever. She further alleged that her said son and 
Rittenhouse entered into said copartnership on or about the 
Ist day of April, 1886, and that her said son has duly 
performed each and every agreement on his part and each 
and every duty as a member of said copartnership, but 
that on or about the 15th day of. June, 1886, the said 
Rittenhouse abandoned the business of said copartnership 
and left the city of Aurora, Nebraska, where said business 
was to be carried on, went to the city of MeCook and 
formed a copartnership for the practice of law with one 
J. S. LeHew and has wholly abandoned and neglected the 
business of the firm of Rittenhouse & Waite, and fraudu-, 
lently, and for the express purpose of cheating and de- 
frauding defendant, transferred said notes and mortgage 
to said plaintiff, contrary to his said agreement with de- 
fendant. 

She further alleged that by the terms of said notes and 
mortgage the same became due on the first day of May, 
1886, and had long been due when transferred to said 
plaintiff, and that at the time the said plaintiff purchased 
the same he well knew that the defendant had a good and 
valid defense to the same and that the same had been ob- 
tained by fraud, and defendant denied that said plaintiff 
received said notes and mortgage in good faith before ma- 
tuvity and for value, and denied every allegation contained 
in said petition and not in said answer admitted. 

The defendant Daniel M. Waite, by his separate answer, 
admitted the execution and delivery of the notes sued on 
in the said case, but denied that the plaintiff received the 
same before due, and alleged that the said plaintiff was not 
an innocent holder of said notes, but that he took the same 
with information and knowledge that the ¢ame had been 
obtained through fraud, and with information and knowl- 
edge of the defense of him, the said defendant, hereinafter 
set out, to the payment of said notes; that on the 19th day 
of February, 1886, said defendant entered into an agree- 
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ment with the payee of said notes to enter into a copart- 
nership with said Rittenhouse, in the practice of law, and 
the doing of a general loan, collecting, insurance, and real 
estate busincss; that just prior to the time of the execution 
and delivery of said notes he, the said defendant, had been 
admitted to practice at the bar of said district court as an 
attorney and counselor at law ; that the payee of said notes, 
Austin J. Rittenhouse, in order to induce said defendant 
to enter into a copartnership with him, represented and 
stated to him, said defendant, that the firm of Rittenhouse 
& Chambers, a copartnership composed of said Austin J. 
Rittenhouse and one Walter Chambers, then doing busi- 
ness at Aurora, Nebraska, in the practice of law, and buy- 
ing and selling real estate on commission, and as loan, 
insurance, and collecting agents, had, during the year then 
last past, made in their said business, over and above all 
expenses, $3,000, when in truth and in fact, as said Rit- 
tenhouse well knew, said firm had not, during said year, 
made to exceed $1,500 over and above all expenses; that 
said Rittenhouse proposed to dissolve the copartnership ex- 
isting between him and said Chambers, and to buy the in- 
terest of said Chambers in the business of said firm, and 
to then take defendant into copartnership with lim as an 
equal partner, defendant to have one-half interest in,all of- 
fice furniture and library then in the office, or belonging 
to the said firm of Rittenhouse & Chambers, provided this 
defendant would pay him, the said Rittenhouse, out of his, 
this defendant’s, share of the net proceeds of the firm, which 
was to be known as the firm of Rittenhouse &’'Waile, as 
the same should be received, the sum of $1,500, with in- 
terest at ten per cent until paid, and in order to induce 
the defendant to enter into such copartnership and agree to 
pay him said sum, made the fraudulent and false represen- 
tations aforesaid. This defendant, relying on said represen- 
tations and believing them to be true, was induced to enter 
into a copartnership with said Rittenhouse for the practice 
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of law, and in doing a general loan, collection, and insur- 
ance business, and in buying and selling real estate on 
commission, said business to be carried on in Aurora, 
Hamilton county, Nebraska, and to begin on the 1st day 
of April, 1886; and it was expressly agreed and under- 
stood that said copartnership was to continue until said 
sum of $1,500, and the interest thereon, should be paid out 
of this defendant’s share of the net proceeds of the business 
of said firm, and that the said notes should be held by said 
Rittenhouse merely as a guaranty that said defendant 
would not abandon said copartnership without cause be- 
fore said sum of $1,500 should be paid as aforesaid, and 
that defendant should perform his part of said agreement. 

And defendant further alleged that it was agreed and 
understood that each of said parties should devote all his — 
time, energy, skill, and ability to the prosecution of said 
business; that said Rittenhouse and defendant, in pursu- 
ance of said agreement, did enter into said copartnership 
on the 1st day of April, 1886, and that defendant has 
evcr since duly performed on his part every condition 
and agreement in said contract, and has fully complied 
with all of his agreements in said contract, but that said 
Rittenhouse has wholly neglected and refused to comply 
with said agreement on his part, and on or about the 
15th day of June, 1886, wholly abandoned said copart- 
nership, and removed from said city of Aurora and formed 
a copartnership with one J.S. Le Hew, at McCook, Ne- 
braska, for the practice of law at said place, which said 
place is more than one hundred and fifty miles from said 
city of Aurora, and has neglected and refused to perform 
any service as a member of said firm of Rittenhouse & 
Waite, and has wholly neglected the business of said firm, 
and thereby caused persons who had employed said firm 
of Rittenhouse & Waite to refuse to continue said em- 
ployment, and to employ other counsel in such cases. And 
defendant alleged that he had received no consideration for 
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said notes except the half interest in the library and office 
furniture aforesaid, which did not exceed in value the sum 
of $350. And defendant alleged that the plaintiff had 
information of the fact and well knew before he purchased 
said notes what said notes were given for, and that said 
Rittenhouse had abandoned his contract with defendant, 
and that the consideration therefor had failed, and before 
said plaintiff had paid anything for said notes defendant 
notified him of the facts hereinbefore stated, and warned 
him, the said plaintiff, not to buy said notes of said Rit- 
tenhouse. And defendant further alleged that it was 
agreed that his share of the net proceeds of the business of 
said firm of Rittenhouse & Waite should be applied to the 
payment of said $1,500, and that said Rittenhouse had 
received large sums of money, the exact amount of which 
is to defendant unknown, which belonged to said firm, and 
in excess of the expenses of said firm, which should be 
applied to the payment of any amount which may be found 
due on account of defendant’s purchase of an interest in 
said library and furniture as aforesaid, and that there has 
never been any settlement of the accounts or business 
of said copartnership; with prayer that said Austin J. 
Rittenhouse be made a party to said action, that an ac- 
counting be had touching all of said copartnership busi- 
ness, and that any money received by said Rittenhouse 
belonging to the firm of Rittenhouse & Waite, in excess 
of the amount to which said Rittenhouse is entitled, as his 
share of the net proceeds of said bnsiness, may be applied 
to the payment of any amount due on account of his inter- 
est received by defendant in said library and office furni- 
ture, and for general relief. 

The replies of the plaintiff to the separate answers of 
the defendants are, substantially, general denials. 

There was a trial to the court, with general findings for 
the plaintiff as to the execution and delivery by the defend- 
ant Mira A. Woods to Austin J. Rittenhouse of the mort- 
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gage decd set forth in the petition, the making and delivery 
by the defendants to the said Rittenhouse of the notes 
described in the petition; that the notes were due; that 
there was then due thereon $1,764.50 with ten per cent 
interest from date ; that said Austin J. Rittenhouse sold, 
transferred, and assigned said mortgage and notes to the 
plaintiff, who was then the holder and owner thereof; also, 
that the plaintiff, in order to protect his security, paid the 
taxes levied and due on the mortgaged premises, amounting 
to $9.15; that no part thereof had been repaid and that the 
plaintiff was entitled to a foreclosure of said mortgage as 
prayed for. There was the usual judgment of foreclosure 
and sale, and the cause appealed to this court by the de- 
fendants Mira A. Woods and Daniel M. Waite. 

There are two principal questions presented by the 
record : 

1. Is the plaintiff such an indorsee, owner, and holder 
of the notes secured by the mortgage and declared on in 
the petition as entitles him to recover the contents thereof 
from the makers, although they have a defense thereto as 
against the payee? and, 

2. Under the pleadings and upon the evidence, were the 
action between the payee and the makers of the notes, 
could the former recover ? 

Appellants, in the brief of counsel, present two grounds 
upon both of which they claim that the plaintiff is not an 
innocent holder of the notes, so as to cut off a defense 
thereto existing against the payee. 

1. That the notes and mortgage were due when the plaint- 
iff obtained them. This proposition is claimed to be based 
upon a clause of the mortgage which reads as follows: “It. 
is further agreed that if said mortgagor shall fail to pay 
such taxes or procure such insurance, the said mortagee 
may pay such taxes and procure such insurance, and the sum 
so advanced, with interest at ten per cent, shall be repaid by 
the said mortgagor, and this mortgage shall stand as security 
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for the same; that a failure to pay any of said money, 
cither principal or interest, when the same becomes due, or 
a failure to comply with any of the foregoing agreements, 
shall cause the whole sum of money herein secured to be- 
come due and collectible at once.” 

It appears, both from the petition and bill of exceptions, 
that the defendant, Mira A. Woods failed to pay the taxes 
of 1885, which became delinquent May 1, 1886, upon the 
mortgaged property. Upon these premises counsel for 
appellants contend that the notes were due and dishonored 
at the time of their transfer by Rittenhouse to the plaintiff, 
so as to charge ihe latter with. notice of all infirmities 
and defenses. J am inclined to differ with counsel upon this 
point, especially in its application to the evidence in the 
case at bar, but wil] refrain from a discussion of the author- 
ities cited to sustain it,in view of the second ground, which 
is, that the plaintiff received notice of defendant’s defense to 
the notes before he parted with the consideration which he 
paid therefor. It appears from the bill of exceptions that 
the consideration which the plaintiff paid for the said notes 
and mortgage consisted of a tract of land in Hamilton _ 
county, which plaintiff held and was in possession of by 
virtue of two certain contracts of sale executed and issued 
by the Union Pacific Railway Company; that the contract 
bet ween plaintiff and Rittenhouse was made on the 18th day 
of September, 1886 ; that the said contracts were then in the 
possession ‘of plaintiff’s father, in the state of Ohio, and 
were not delivered to the said Rittenhouse until about ten 
days thereafter. But on the day of the trade plaintiff ex- 
ecuted to Mrs. Rittenhouse, wife of Austin J. Rittenhouse, 
doubtless at the request of:said Austin J. Rittenhouse, and 
as a part of the transaction between Rittenhouse and 
Norman for the transfer of the said notes and mortgage, 
an instrument in writing, which was put in evidence upon 
the trial and which I here copy : 
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“ARTICLES OF AGREEMENT, 

“T, F. R. Norman, party of the first part, have this day 
assigned and transferred all my right, title, and interest 
in and to the west one-half of the northwest one-fourth 
of section No. 11, township No. 9 N., of range No. 6 
west, in Hamilton county, Nebraska, to Louisa J. Ritten- 
house party of the second part for and in consideration of 
the sum of fifteen hundred dollars, the receipt whereof is 
hereby acknowledged, and I do hereby sell, assign, and 
transfer to her all my right, title, and interest in the two 
Union Pacific Railway Company’s contracts of sale Nos. 
40140 and 40141, which I now own and hold for said 
land, and I represent that I am the owner of said contracts 
by assignment from J. H. Stokesbury, and that I will de- 
liver said Louisa J. Rittenhouse said contracts, numbéred 
as aforesaid, with the assignments of said J. H. Stokes- 
bury to said contracts thereon, written in due form ; that 
I will deliver said contracts within ten days from this 
date. I, Mary E. Norman, wife of F. R. Norman, do 
hereby relinquish all my right of dower in the above de- 
seribed Jand.” Signed by F. R. Norman, and Mary E, 
Norman, witnessed and acknowledged before a notary 
public. 

The acknowledgment is dated the 18th day of Septem- 
ber, 1886, which is the only date the paper contains. 

It appears from the evidence that the transfer of the 
notes by Rittenhouse to Norman, and the execution and 
delivery of the above paper by Norman and wife to Rit- 
tenhouse, occurred on Saturday, after or shortly before the 
close of business hours, and there were circumstances of 
haste and precipitation connected with the transaction, as 
detailed by the plaintiff when on the stand, and by Rit- 
tenhouse in his deposition, which were calculated to have 
put the plaintiff on his guard in trading for the notes. 
But there is no direct evidence of the plaintiff having had 
actual notice of defendant’s defense to the notes and mort- 
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gage until the Monday following, when the defendants, 
Mrs. Woods and Waite, together with their counsel, went 
to the office of the plaintiff and informed him of their de- 
fense and requested him to retain matters in statu quo. 
The Union Pacific railroad certificates were then still in 
Ohio, and, so far as Rittenhouse was concerned, still under 
the control of the plaintiff. No legal title to the land 
ever having been in the plaintiff, of course none passed 
from him to Mrs. Louisa J. Rittenhouse by virtue of the 
paper above copied, and whatever equities passed to her 
were burdened with the superior equity of Mrs. Woods, 
if her theory of the transaction between her and Ritten- 
house is sustained by the evidence. The plaintiff, a busi- 
ness man, knew that he could not convey title to the land, 
at all events he made no attempt to do so; but entered 
into an agreement to deliver the certificates with the as- 
signment of the original holder thereon and thus enable 
Mrs. Rittenliouse or her husband to obtain title to the 
land from the railroad company where it still remained. 
It is not deemed of importance that the writing contains 
some words of grant. It is headed “Articles of Agree- 
ment” and even had the title to the land been in the 
plaintiff, which it was not, this paper would occupy no 
higher grade than that of an agreement to convey. (See 
Jackson v. Myers, 3 Johnson’s R., 387.) Granted that the 
plaintiff was an innocent purchaser of the notes and mort- 
gage so far as such purchase had proceeded upto Monday, 
the 20th day of September, when he received the notice 
above stated, he had then not parted with the considera- 
tion, which was the delivery of the Union Pacific railroad 
certificates “with the assignments of J. H. Stokesbury 
to said contracts thereon.” It has been often held in 
cases of the transfer by indorsement of commercial paper 
to which there was a defense while in the hands of the 
payee, but not as against a bona fide holder for value with- 
out notice, that in order to make a reply to the defense to 
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such note setting up the bona fide purchase of such note by 
the plaintiff and its indorsement to him for value before 
maturity and without notice, such plaintiff must allege and 
prove that he not only bought, but also paid for, the note 
before notice of fraud or other defense. (See Daniel on 
Negotiable Instruments, sec. 789a, and case there cited; 
see also, 35 cases cited in note 2, Devlin on Deeds, see. 
736.) 

The plaintiff had bought, but had not paid for the notes 
and mortgage, when he received actual notice from the 
makers, of the facts which they then and now claim con- 
stitute a defense thereto. By reference to the several an- 
swers of the defendants, Mrs. Woods and Waite, as set out 
in the statement, it will be seen that the defense to the 
notes and mortgage consisted in the allegation that, contem- 
poraneous with the execution and delivery of the notes and 
mortgage, and as the true and only consideration for the 
execution and giving thereof, the said Waite and Ritten- 
house entered into a copartnership for the practice of law 
and collecting agency, etc., and that as a consideration and 
compensation to Rittenhouse, who was already established 
in said business, Waite, who had just finished his course of 
study in the office of Rittenhouse, and had then lately been 
admitted to practice as an attorney at law, was to pay to 
Rittenhouse out of his share of the net earnings of the 
firm, as fast as the same should be realized, the sum of 
fifteen hundred dollars, and that the said notes were exe- 
cuted by Waite and his mother, Mrs. Woods, and delivered 
to Rittenhouse, and the mortgage executed by the latter 
upon her house and lot to secure said notes, the whole to 
be a guaranty or security to Rittenhouse for the faithful 
performance by Waite of his part of said contract, to the 
extent that he would coutinue and act as a member of said 
partnership until his half of the net proceeds of the earnings 
thereof should be sufficient to pay the said sum of fifteen 
hundred dollars, and pay the same to said Rittenhouse, 
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or allow him to draw and appropriate the same. Also, 
that shortly after the formation of said copartnership and 
the giving of said notes and mortgage, the said Rittenhouse 
abandoned the said partnership and business, left the city 
of Aurora, and county of Hamilton, where the same had 
been and was to be carried on, entered into partnership 
with another party, and commenced and thereafter prac- 
ticed law and carried on business in another and distant 
part of the state. In support of the position that the 
above facts constitute a defense to the action, or would, had 
the same been instituted by Rittenhouse, appellants cite the 
cases of: Austin v. Pickler (a North Carolina case), 4 So. 
Rep., 35; Michels v. Olmstead, 14 Fed. Rep., 219; Bank 
v. Luckow, 3 N. W. Rep., 484; Skaaraas v. Finnegan, 16 
Id., 456; Westeman v. Krumweide, 15 Id., 255; Cullmans 
v. Lindsay, 6 -Ath. Rep., 332; Dorrington v. Minnick, 15 
Neb., 403; Hooker v. Hammill, 7 Id., 235. These cases 
are mostly in point and tend to establish the proposition as 
above stated. They are not met by citations of cases, or au- 
thorities to the contrary. I cite the following cases to the 
same point: Thudium v. Yost, 11 Atl. Rep., 436; Wood 
v. Matthews, 73 Mo., 477; Howard v. Stratton, 64 Cal., 487 ; 
Whiting v. Steer, 16 Reporter, 134. 

I do not remember to have seen the law on this subject 
so clearly stated elsewhere as by Judge Krekel, United 
States district judge of the western district of Missouri, 
in his charge to the jury in the case of Michels v. Olm- 
stead, supra, in the following words: “When parties, 
without any fraud or mistake, have deliberately put their 
engagements in writing, the law declares the writing to be 
not only the best, but the only evidence of the agreement; 
but this does not prevent parties to a written agreement 
from proving that, either contemporaneously or as a pre- 
liminary measure, they had entered into a distinct oral 
agreement on some collateral matter, or an oral agreement 
which constitutes a condition on which the performance of 
the written agreement is to depend.” 
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The making of the oral agreement substantially as set 
out in the answers was sworn to by Mrs. Woods and Waite 
as witnesses on the trial, and although it is denied by Rit- 
tenhouse in his deposition, it cannot be denied or doubted 
that the weight of evidence is very largely in favor of the 
truth of the answers. But even if there had been no oral 
agreement as set up in the answer, and testified to by the 
litigating defendants, could Mr. Rittenhouse or his in- 
dorsee, with notice, have enforced the collection of these 
notes either in a court of law or equity? I think not. 
Viewed in the light most favorable to the plaintiff in that 
event, the consideration for the notes was the taking by 
Rittenhouse, a lawyer of many years’ practice, of Waite, a 
young man just admitted to practice, into partnership with 
him in the practice of law and its kindred pursuits. ‘This 
clearly implied the continuation of such relationship and 
its advantages to Waite for a series of years, unless sooner 
terminated by the death of one of the partners, or the for- 
feiture by Waite of his right to such relationship by mis- 
conduct; and it appears from the whole case, and is 
undisputed, that within less than three months after enter- 
ing into such relationship, and without any disclosed cause 
or reason, Mr. Rittenhouse abandoned the city, county, . 
and judicial district in which the business of such partner- 
ship was, and was to be carried on, and withdrawing him- 
self to a distant part of the state, entered into business 
relations inconsistent with the further relation of partner- 
ship with Waite, which relationship, as is contended, con - 
"stituted the consideration for which the notes were given. 
This is not met by the possible suggestion that it was to 
Waite’s advantage that the entire business was abandoned 
tohim. The purchase or sale of the entire business and 
practice of Rittenhouse was not contemplated by either 
party when the notes were. given, and the withdrawal of 
Rittenhouse was as much a violation of the contract of 
partnership as would have been the forcible exclusion of 
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Waite therefrom. In either case the result would be a 
failure of the consideration for the notes, if, as contended 
by plaintiff, such consideration was the taking of Waite 
into partnership by Rittenhouse. ; 

I therefcre reach the conclusion that the findings and 
judgment of the district court are neither of them sus- 
tained by the case or the law applicable thereto. 

The judgment and decree of the district court is 


REVERSED, AND CAUSE DISMISSED. 
MAXWELL, J., concurs, 


Norvat, J., having tried the case in the court below, 
did uot sit, 


OmaHaA & R. V. R. Co. v. Jounw H. Severin, 
[FILED SEPTEMBER 18, 1890.] 


1. Railroads: Farm Crossixes: STATUTES ConsTRUED. Section 
106 of chap. 16, Comp. Stats., construed, and held, that the 
“‘causeway or other adequate means of crossing,’’ which rail- 
road corporations are required to make and keep in repair, when 
any person owns land on both sides of any railroad, and when 
requested so to do, isan adequate means of crossing such rail- 
road track and right of way by such owner on foot or horseback, 
with wagon or carriage, or with domestic animals under his con- 
trol, but is not required to be adequate to the free passage of 
unherded cattle or other domestic animals wandering unre- 
strained from one side of the railroad to the other. 


2. —— : . Section 1 of chapter 72 construed, and 
held, that the railroad corporations to which the provisions of 
said section apply are required, under the penalty of the liabili- 
ties therein specified, to erect and maintain fences on both sides 
of their railroad ‘“‘suitably and amply sufficient to prevent cat- 
tle, horses, sheep, and hogs from getting on the said railroad, ex- 
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cept at the crossings of public roads and highways, and within 
the limits of towns, cities, and villages;’’ that this includes the 
space on either side opposite to private or farm crossings of the 
railroad, at which points such corporations are required to make 
or leave openings in such fence with gates or bars to close and 
secure such openings; but are not required to put in cattle 
guards at such private or farm crossings, 


Error to the district court for Lancaster county. Tried 
below before Fretp, J. 


John M. Thurston, and W. R. Kelley, for plaintiff in 
error. 


W. M. Woodward, contra. 
Cases cited by counsel are referred to in opinion, 


Cosy, Cu. J. 


The plaintiff was the owner of a farm consisting-of a 
square tract of 160 acres of land according to the govern- 
ment surveys. 

The defendant, being engaged in constructing a line of 
railroad, and having the right to apply for an exercise ot 
the power to condemn and use the right of way over and 
upon the plaintiff’s land, upon the refusal of the owner of 
such real estate to grant the same for a price stipulated by 
the parties, applied to the plaintiff to purchase the real estate 
necessary for its right of way, and by mutual agreement 
and contract the defendant purchased of the plaintiff, and 
the plaintiff conveyed by deed to the defendant, in consid- 
eration of $240, “astrip of land through the soutHeast 
quarter of section 26, township 7, range 6 east, one hun- 
dred feet in width, being fifty feet on either side of the 
center line of the road of said company as located or to be 
located by the engineer of the said railroad company for 
the construction of the same,” with a proviso for the rever- 
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sion of the land to the grantor, and his heirs, in case of 
the abandonment of the route by the railroad company. 

Afterwards the defendant located its line and constructed 
its railway on and across the said tract, in a direction 
nearly north and south and nearly equally bisecting the 
same, leaving the dwelling house, barn, corral, and pasture 
and other outbuildings ‘and well on the east half. As 
understood from the evidence, only fields and a calf pasture, 
and that uncertain, are on the west side of the railroad. 
A public road leading to the village of Firth forms the 
south boundary of plaintiff’s land; also a publie road on 
the east side about ten rods from the plaintiff’s dwelling 
house. Before the conveyaince of said right of way and 
the location of the railroad plaintiff had made and used a 
private road running east and west across his farm, and 
crossing the line afterwards ocenpied, by the railroad, some 
three or four rods south of the center of the quarter sec- 
tion tract; to use plaintiff’s language, in crossing his farm 
from east to west on this particular track, “because he had 
to put in a culvert over a little draw.” 

Some time after defendant had constructed and operated 
its railroad line, the plaintiff served a notice requiring it to 
fence its track and right of way, “and put in the necessary 
cattle guards.” The defendant thereupon erected fences on 
each side of its right of way, and at the point where the 
railroad crosses the private farm road, that being, as tes- 
tified to by plaintiff, the most convenient place for a 
crossing, and doubtless pointed out by him to defendant 
as the point where he desired the crossing to be placed, 
made openings in the fence on either side, with gates, but 
placed no wing fences, nor constructed any cattle guards 
in its track. The defendant also planked the space between 
the rails so as to provide for its being crossed with wagons. 

The plaintiff brought his action in the nature of man- 
damus to compel the defendant railroad company to put in 
cattle guards, including wing fences, so that gates might 
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be left open or removed and cattle allowed to pass from 
that part of the farm on one side of the railroad track and 
right of way to the other side of the same unattended and 
unwatched, without danger of their going upon the rail- 
road track off of the said crossing directly, or of their first 
wandering off said crossing along the right of way, and 
thence getting upon the railroad track. Upon the trial 
there was evidence that one way from said crossing, about 
forty rods distant, there is a cut made by the railroad some 
seven or eight feet deep, and the other way the plaintiff 
had set out trees for a windbreak, near the railroad, which 
prevented trains approaching from either way being seen in 
time to enable the plaintiff to drive his cattle from one 
part of his farm across the railroad track to the other. 
The court found for the plaintiff, that the defendant is 
bound by Jaw to maintain an adequate crossing at the 
point designated by plaintiff; that what is an adequate 
crossing is to be determined by the facts of the case; that 
in this case an adequate crossing is not provided without 
cattle guards to complete it; and there was a judgment that 
the defendant construct and put in place at the crossing in 
question, within thirty days from the date of the judgment, 
a good aud sufficient cattle guard on both sides of the 
crossing, said cattle guards to be of the kind usually built by 
defendant at such points, etc., with judgment for costs. 

The cause being brought to this court on error by the 
defendant, fairly presents the question whether any law or 
statute is in force in this state which makes it the duty of 
railroad companies to construct cattle guards at private or 
farm crossings. But one section of statute is cited by defend- 
ant in error, sec. 106, chap. 16, Comp. Stats. of Nebraska, 
as follows: “ When any person owns land on both sides of 
any railroad, the corporation owning such railroad shall, 
when required so to do, make and keep in good repair one 
causeway or other adequate means of crossing the same.” 
This chapter of the statutes is entitled ‘“ Corporations,” 

21 
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and is divided into twenty-one subdivisions, The eighth, in 
numerical sequence, is entitled “Railroad Companies.” 
The fifty sections composing it, including sec. 106, above 
quoted, were taken by the compiler from an act of the ter- 
ritorial legislature of Nebraska, entitled “An act to create 
and regulate railroad companies,” approved February 8, 
1864. 

We are cited to no case where the language of section - 
106 has been construed, nor do I know of any. There is 
nothing in the context, or in any other section of the act, 
tending to indicate the sense or meaning in which the word 
““causeway ”’ is there used ; nor does the definition of it from 
dictionaries and cyclopedias give much assistance. Web- 
ster defines it: “A way raised above the natural level of 
the ground by stones, earth, timber fascines, ete., serving 
as a dry passage over wet or marshy ground, or as a mole 
to confine water to a pond or restrain it from overflowing 
lower ground,” and such is substantially the definition of 
the Century dictionary, and of the cyclopedias. The words 
of the statute, ‘one causeway, or other adequate means of 
crossing the same,” indicate the legislative judgment that 
a causeway, whatever it may be, when applied to a railroad, 
is an adequate means of crossing its track. If the section 
only applied to such a part of a railroad as is known as a 
fill, where the road-bed is raised by an embankment above 
the natural level of the land, it would be reasonably clear 
that the causeway intended was a raising of thie cross- 
road adjacent to the railroad track with gradients on either 
side for the convenience of crossing with carriages, wagons, 
and by horsemen. And I can conceive of no other sense 
in which the language could have been used in the present 
instance. Surely the word is not to be confounded with 
viaduct or. bridge, as that means of crossing a railroad 
could only be cheaply or economically used where there is 
a very deep cut, which is not common to railroads in this 
state. This section applies as well to uncultivated as to cul- 
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tivated land, and to that uninclosed as well as to that which 

is fenced. The ownership of land, on both sides of the 

railroad, gives the right to the causeway, or other adequate 

means of crossing, and not the ownership or possession of 
live stock by the land-owner. The right of an owner of 
land on both sides of a railroad to an adequate means of 
crossing from one part of the land to the other, doubtless 

within the meaning of the statute, implies the right of such 

owner to such means of crossing, with any domestic animals 

under his control. But a careful reading of the fifty see- 

tions of the sub-chapter, fails to indicate that it was in the 

legislative mind to provide for unherded animals wandering 

from one side of a railroad to the other. Neither cattle nor 

animals are mentioned in the statute, and, as we have seen, 

the ownership nor possession of cattle adds to the right of 
an owner of lands to adequate means of crossing; the con- 

clusion is therefore not only logical but irresistible that a_ 
means of crossing that is adequate for one owner of land 

on both sides of a railroad is, in contemplation of the stat- 

ute, adequate for all such owners. Jf not, then such ade- 

quacy depends upon the character of the railroad track and 

right of way between the lands of such owners, whether 

level, cut, or fill, not upon the use of the Jand on either 

side of the railroad, nor upon the possession of cattle by 

such owner. 

There is one other provision of the statute applicable to 
this question: “An act to define the duties and liabilities 
of railroad companies,” approved June 22, 1867. This 
act has been several times amended, but in so far as its 
provisions are involved in the present question they remain 
unchanged, and the act now constitutes the first article of 
chap. 72 of the Compiled Statutes of 1889. The object of 
this act was to compel railroad companies to fence their 
lines, defining their duties in that respect, and their liabili- 
ties in case of failure to perform them. By its provisions 
every railroad company whose lines, or any part thereof, 
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were then open for use, was required, within six months 
after the passage of the act, and every one formed, or to be 
formed, whose lines were not then open for use, within six 
months after the lines of such railroad should be open, to 
erect, and thereafter to maintain, fences on the sides of 
their said railroad, or the part thereof’ so open for use, suit- 
ably and amply sufficient to prevent cattle, horses, sheep, 
and hogs from getting on the said railroad, except at the 
crossings of public roads and highways, and within the 
limits of towns, cities, and villages, with opens or gates or 
bars at all the farm crossings of such railroads for the use 
of the proprietors of the lands adjoining such railroad, and 
that they should also construct, where the same had not 
already been done, and thereafter maintain, at all road 
crossings then existing, or thereafter established, cattle 
_guards suitable and sufficient to prevent cattle, horses, 
sheep, and hogs from getting on to such railroad. The 
section further provides that so long as such fences and 
cattle guards shall be made, after the time therein pre- 
scribed therefor shall have elapsed, and when such fences 
and cattle guards, or any part thereof, are not in suffi- 
ciently good repair to accomplish the object for which the 
same was therein prescribed and intended, such railroad 
corporation and its agents, should be liable for any and all 
damages which should be done by the agents, engines, or 
trains of any such corporation to any cattle, horses, sheep, 
or hogs thereon; and also, that when such fences and 
guards shall have been fully and duly made and shall be 
kept in good and sufficient repair, such railroad corpora- 
tion should not be liable for any such damages unless 
negligently or willfully done. 

By the above provisions railroad companies are required, 
under the penalty of certain liabilities, to erect and main- 
tain, on the sides of their respective railroads, fences suit- 
ably and amply sufficient to prevent live stock, of the kind 
therein specified, ‘from getting on the said railroad except 


or 
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at the crossings of public roads and highways and within 
the limits of towns, cities, and villages.” It cannot be 
claimed that this language will bear the construction that 
private or farm crossings might be left unfenced, and cattle 
guards or pits dug in the bed of the railroad on each side 
of such crossing substituted for a fence. The sole object 
of the required ferice is to prevent cattle, horses, sheep, and 
hogs from getting on the railroad; but the necessities of 
travel required that an exception should be made as to 
public roads and highways. No such necessity was recog- 
nized by the framers of the statute in regard to private or 
farm crossings ; so that by the letter of’ the law such fence 
was required to be erected “suitable and sufficient to pre- 
vent cattle, horses, sheep, and hogs from getting on the 
said railroad” at private or farm crossings. In other 
words, the entire railroad is required to be fenced with the 
exception of certain places; private or farm crossings not 
being within such exception, the general requirement to 
fence applying to them. 

But thewords of the statute, immediately following those 
last above quoted, must be considered in connection there- 
with. They are, “with opens, or gates, or bars, at all the 
farm crossings of such railroads for the use of the proprie- 
tors of the lands adjoining such railroads, and shall also 
construct, where the same has not already been done, and 
hereafter maintain, at all railroad crossings now existing, or 
hereafter established, cattle guards suitable and sufficient to 
prevent cattle, horses, sheep, and hogs from getting to such 
railroad.” That part of the sentence quoted, consisting of the 
first twenty-six words, and which should be followed by a 
semi-colon, but is not, if taken literally would be satisfied 
by the erection of a fence with either an open or opening 
without either gate or bars, or a gate or bars without an 
opening at the farm crossings. But when these words are 
considered in connection with the remainder of the section, 
and especially the purpose and object of the statute requir- 
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ing railroads to be fenced, and also in view of the purpose 
and object of requiring either opens, gates, or bars at farm 
crossings, it seems clear to my mind that the statute re- 
quires an opening in the fence,and such opening to be 
secured by agate, or bars, at all farm crossings. Were there 
any ground for doubt as tothe above construction, such 
doubt must, I think, be ‘satisfied by the consideration of 
the residue of the section preceding the proviso. This 
part of the section requires all railroad corporations, when 
the same had not already been done, to construct, and there- 
after to maintain, at all road crossings, cattle guards suit- 
able and sufficient to prevent cattle, horses, sheep, and 
hogs from getting on to such railroad. Thus the statute 
recognizes a clear distinction between “road crossings,” 
which words are evidently here used as the equivalent of 
“ public roads and highways,” as designated in the fore- 
part of the section, and farm crossings. In the one case it 
requires the construction of cattle guards, and in the other 
opens, gates, or bars, or, as we have seen, openings in the 
fence secured by gates or bars. 

Neither the time nor space at my disposal will admit ofan 
exhaustive review of the cases decided under statutes similar 
to that of ours. Scme reference to them, however, is deemed 
‘ necessary. A statute of the state of New York was en- 
acted in 1850, entitled “An act to authorize the formation 
of railroad coporations and to regulate the same,” a part of 
one section of which I quote: 

“Sec. 44. Every corporation formed under this act shall 
erect and maintain fences on the sides of their road, of the 
height and strength of a division fence required by law, 
with openings, or gates, or bars therein, and farm crossings 
of the road for the use of the proprietors of lands ad- 
joining such railroad ; and also construct and maintain cat- 
tle guards at all road crossings suitable and snfficient to 
prevent cattle and animals from getting on to the railroad.” 


Under this statute the case of Brooks v. N. Y. & Erie R. 
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Co., 13 Barb., 594, arose, which was an action to recover 
for the lita: of two cows of the plaintiff by the engine 
and cars of the company upon the railroad track. The 
cattle had entered upon the right of way and track of the 
railroad through a gate in the fence, between the right of 
way and the grounds of a third person, which gate had 
been habitually left open. The plaintiff claimed to re- 
cover on the grounds of the absence of fences and of cattle 
guards at said point, which was a private or farm crossing. 
The opinion of the supreme court, not a court of last re- 
sort, was delivered by Mr. Justice Shankland. After dis- 
cussing two points, not necessary to be noticed here, the 
opinion proceeds : 

“T am also of the opinion that the true reading of the 
section does not require the company to construct and 
maintain cattle guards at farm crossings of the road, but 
only at road crossings. The first clause of the section be- 
fore the period (semicolon, in fact) relates to farm cross- 
ings only; and the last clause relates to public crossings 
only. 

“The cattle guard was thought not necessary at farm 
crossings where fences, gates, or bars would be sufficient to 
keep cattle within the adjoining fields, except when driven 
across by the owners; but road crossings, where cattle run- 
ning at large in pursuauce of town reyulations, or other law- 
ful cause, were liable to pass in and upon the track of the 
railroad, required the additional protection afforded by the 
cattle guards mentioned in thie statute.” 

The judgment for the plaintiff in the lower court was 
reversed. 

The above act was amended in 1854, by which sec. 44 
of the original act was substantially re-enacted as sec. 8 of 
the ameudatory act. The language of the two sections 
is so nearly identical as to render the reproduction of 
the second as quite superfluous. Under the amendatory 
act the case of Jones v. Seligman., 81 N. Y., 190, was 
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Lrought to the court of appeals. ‘This was a bill in equity 
against the defendauts as acting trustees of the bond- 
holders of a railroad company, asking that the defendants 
be adjudged to specifically perform the duties imposed 
upon them by law, in respect to the matters set forth, and 
that they be required to build and maintain fences on each 
side of the lands taken by them from the plaintiff for rail- 
road purposes, and described in the complaint, on which 
their railway is constructed through the plaintiff’s farm, 
in the manner required by law, aud also a farm crossing 
under said railroad. 

After the above statement of the case, the opinion of the 
court by Mr. Justice Miller continues: “Section 8 of the 
general railroad act [chapter 282, Laws of 1854] requires 
that every railroad corporation * * * shall, before 
the lines of such railroad are opened, erect, and thereafter 
maintain, fences on the sides of their roads, of the height 
and strength of a division fence, as required by Jaw, with 
openings, or gates, or bars for the use of the proprietors of 
the land adjoining such railroad, and to construct and 
maintain cattle guards at all said crossings, and declares 
that so long as such fences and cattle guards shall not be 
made, and when not in good repair, the corporation and its 
agents shall be liable for all damages ; and when such fenceg 
and cattle guards shall have been made and kept in good 
repair, such corporation shall not be liable for any such 
damages, unless negligently and willfully done.” The 
learned judge then goes on to construe the statute, holding 
that it-imposes upon railroad corporations the duty of put- 
ting in cattle guards at all farm crossings, and that in the 
case before him the plaintiff was entitled to a crossing 
under the railroad. 

Tt will be observed that the opinion only santas a part 
of the first sentence of the section. The quotation stops at 
a comma, and that which follows is only a construction 
placed upon the balance of the sentence, and with all due 
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respect to the judge who wrote, and the court which‘adopted, 
the opinion, I must say that such construction was not 
justified by the language of the sentence. The succeeding 
words are, to continue the quotation where it stops in the 
opinion, “and shall also construct, where the same has not 
already been done, and hereafter maintain, cattle guards at 
all road crossings suitable and sufficient to prevent cattle, 
horses, sheep, and hogs from getting on to such railroad.” 

This opinion, being thus so manifestly based upon a mis- 
conception of the statute, thus construed, cannot be received 
as an authority by this court. _ 

The Compiled Statutes of the state of Missouri (1879) 
article 2, section 809, provide that “every railroad cor- 
poration * * * shall erect and maintain lawful fences 
on the sides of the road where the same passes through, 
along, or adjoining inclosed or cultivated fields, or unin- 
closed lands with openings and gates therein, to be hung 
and have latches or hooks, so that they may be easily opened 
and shut at all necessary farm crossings of the road, for 
the use of the proprietors or owners of the Jand adjoining 
such railroad, and also to construct and maintain cattle 
guards, where fences are required, sufficient to prevent 
horses, cattle, mules, and all other animals from getting on 
the railroad; and until fences, openings, gates, and farm 
crossings and cattle guards, as aforesaid, shall be made 
and maintained, such corporations shall be liable in double 
the amount of all damages which shall be done by its 
agents, engines, or cars to horses, cattle, mules, or other 
animals on said road, or by reason of any horses, cattle, 
mules, or other animals escaping from or coming upon said 
lands, fields, or inclosures, occasioned in either case by the ° 
failure to construct or maintain such fences, or cattle 
guards,” etc. Under this statute arose the case of Dent 
v. The St. Louis & Iron Mountain Railway Company, 88 
Mo., 496. This was an action for the recovery of double 
damages for stock killed by a train of cars in consequence 


ry 
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of the alleged failure of the road to construct cattle guards 
at plaintiff’s farm crossing. From a judgment of the 
circuit court for the plaintiff the cause was taken to the 
supreme court, on appeal, and reversed. The opinion, by 
Chief Justice Henry, held that the statute did not require 
the construction of cattle guards at farm crossings, citing 
with approval the decision in Brooks v. N.Y. & E. R. 
Company, supra. 

The Revised Statutes of the state of Illinois (1875) con- 
tained the provision as a part of chap. 114, sec. 37, * * * 
“That every railroad corporation shall * * * erect, 
and thereafter maintain, fences on both sides of its road, 
or so much thereof as is open for use, suitable and suffi- 
cient to prevent cattle, horses, sheep, hogs, or other stock, 
from getting on such railroad (except at the crossings of 
public roads and highways, and within the limits of cities 
and incorporated towns and villages), with gates or bars at 
the farm crossings of such railroad, which farm crossings 
shall be constructed by such corporation when and where 
the same may become necessary for the use of the proprie- 
tors of the lands adjoining such railroads; and shall also 
construct, where the same has not already been done, and 
thereafter maintain, at all road crossings now existing, or 
hereafter established, cattle guards suitable and sufficient to 
prevent cattle, horses, sheep, hogs, and other stock from 
getting on such railroad,” etc. Under this statute, the case 
of P. P. & J. R. Co. v. Barton, 80 Ill., 72, arose. In the 
court below, Barton sued the railrway company for the 
value of stock belonging to him that had been killed by 
the engine and cars of the defendant at two different times 
and places. One of the animals for which the plaintiff re- 
covered was killed in the town of lower Peoria, at a point 
where it was not the duty of the railroad company to have 
fenced its track. I quote from the opinion of the supreme 
court by Chief Justice Scott, that “the other stock was 
killed on the defendant’s road where it passes through a 
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common field, consisting of several square miles, owned by 
different persons, some of whom resided therein, and was 
fenced only on the outside. The railway company, al- 
though its road had been open for use more than six 
months, had not fenced its track entirely through the in- 
closure. Within the limits of this common field, and near 
where the stock was killed, there was a crossing which de- 
fendant insists was a ‘public road crossing,’ and that the 
company could not lawfully fence across it. It was used 
principally by parties residing within the inclosure, and 
was not a public road in any just sense; but if it was, it 
would not release defendant from liability for the stock . 
killed near that point. The stock was not killed exactly 
on the crossing. Had it been a public crossing, it would 
have been the duty of the company to have placed ‘cattle 
guards’ there to prevent stock from getting upon the track ; 
and if a private ‘farm crossing,’ as it really was, it was the 
duty of the company to place there bars, or gates, for the 
protection of stock that might lawfully run at large within 
the common field. The company had erected neither ‘cat- 
tle guards’ nor ‘bars or gates,’ and it was therefore clearly 
liable for the stock killed.” The judgment was reversed 
because the plaintiff had* been allowed to recover also for 
one animal killed when, under the declaration and proof in 
the case, there was no liability on the defendant; otherwise 
it would have been affirmed. 

The General Statutes of the state of Miunesota (1878), at 
chap. 34, secs. 54-5, provide that “all railroad companies 
in this state shall, within six months from and after the 
passage of this act, build, or cause to be built, good and suf- 
ficient cattle guards at all wagon crossings, and good and 
substantial fences on each side of such road. 

“Sec. 55. All railroad companies shall be liable for 
domestic animals killed or injured by the negligence of 
such companies; and a failure to build and maintain cattle 
guards and fences, as above provided, shall be deemed an 
act of negligence on the part of such companies.” 
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In the case of Sather v. Chicago, Milwaukee & St. Paul 
R. Co.,40 Minu., 91, in the opinion of the court, by Judge 
Vanderburgh, this statute is construed that wagon crossings 
“ means established wagon roads intersecting railroads. The 
statute does not name or include ‘ private ways,’ or ‘farm 
crossings, so called. The former are to remain open and 
are protected by cattle guards and wing fences, while the 
adjacent farms or lands are required: to be separated 
from the right of way by fences on each side of said road ; 
and if farm crossings are reserved or secured by adja- 
cent land-owners for private convenicnce, the gates and 
_ bars for the openings are understood to be a part of the 
fence, and hence sufficient to protect stock and keep it from 
going upon the track, except when taken across the same 
by or under the authority and direction of the owner; and 
the provisions of the statute as made do not reach such 
cases. In other words, the statute requires railroad com- 
panies to fence along their right of way wiere it can do so, 
but it cannot fence ccross highways, the protection there 
required, in order to keep cattle off the track, is the main- 
tenance of cattle guards ; and, in the absence of special or 
other statutory provisions than is provided in the chapter 
referred to, we think the road is fenced, as respects the farm 
crossings, where safe and proper gates are erected and main- 
tained.” The court cites the cases of Brook v. N. Y.& E. 
R. Co., supra, and Cook v. Milwaukee & St. Paul R. Co., 
36 Wis., 45. The judgment for the plaintiff in the lower 
court was reversed. 

An act of the legislature of the state of Wisconsin, en- 
titled “An act in relation to railroads and the organization 
of railroad companies,” approved March 22, 1872, provided 
sec, 30, that “ every railroad company or other party having 
the control or management of a railroad, the whole or any 
part of which shall be located in this state, shall and is 
hereby required to erect and maintain good and sufficient 
fences on both sides of such road (depot grounds excepted) 
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of the height of four and a half feet, with openings, or 
gates, or bars therein, and suitable and sufficient farm 
crossings of the road for the use of the proprietors of 
the lands adjoining such railroad ; and also construct and 
maintain cattle guards at all highway crossings to prevent 
cattle and other animals from getting on to such railrozd.” 
It is further provided that until such fences and cattle 
guards shall be constructed, such railroad company, or 
other party, should be liable for all damages done by the 
agents or engines to cattle, horses, or other animals 
thereon; and it was further provided that when such 
fences should be duly made and maintained the railroad 
company should not be liable for any such damages unless 
willfully or negligently done. 

In the case of Cook v. M. & St. P. R. Co., supra, the 
supreme court in the opinion by Judge Lyon construes the 
said statute, from which opinion I quote: “The only neg- 
ligence which the complainant imputes to the defendant is 
the failure to put in the additional cattle guard; and the 
loss of or injury to the horses of the plaintiff is attributed 
solely to the absence thereof. The action is predicated 
upon the hypothesis that the defendant was under a legal 
obligation to put in the cattle guard, and hence is liable for 
all damages suffered by th plaintiff in consequence of its 
neglect to do so. Unless this hypothesis is correct, the 
complaint fails to show a cause of action against the de- 
fendant. The controlling question is, therefore, was the 
defendant under a legal obligation to put in such cattle 
guard? The complainant does not allege that the defend- 
ant ever agreed to do so, but it is argued that this is a public 
duty, the performance of which is obligatory upon the de- 
fendant without any such agreement. It is quite true (and 
the court has so held) that the defendant, as lessee in pos- 
session of the railroad, holds it subject to all duties im- 
posed on its lessor for the benefit and protection of the 
public. (MeCall v. Chamberlain, 13 Wis., 637.) But the 
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extent of such public duty in respect to cattle guards is 
fixed and determined by the statute on that subject, which 
does not require railway companies to construct cattle 
guards at farm crossings, but only highway crossings”— 
citing the statute as above. The judgment of the lower 
court overruling a demurrer to the complaint was reversed, 

The Indiana decisions, while in line with the cases cited, 
are not considered as authority in this state; the statute of 
that state in regard to the duty of railroads to fence their 
lines being so different from our own, 

The only cases cited by either party in the briefs of 
counsel, in the case at bar, are Boggs v. C., B.& Q. R. Co., 
6 N. W. Rep., 744, and Gray v. Burlington & Mo. R. 
Co., 37 Ta., 119. The decisions and opinions in these 
cases are founded upon sec. 1936 of the Code of Iowa, 
that “when any person owns land on both sides of any 
railway the corporation owning the same shall, when re- 
quested so to do, make and keep in good repair one cattle 
guard and one causeway or other adequate means of cross- 
ing the same, at such reasonable place as may be designated 
by the owner.” (Iowa Code, vol. 1, p. 490.) 

The cases cited, as well as others of the supreme court 
of Towa, decided under the above law, hold that it is the 
duty of railroad companies, under the circumstances con- 
templated by the language of the section, to put in cattle 
guards when requested so to do by the owner of lands sit- 
uated on both sides of the railroad. I do not doubt the 
correctness of such holdings, but the statute under which 
they were made is so radically different from our own that 
they cannot be followed here. 

T therefore reach the conclusion that the provisions of 
our statute above quoted, either by their language analyzed 
and fairly construed, or in the light of the construction 
placed upon similar statutes by the courts of other states, 
did not impose upon the defendants the duty of putting in 
cattle guards at the private or farm crossings on the plaint- 
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iff’s land; and that the findings and decree of the district 
court are unsustained by the law and the facts of the case. 
The judgment of the district court is reversed and the 
cause is dismissed, 


REVERSED AND DISMISSED. 


Norvat, J., concurs. 


MAxwELt, J., dissenting. 


Being unable to concur in the decision of the majority of 
the court, I deem it my duty to state the reasons for such 
non-concurrence. The plaintiff’s railway runs between 
the defendant in error’s residence aud the public road, and 
he has applied under the statute to require the company to 
leave an open way between his residence and the public 
road, On the trial of the cause in the court below judg- 
ment was rendered in his favor, from which the railway 
company brings the cause into this court. 

See. 106, chap. 16, Compiled Statutes, provides: “ When 
any person owns land on both sides of any railroad the 
corporation owning such railroad shall, when required so 
to do, make and keep in good repair one causeway or other 
adequate means of crossing the same.” 

Sec. 1, art. 1, chap. 72, Compiled Statutes, provides: “That 
every railroad corporation whose lines of road or any part 
thereof is open for use, shall, within six months after the 
passage of this act,and every railroad company formed or to 
be formed, but whose lines are not now open for use, shall, 
within six months after the lines of such railroad or any 
. part thereof are open, erect, and thereafter maintain, fences 
on the sides of their said railroad, or the part thereof so 
open for use, suitably and amply sufficient to prevent cat- 
tle, horses, sheep, and hogs from getting on the said rail- 
road, except at the crossings of public roads and highways, 
and within the limits of towns, cities, and villages, wrrH 
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OPENS, or gates, or bars at all the farm crossings of such 
railroads for the use of the proprietors of the lands adjoin- 
ing such railroad.” 

These statutes are in pari materia and are to be con- 
strued together. It will be observed that, under sec. 106, 
chap. 16, the railway company is required, when requested 
so to do, to make and keep in good repair one causeway or 
other adequate means of crossing the railway. The com- 
pound word “causeway” appears to be derived from the 
Latin words via caleiata—a way paved with limestone. The 
present meaning of the word is a way'raised above the 
natural level of the ground by earth, stones, etc., and when 
applied to a railway crossing it evidently means a suitable 
passage way across the track and right of way. If it would 
be inconvenient to construct a causeway, then the railway 
company must provide other adequate means of crossing 
the track and right of way. Sec.1 of chap. 72 requires 
farm crossings of railroads to be with opens, gates, or bars. 
There are three classes of cases therefore provided for by 
statute and the question of what is an adequate crossing is 
a question of fact, considering all the circumstances of each 
case. If a crossing is but little used, then bars may be 
sufficient and would be an adequate provision. If the 
crossing is used to a greater extent, then gates may be suf- 
ficient, but if the crossing is in constant use—as where the 
railway intervenes between the public road and the resi- 
dence of the land-owner, then an adequate crossing would 
be an open way. . The words “ with opens” are evidently 
designed to apply to cases of that kind, otherwise they 
have no meaning whatever. 

Railways have become a matter of public necessity, and 
under the statutes of this state there is but little restriction 
upon the right of a railway corporation to construct roads 
wherever its inclination may suggest. From the necessity 
of the case the property of private individuals must sus- 
tain injury by the running of such roads. This, however, 
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is borne by the land-owners because of the public necessity 
for railways. In many cases it is unavoidable in construct- 
ing the roads to cut off access from the highway to the 
residence of the land-owners. The law, therefore, has 
provided a safeguard in the land-owner’s favor and re- 
* duces his inconvenience and damage to his property to the 
minimum by requiring the company to furnish adequate 
‘means of crossing the railway and access to the public 
road. And where gates or bars would not furnish the 
adequate conveniences, then the company must leave an 
open way so that the owner of the land may pass and re- 
pass without the delay and danger incident to taking down 
and putting up bars or opening or shutting gates. The 
trifling cost to the company of putting in a crossing of 
that kind is as nothing compared to the benefit derived by 
the occupier of the land. It would be intolerable to re- 
quire a land-owner, whose land was cut off from communi- 
cation with the public road and who had occasion to cross 
the railway many times each day, to open and shut gates 
each’ time that he crossed the same. His rights should 
be considered as well as those of the railway company. 
No person would desire to purchase a farm on which to 
reside where it was necessary to open and shut two gates 
and cross a railway track in order to reach the dwelling 
house; and such a farm would be practically unsalable at 
the price of lands adjoining not intersected by a railway. 
Compared to the loss of the land-owner the expense of the 
company in maintaining an open way for his convenience 
is but a trifle, and it is but reasonable to suppose that such 
crossing was within the contemplation of the parties when 
the right of way was acquired. 

The court below found that the open way was the only 
adequate means of cros<ing, and this court cannot say, as a 
matter of law, that such way is not required. The words 
“with opens” are entirely ignored in the majority opin- 
ion, although they evidently refer to a class of cases not 
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provided for where gates or bars would be a sufficient 
means for a farm crossing. , 
The judgment of the court below in my view is right 


and should be affirmed. 
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Coss, Cu. J. 


The plaintiffs and appellees in this cause exhibited their 
bill, in the court below, against the appellants, for the pur- 
pose of setting aside a deed executed by William H. Det- 
wiler, as attorney in fact of plaintiffs, to John B. Det- 
wiler, of lots 3 and 4 of block 256, in the city of Omaha, 
on the ground of fraud, and to establish the plaintiffs’ 
rights as heirs of Mary A. Detwiler, deceascil, to said lots. 

The plaintiffs set up that William L. Detwiler, Mary 
Jane Parkins, and Josephine Clinton were the children 
and heirs of Mary A. Detwiler, deceased ; that Joseph F. 
Parkins was the husband of Mary Jane; that Fred. Clin- 
ton was the hnsband of Josephine, and that they were the 
only heirs of said Mary A. Detwiler, except Emma De- 
Lora Gallagher and John B, Detwiler, deceased ; that said 
Emma and her husband, John Gallagher, were made de- 
fendants to the suit because they refused to join as plaint- 
iffs ; that Matilda A. Detwiler was the widow of John B., 
deceased, and that Augustus K., Caroline, and Grace Det- 
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wiler were his children and only heirs‘at law. The rela- 
tionship of the parties to the suit appears in the following 
table : 


and 
Mary A. Detwiler. 
John B. Detwiler, deceased. 
William L. Detwiler, plaintiff. 
CHILDREN :< Mary Jane Parkins, plaintiff. 
Josephine Clinton, plaintitf. 
{| Emma DeLora Gallagher, defendant, 
John B. Detwiler, deceased, 
PARENTS : and 
ee A. Detwiler, defendant. 


| Garine K. Detwiler, defendant. 


William H. Detwiler 
PARENTS: 


Caroline Detwiler, defendant. 
Grace Detwiler, defendant. 


CHILDREN 


Huspanps (Joseph F. Parkins, plaintiff, 
‘OF and 
Puaintirrs: ( Fred. Clinton, plaintiff. 


The plaintiffs set up that Mary A. Detwiler died in- 
testate in the year 1874, seized in fee simple of said lots; 
that in said year John B. Detwiler procured the title by 
fraud ; that his deed was executed by William H. Det- 
wiler without authority of the plaintiffs or any of them; 
that they never discovered that fact until within the year 
prior to the commencement of this suit; that no consider- 
ation was paid by said John B. to William H. Detwiler, 
or to any of the plaintiffs, or to the grantors in said deed, 
and that said William H. had no knowledge that he was 
signing a deed to said lots; that his signature was pro- 
cured by said John B. by false and fraudulent representa- 
tions that the said instrument was a power of attorney or 
other instrument necessary in some business transaction, 
and which the said William H. supposed he was signing 
as an instrument other than and different from a warranty 
deed of said premises; that he did not ‘discover that he 
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had made said deed until within the year prior to the 
commencement of this suit, and that he signed the same 
relying upon the representations of said John B. Detwiler ; 
and praying that the court decree the plaintiffs each one- 
fifth interest in said real estate. 

The defendants answered, denying that Mary A. Det- 
wiler owned said real estate, and setting up that the same 
was purchased by John B. Detwiler, in his lifetime, and con- 
veyed to said Mary A. in trust for the benefit of said John 
B. and his heirs, all of which was known to the plaintiffs 
at the time of said Mary A.’s death, and alleging that said 
Mary A. held the title to said lots in trust for the use and 
benefit of John B. Detwiler and his heirs, and that Mary 
A., after receiving said conveyance, agreed to execute the 
trust by reconveying the lots to John B. and his heirs, and 
before the execution thereof, in the year 1874, the said 
Mary A. died suddenly, leaving the legal title in hey, and 
that, for the purpose of executing said trust, the plaintiffs, 
in 1874, executed to said William H. Detwiler, their father, 
the husband of Mary <A., deceased, a power of attorney, 
authorizing him to make the conveyance, which is claimed 
by them to have been procured by fraud ; that by virtue 
of said power of attorney, and with their full knowledge, 
the property was conveyed to John B. Detwiler by Will- 
iam H, Detwiler on October 7, 1874. 

The answer further sets up that the claim of the plaint- 
iffs is for the purpose of defrauding the said Matilda A. 
Detwiler and her children out of their title to said real 
estate; and further interposes the statute of limitations. 

The plaintiffs replied, alleging that the said property was 
purchased by said John B. Detwiler, as agent of said Mary 
A. Detwiler. . 

Upon the argument and hearing of this cause it was re- 
ferred by the court to A. N. Ferguson, Esq., to take testi- 
mony and report what sums have been paid by J. B. 
Detwiler in his lifetime, or by his heirs or legal represen- 
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tatives since his death, for taxes or assessments on lots 3 
and 4, in block 256, in Omalta, or improvements thereon, 
or pertaining thereto, and the amount, with legal interest; 
by which it was found that the sum of $717. 84 had esis 
so taxed, assessed, and paid. 

Sulseqnently. on March 28, 1888, the cause which was 
tricd to the court at the September term, 1887, and taken 
under advisement, came on to be decided and was found 
generally, upon pleadings and evidence, in favor of the 
- plaintiffs; and it was further specially found that Mary 
A. Detwiler, the mother of William L. Detwiler, Mary 
H. Parkins, Josephine Clinton, Emma DeL. Gallagher, and 
John B. Detwiler, died seized of the legal and equitable 
title of lots 3 and 4, in block 256, in the city of Omaha, as 
designated and described on the surveyed plat of said city, 
and that said lots descended to her said children and heirs 
at law, subject to the curtesy right of her husband, William 
H. Detwiler. That each of her said children inherited 
from her the undivided one-fifth of said lots subject to the 
life estate, or tenancy by the curtesy, of the said William 
H. Detwiler, and that her said children were tenants in 
common of said real estate. 

And it was further found that in May, 1874, shortly 
after the death of Mary A. Detwiler, her said children and 
heirs at law, made, executed, and delivered to William H. 
Detwiler, their father, a joint power of attorney, dated 
May 29, 1874, recorded October 8, 1874, in book 17 of 
deeds of the records of said county, on pages 5,6, and 7, em- 
powering him “to bargain, sell, and convey” the said real 
estate for them and in their names; that said power of 
attorney was not obtained by fraud, and was a valid in- 
strument in all respects; that under this power of attorney, 
William H. Detwiler, as attorney in fact of the heirs of 
Mary A. Detwiler, and in the names of four of them, on 
October 7, 1874, made, executed, and delivered to one of 
his sous, John B. Detwiler, and one of said heirs, a vol- 
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untary conveyance of said real estate, without considera- 
tion, which was recorded October 8, 1874, in book 17 of 
deeds of the records of said county, on page 7; that said at- 
torney in fact had no authority to make such conveyance 
without consideration, nnder the power granted to him; 
that the grantors of the power were tenants in common of 
the property, and the attorney undertook to convey to one 
of them, without consideration, the undivided interest of 
the others, which was in violation of his authority and was 
voidable. 

And was further found that the obtaining of the said 
conveyance was, in contemplation of law, a fraud and cloud 
upon the title of the plaintiffs and heirs at law of Mary 
A. Detwiler, deceased, and that they are entitled to the de- 
cree of this court adjudging it void. 

And was also further found that none of the plaintiffs 
had actual knowledge of the conveyance having been made 
by their attorney in fact to their co-tenant until shortly 
before bringing this suit, and that they are not shown to 
have come to the knowledge of any facts indicative thereof, 
until recently, within less than four years before bringing 
this action, and that the statutes of limitation have not 
barred the same. 

And was also further found that John B. Detwiler in 
his lifetime, and his estate since his death, have paid taxes 
and special assessments for improvements pertaining to 
said real estate, amounting with interest to $717.84, as re- 
ported by the referee, and that the plaintiffs should pay to 
the estate of John B. Detwiler, deceased, the undivided 
three-fifths thereof, amounting to $430.71, which sum is 
made a perpetual lien on the interests of the plaintiffs in 
said real estate, with interest thereon until paid by them; 
and that the said Emma DeL. Gallagher should pay to 
said estate the undivided one-fifth thereof, amounting to 
$143.57. 

It was decreed that tlie conveyance to John B. Detwiler, 
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of said Jots in the name of the heirs of Mary A. Detwiler, 
deceased, by their attorney in fact William H. Detwiler, 
be set aside and canceled, and that on the payment by the 
plaintiffs to the legal representatives of John B. Detwiler, 
deceased, of the undivided three-fifths of said sum so paid 
for the special assessments and taxes on said real estate, 
being $430.71, with interest, the perpetual lien therefor be 
canceled, 

It was also decreed that the cloud upon the title of the 
plaintiffs, by said conveyance, be removed on the condition 
stated, and the deed canceled, and the plaintiffs recover the 
costs. 

To all of which the defendants excepted on the record, 
and appealed to this court. 

From an examination of the pleadings, and the bill of 
exceptions, and the points of decision attached to the record 
of the district court, the case turns upon two propositions 
of law and evidence. 

The lots in controversy were owned by Andrew B. 
Moore. He testified upon the trial, on part of defendauts, 
that he sold the lots to John B. Detwiler; that he received 
the entire consideration from him, and that by his direction 
he executed the deed of conveyance to Mary A. Detwiler, 
a copy of which was put in evidence, and is exemplified in 
the bill of exceptions, from which it appears to have been 
executed by Andrew B. Moore and Mary A., his wife, to 
Mary A. Detwiler, dated and acknowledged April 22, 
1867, with covenants of general warranty and considera- 
tion, of $257, for lots Nos. 3 and 4, in block 256, in the 
city of Omaha. 

There isa large amount of testimony on the part of 
plaintiffs to the effect that Mary A. Detwiler placed the 
sum of $300 in the hands of John B. Detwiler at or about 
the time of the execution of this deed for the purpose of 
being invested by him, for her, in lots in Omaha. But it 
does not seem that this testimony was sufficient to satisfy 
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the trial court to adopt the theory that the purchase of 
these lots was made pursuant to that investment, but 
rather that the lots were purchased by John B. Detwiler for 
himself, and the title placed in Mary A. Detwiler for the 
purpose of defrauding his creditors in contemplation of 
bankruptcy. A careful examination of all the testimony 
at the last term of the court, by each member then present, 
failed to convince either of us of the fallacy of this theory 
so far as it concerned the purchase of the lots by,John B. 
Detwiler for himself, and the placing of the title in the 
name of his mother Mary A. Detwiler for his own con- 
venience and purposes. 

The honorable judge in the points of decision says, re- 
garding the resulting trust claimed by the defendants in 
favor of John B. Detwiler, by reason of his having paid 
the consideration to Andrew B. Moore, “that, upon all the 
authorities, the evidence of such payment must be clear, 
definite, and satisfactory, although it seems probable that 
the immediate consideration to Moore was the cancellation 
of his indebtedness to the Bracken firm,” ete. While we 
agree with this proposition that, in order to establish a re- 
sulting trust, the evidence of the payment of the consid- 
eration by the person claimed to be the cestui que trust 
must be clear and definite, we are all of the opinion, from 
the evidence before us, that the full and entire consider- 
ation for the purchase of the lots in question was made 
with the means of John B. Detwiler. Moore himself is 
the only witness to this point, and his evidence to that ef- 
fect appears to be clear and definite, and we think it satis- 
factory. In saying this we do not seck to ignore the fact 
that, as above stated, there is a large amount of conflicting 
testimony as to whether or not the alleged trustee, Mary 
A. Detwiler, placed in the hands of her son John B., at or 
about the time of this transaction, a sum of money to be 
invested in town lotsin Omaha. But this conflicting tes- 
timony, in our view, fails to reach the point and to render 
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less certain and more indefinite the testimony of Moore 
that the consideration for the deed to Mary A. Detwiler 
was actually paid and delivered to him by John B Det- 
wiler; and there is no evidence whatever to connect any 
moneys delivered, or claimed to have been delivered, to 
John B. Detwiler by his mother with the bill for groceries 
which Moore swears was the consideration for the deed. 
But we were, and still are, unable to follow the trial court 
in its conclusion, that such placing of the title in the name 
of Mary A. Detwiler was for the purpose of defrauding 
the creditors of Jolin B. Detwiler in contemplation of 
bankruptey, or that such intent and purpose on his part 
is proved with that clearness and certainty required in the 
present action, where advantage is sought to be taken of 
such cireumstance by parties not creditors of John B. 
Detwiler, and where the effect would be to work a forfeit- 
ure in favor of parties not interested in the bankrupt’s 
estate. 

But if it be conceded that the purpose of John B. Det- 
wiler, in having the deed to the lots made to his mother, 
Mary A. Detwiler, was in contemplation of his taking the 
benefit of the bankrupt law, and to prevent the property 
from passing to his assignee in bankruptcy, and thereby 
tending to defraud his creditors, this, as I understand the 
law, did not prevent the creation of a resulting trust 
arising upon such conveyance; did not prevent Mary A. 
Detwiler taking and holding the lots as a trustee, and not 
as an absolute owner. Granted that it would create an 
impassable barrier to either John B. Detwiler or his heirs 
prosecuting an action for the enforcement of such trust, 
this would not prevent the trustee, Mary A. Detwiler, 
or her heirs at her decease, from divesting themselves of 
such trust, and thereby allowing the title to pass to Jolin 
B. Detwiler or his heirs. 

Tt appears from the bill of exceptions that John B. 
Detwiler filed a petition in bankruptcy on May 30, 1868. 
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There is no evidence that he contemplated this proceeding 
at the date of the deed. The law is stated by Perry on 
Trusts, sec, 126; “Where, upon a purchase of property, 
the conveyance of the legal title is taken in the name of 
one person, while the consideration is given or paid by 
another, the parties being strangers to each other, a result- 
ing trust immediately arises from the transaction and the 
person named in the conveyance will be a trustee for the 
party from whom the consideration proceeds.” By refer- 
ring to sec. 144, following, it will be seen that the word 
“strangers,” as used in the section quoted, embraces the 
mother of the cestui que trust. In sec. 165, following, the 
author says: “If the voluntary conveyance is made for 
some illegal or fraudulent purpose, whether it is a com- 
mon law or modern conveyance, no trust will result to the 
grantor; as, if the voluntary conveyance is made to delay, 
hinder, and defeat creditors.” 

Of the fifteen examples cited in support of this authority 
not one of them comes up to the proposition involved in 
this case. It will be admitted, nevertheless, that, were it 
established that the title to the property was placed in 
Mary A. Detwiler by John B. Detwiler for the purpose of 
defrauding his creditors, or for any unlawful purpose, and 
such title remained in her and her heirs, an action by him 
or his heirs could not be maintained against her or them 
therefor. 

The learned judge, in his points of decision, says: 
“Detwiler’s repeated statements on oath in his bankruptcy 
proceedings are in direct conflict with the theory of the 
alleged trust; the failure to request or demand a convey- 
ance-from his mother in his lifetime is strongly against it. 
Whatever may seem to be the probability, the evidence is 
not sufficiently strong and decisive to warrant the holding 
that there was a resulting trust, butit is not deemed necessary 
to determine whether there was or not.” This point is 
quoted for the purpose of showing that the court below did 
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not decide that there was no resulting trust, and did nos 
decide against the evidence introduced by’ defendants for 
the purpose of establishing such trust. We are tlierefore 
relieved of the embarrassment of deciding adverse to the 
finding of the trial court upon a question of fact when we 
express the opinion that the evidence establishes the pur- 
chase of, aud payment for, the lots by John B. Detweiler 
for himself, and with his own means. The court in its 
points of decision continues: ‘The only reason suggested 
by the proofs for putting the title in his mother’s name is 
that he contemplated bankruptcy proceedings and wished to 
conceal hisownership. No court could aid him in enforcing 
a trust originating in such a motive ; the heirs might volun- 
tarily execute it. The question remains whether they did 
so.” 

It is not necessary to defendants’ case that any reason 
should be suggested or indicated for John B. Detwiler 
putting the title in his mother’s name; nor do I think that 
anything is suggested or indicated by the proofs to that 
effect worthy of serious consideration. This brings us to 
the consideration of the second point which is indicated by 
the clause of the points of decision last quoted, that, although 
it were conceded that “no court could aid him in enforcing 
a trust originating in such a motive,” the heirs of Mary A. 
Detwiler having conveyed the title to John B. Detwiler, in 
recognizing this fact a court of equity does not enforce the 
trust but simply recognizes its enforcement by the parties 
upon whom the trust title was cast by descent. 

But it is contended that, as the power of attorney by 
virtue of which the deed of the plaintiffs and Mr. and Mrs. 
Gallagher to John B. Detwiler of these lots did not in 
"terms empower the attorney therein named to convey land, 
except upon bargain and sale, no title whatever passed 
by such deed; that such deed is absolutely void, and there- 
fore the case stands as though no such conveyance had been 
made. We cannot agree to this proposition. The power 
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of attorney, executed by all of the original parties, em- 
powered their attorney, William H. Detwiler, for and in 
the name, place, and stead of the persons executing it, to 
bargain, sell, and convey to such person or persons, and for 
such price or prices, on such terms of credit as he might 
sec fit, all or any portion of the real estate, lands, tenements, 
and hereditaments of which the said Mary A. Detwiler died 
seize, and situate in the county of Cass, in this state, or 
elsewhere, and in their names make, execute, and deliver 
such deed or deeds as might be necéssary to convey their 
respective interests in and to said lands. 

Before entering upon the inquiry whether, in legal strict- 
ness, this power of attorney, upon its face, empowered Will- 
iam H. Detwiler, the attorney therein named, to convey 
the lots in question without bargaining for the sale thereof, 
and receiving a consideration therefor in money, I will briefly 
examine into the facts and circumstance of the execution and 
delivery of the instrument as shown by theevidence. It ap- 
pears from the testimony of William H. Detwiler, and in- 
ferentially that of the other witnesses than Mrs. Matilda A. 
Detwiler, that at the time of the death of Mary A. Detwiler 
the homestead property of the family at Weeping Water 
stood in her name, and that all of the sons and daughters 
and daughters’ husbands were willing to execute a quit- 
claim deed of the same to their father, William H. Det- 
wiler; also to turn over to him all the personal property 
and effects of the deceased which had not been divided up 
amongst themselves. Mrs. Matilda A. Detwiler testified 
that she was present at the funeral of Mary A. Detwiler at 
Weeping Water, together with her husband, John B. Det- 
wiler, and that a day or two after the funeral, as witness 
and her husband were about going to the depot to return 
home, the. plaintiff, Mrs. Josephine Clinton, her husband 
and William L. Detwiler, all stood at the wagon which 
was to take them to the depot, when it was mentioned and 
acquiesced in by all present that papers were to be made out 
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by which the said property was to go into the hands, pos- 
session, and control of William H. Detwiler; that there 
had previously been a general talk, after the funeral, in re- 
gard to fixing up those matters; that her husband, John B. 
Detwiler, said to his father as they stood around the wagon, 
‘“‘ Father, come up, and we will attend to those papers.” 

It appears that subsequent to this William H. Detwiler 
went to Omaha, and returned to Weeping Water with the 
power of attorney drawn up and signed by John B. Det- 
wilerand Matilda A. Detwiler; that it was afterwards exe- 
cuted by the other parties to it. There is a large amount of 
confusing testimony introduced for the purpose of showing 
that the power of attorney, as drawn up, was not under- 
stood by the parties who executed it, especially as to the 
clause embracing other property of the deceased than that 
in Cass connty. But we agree with the trial court that 
the evidence does not establish frand on the part of Will- 
iam H. Detwiler in obtaining the power of attorney, that 
he made no effort to conceal the terms of the instrument, 
and that all the signers had ample opportunity to know 
them and should be held to them. 

It is very clear from the whole case that this power of 
attorney was not executed by any of the parties in the view 
or for the purpose of making William H. Detwiler their 
attorney to bargain and sell the property described, or any 
part of it,-and account to them for the proceeds, but was 
intended as a method of placing the Cass county property 
in his hands, under his control, for the purposes of his sup- 
port and maintenance; and, as William H. Detwiler testified 
on the trial, it may be reasonably inferred that this was in- 
tended to apply also to any other property which it might be 
found the deceased owned, or, as he expressed it, “that might 
be found to come under her jurisdiction.” This being the 
intent and purpose of the power of attorney, was it a fraud 
on the part of William H. Detwiler to make the convey- 
ance of the lots in question to his son John B. Detwiler, 
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under whose roof he expected to live the remainder of his 
life—such a fraud as would render the conveyance abso- 
lutely void? We think not. 

As to the consideration, I do uot doubt that had this 
deed been executed by the parties, without the intervention 
of an attorney in fact, in the terms in which it was exe- 
cuted, although no consideration was received, it would 
have conveyed the legal title. 

From these considerations I come to the conclusion that 
although executed by an attorney under a power to bar- 
gain, sell, and convey, it did carry the legal title to the 
property conveyed. 

Tt will not be overlooked that the defendants did not 
come into court asking relief, but, only when brought by 
the plaintiffs to defend their title. 

The decree of the district court is 


, REVERSED AND THE BILL DISMISSED. 


THE other judges concur. 


Mancer Bros. v. Mitton SHIPMAN, 
[FILED SEPTEMBER 18, 1890.] : 


Review. Held, That there is sufficient testimony to sustain the 
verdict. 


Error to the district court for Lancaster county. Tried 
below before Fireup, J. 


J. L. Caldwell (J. R. Webster and E. P. Holmes with 
him), for plaintiffs in error, cited: Jennings v. Simpson, 12 
Neb., 564; Cooper v. Marshall, 1 Burr. [Eng.], 259; Ba- 
con’s Abr., “Game”; Bowlston v. Hardy, 5 Cro. Eliz, 
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547; 1 Chitty, Pleading, 94; Hardy v, Keene, 52 N. H., 
378; Baker v. Kinsey, 38 Cal., 6384; Dickson v. MeCoy, 
39 N. Y., 400; Hewes v. McNamara, 106 Mass., 281; 
Bennett v. Ford, 47 Ind., 264; Tupper v. Clark, 43 Vt., 
200; Cooley, Torts, 349; Park v. Obrion, 23 Conn., 339. 


W. Henry Smith, contra, cited: McKone v. Wood, 5 
C. & P. [Eng.], 1; 1 Hale P. C., 480; May v. Burdett, 
16L.J.N.S. [Eng], 64; Pollock, Torts, 317, 406; Wilk- 
inson v. Parrott, 32 Cal., 102, 103; Cinninas v, Riley, 
52 N. H., 369; Cook v. Piokrel, 20 Neb., 433; Frammell v. 
Tittle, 16 Ind., 251; Cooley, Torts, 410-12. 


MAXWELL, J. 


This action was brought in the district court of Lan- 
caster county to recover damages caused by the bite of a 
wolf, which the defendant in error alleges was harbored 
and retained by the plaintiffs in error. He alleges in the 
petition that “‘the above named plaintiff, Milton Shipman, 
who sues in this action by his next friend, John Shipman, 
and states to the court: That this action is begun for the 
sole benefit of the above named plaintiff, Milton Shipman; 
that the defendants Manger Bros. are partners doing busi- 
ness in the city of Lincoln, Lancaster county, Nebraska; 
that the defendants August Manger, Wm. Manger, and 
P. Manger, whose first full name is unknown, are the 
members and the only members of said partnership of 
Manger Bros.; that on the 4th day of March, 1888, and 
for a long time prior thereto, the said defendants were the 
owners of and in charge of, and were wrongfully, willfully, 
and injuriously keeping and harboring a vicious, wild 
animal, to-wit: A wild wolf in the city of Lincoln, Lan- 
caster county, Nebraska; and that on the said 4th day of 
March, 1888, in the city of Lincoln aforesaid, the said de- 
fendants did so wrongfully and injuriously and negligently 
keep said wild and vicious wolf, knowing the nature of 

23 
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said wild and vicious animal; that the said wolf was run- 
ning at large on the streets in the city of Lincoln aforesaid ; 
that on the said 4th day of March, 1888, while this plaint- 
iff was walking on the streets of the city of Lincoln afore- 
said, the said wolf did, while so running at large as afore- 
said, attack this plaintiff with his teeth and claws, and did 
there and then bite, claw, wound, and Jacerate this plaint- 
iff on or about the legs and arms, and did greatly injure 
this plaintiff on or about the body as aforesaid, because of 
which this plaintiff became sick, sore, and lame, and so re- 
mained and continued for a long period of time, to-wit, for 
the space of six weeks, during which time he, the said plaint- 
iff, suffered great bodily pain and suffering and anguish of 
mind and mental suffering, and that during all of the 
time from said injury up to the beginning of this suit, this 
plaintiff, because of such injury and laceration as aforesaid, 
has and still is suffering great anguish of mind and mental 
pain; that this plaintiff has sustained damages by reason 
of the aforesaid biting, wounding, and lacerating and the 
bodily pain and suffering and the mental anguish caused 
thereby, in the sum of $8,000, no part of which has been 
paid.” 

Service was had upon the plaintiff in error, who appeared 
and answered by a general denial. On the trial of the 
cause the jury returned a verdict in favor of the defendant 
in error for the sum of $560, and a motion for a new trial 
having been overruled, judgment was entered on the ver- 
dict. 

The principal error relied upon in this court is that the 
verdict is not sustained by sufficient evidence. 

The testimony shows that there are five of the Manger 
Bros., and that Austin and Philip were in business in 
Lincoln during the years 1887 and 1888. There isaclaim 
that Philip was not a partner during the winter and spring 
of 1888. The testimony upon this point is very unsatis- 
factory, and in view of the circumstances a jury would be 
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warranted in disregarding it. During the year 1887 a 
young brother of the Mangers obtained a pet wolf or coyote. 
This he kept for some months, when he removed to Indi- 
ana, and being unable to take the wolf with him left it in 
the care of his Lrothers, and it was tied in the back yard 
adjoining their place of business in Lincoln. In a few in- 
stances it seems to have been tied in front of their ‘place of 
business, and was known to have bitten at least one person 
before the plaintiff, and seems to have been regarded as 
dangerous. The plaintiffs in error were notified by the city 
marshal that the animal was dangerous and that they must 
kill it. They disclaimed ownership and made no effort 
apparently to have the animal destroyed. August Manger 
testifies that he gave the animal to one Beha, an employe, 
and that he knew nothing of it thereafter. The testimony, 
however, shows that the animal was kept on the grounds 
back of their place of business and fed with scraps from 
the bntcher shop. There was in fact, therefore, no change 
in the persons who cared for the wolf. It is true the 
Mangers testify that they had no knowledge that the wolf 
was kept in the back yard, but the question of their credi- 
bility was one for the jury, and the jury seem to have 
regarded that testimony as unreliable. 

That the injuries inflicted on the defendant in error were 
of a very serious character is shown by all the testimony, 
and that these were inflicted by the wolf in question, and it 
is clearly shown that this wolf was kept on the premises of 
the Manger Bros. and fed with meat from the shop. These 
were circumstances which it was the duty of the jury to 
weigh with the testimony of the Manger Bros., as showing 
what was aetually done by them in the premises, either 
personally or by their employes. The damages are not 
excessive and there is sufficient testimony to sustain the 
verdict. The judgment is 

AFFIRMED. 

THE other judges concur. 
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Nationa Louuser Co. vy. Ciry or WYMORE, 
[FILED SEPTEMBER 18, 1890.] 


1, The instructions must be predicated upon the testimony in 
the cause, and if not based thereon, although correct abstract 
propositions of law, the error may be sufficient to cause a rever~ 
sal of the case. 


2. Cities: CLaims AGAINST: CONDITIONAL ALLOWANCE, The 
allowance of a claim by the city council with the condition an- 
nexed to it “to be paid when there is money in the treasury to 
pay with” is binding on the city, and the condition will not de- 
feat an action to recover a judgment thereon. 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 


A, Hardy, for plaintiff in error, cited: Bellows v. West 
Fork, 30 N. W. Rep. [Ia.], 582; Skinner v. Dayton, 19 
Johns. [N. Y.], 573*; Gaines v. ’ Miller, 111 U.S., 395; 
Com. Bank of Buffalo v. Warren, 15 N.Y., 577; Ve T- 
mans v. Clarkson, 64 Id., 171; 1 Dillon, Man, Corp., 
sec. 463; Hoyt v. Thompson,19N. Y., 207; Olcott v. Tioga 
BR. Co., 27 N. Y., 546; Medomak Bank v. Curtis, 24 Me., 
88; Whitnel v. Warner, 20 Vt., 425; Essex Turnpike v. 
Collins, 8 Mass., 292; Lyndeborough Glass Co. v. Mass. 
Glass Co., 111 Id. 315; Sandwich Mig. Co. v. Shiley, 15 
Neb., 109. 


T. D. Cobbey, contra, cited: Fulton v. Lincoln, 9 Neb., 
863; Wheeler v. Plattsmouth, 7 Id., 279; Merriam v. Otoe 
Co., 15 Id., 413; Omaha Natl Bank v. Omaha, Id., 334. 


MaxweELL, J. 


_ This action was brought by the plaintiff against the de- 
fendant to recover for building material used in the erec- 
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tion of a calaboose in that city. The defendant filed an 
answer as follows: - 

“The defendant, in answer to the petition of the plaint- 
iff, admits that the plaintiff is a corporation doing business 
in said county, and that the defendant is a municipal cor- 
poration in the said county, but denies each and every 
other material allegation in the plaintiff’s petition set 
forth; that this action is brought to recover for a certain 
bill of lumber furnished by the plaintiff to one Peter S. 
Darling, a builder and contractor, with whom the defend- 
ant, the then village of Wymore, by its chairman and 
board of trustees, through a committee, consisting of two 
members of said board of trustees, had made a verbal con- 
tract for the ercction of a calaboose; that the said contract 
was for the building complete and the turning over to the 
then village of Wymore, ina finished condition, the said cal- 
aboose building at a stipulated contract price—the said con- 
tractor Darling to purchase material and hire labor in his 
own discretion and on his own responsibility; that pur- 
suant to said contract, the said builder, Darling, proceeded 
to erect the said calaboose, hired his own help, purchased 
lumber and hardware in his own discretion without any 
interference or control on the part of the defendant; that 
said building was never completed, nor turned over to the 
defendant, nor accepted by the defendant, but was burned 
before completion and before acceptance by the defendant, 
and defendant has never had any use or benefit thereof, nor 
control or dominion over it, nor any connection whatever 
therewith, and therefore denies any and all responsibility 
therewith or therefor, and prays for judgment for costs 
against the plaintiff herein.” 

The reply is a general denial. : 

On the trial of the cause one J. R. Boggs testified that 
in 1883 he was a member of the board of trustees, and 
that he was a member of the building committee (to erect 
a calaboose); “that they built one while I was a member of 
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the board. The contract was let to a man by the name of 
Darling.” 

Q. What arrangement, if any, was made about the city 
paying the National Taibo Company for its material fur- 
nished to build the calaboose ? 

A. The contract was let by taking sealed bids. The 
contract of Mr. Darling being considerably lower than 
any of the others, he was given the contract, and when he 
went to make arrangements with the National Lumber 
Company they would not let him have the lumber unless 
the city would guarantee or stand good for its payment. 
He reported to the board, and they, at a regular meeting, 
voted to guarantee that the National Lumber Company 
should receive their pay; in other words, that the city 
would stand good for the payment of the money. They 
also authorized the chairman of the board, Mr. A.J. Dales, 
and myself to go and inform the National Lumber Com- 
pany of the action of the board, which we did. 

Q. Who made the arrangements, and what position did 
they hold? 

A. The chairman of the board, Mr. A. J. Dales, and 
myself; I was one of the building committee. 

Q. State fully all you know about this, and who was to 
pay the company for the materials. 

A. I have stated as fully as I now remember it. The 
city of Wymore was to pay the company for the materials. 

The court instructs the jury “that the defendant, being 
a municipal corporation, can do no act or make any ¢éon- 
tract except by ordinance or resolution passed by the vil- 
lage board or council of such village or city. 

“The court further instructs you that, as a matter of 
law, any committee or sub-committee, appointed by the city 
board or council of a municipal corporation, can only ex- 
ercise such powers as are delegated to it by the board or 
council that creates it. 

“ The court further instructs you that if you find from 


Vot. 30] SEPTEMBER TERM, 1890. 359 


Nati. Lumber Co. v. Wy more. 


the evidence that the building committee did, prior to the 
delivery of the lumber by the plaintiff, guarantee the 
payment of said lumber, and that the plaintiff, relying 
upon said guarantee, did deliver said lumber to said city or 
to some other person under direction of said committee, 
then you will find for the plaintiff and assess its damages 
at the amount you shall find from the evidence to be the 
value of the lumber so sold and delivered, with interest at 
seven per cent, unless you shall further find from the evi- 
" dence that said committee had not been authorized by the 
city board to make such guarantee. 

“The court further instructs you that if you shall find 
from the evidence that said building committee aid not 
guarantce the payment of the lumber, as claimed in the 
plaintiff’s petition, before the delivery of the same, or if you 
shall further find from the evidence that the said building 
committee has not been authorized by the city board to 
make such guarantee, then you will find for the defendant.” 

The testimony shows that the city council allowed one of 
the bills for the labor in building the calaboose. They 
also allowed all or nearly all of the bill for hardware used 
in the building, the entry being as follows: “ The calaboose 
bill was then taken up, and upon motion of trustee Snuffin, 
seconded by Boggs, it was moved that the sum of $61.27 
of said bill, ene the work and labor upon said building, 
be allowed, and a warrant ordered drawn upon the general 
fund for the same. Upon roll call, trustees Boggs, McGuire, 
and Snuffin voted in favor of said motion, and the chair- 
man pro tem. declared the same carried. It was also rec- 
ommended that the balance, viz., $128.73, the material 
used in said building, be paid when there is money in the 
treasury to pay with.” 

Tt will be seen that the plaintiff’s bill for ‘ata was 
recommended to be allowed. Itis true the council attached 
a condition to the recommendation of allowauce, viz., 
“ when there is money in the treasury to pay with.” The 
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action of the council, however, will not prevent the plaint- 
iff from recovering a judgment for the debt. The instruc- 
tions of the court, therefore, although correct as abstract 
propositions of law, perhaps, are not predicated upon the 
testimony and therefore are erroneous. 

Certain questions were raised in this court as to the 
power of the city to contract for the construction of the 
calaboose, also to incur an indebtedness for the same, it 
being alleged that there were no estiniates made to incur 
such indebtedness. It will be observed, however, that 
those questions are not raised in the trial court, and, there- 
fore, will not be considered. 

The judgment of the district court, is reversed and the 
cause remanded for further proceedings. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


B. F. Frans v. F. M. Youna. 


{FILED SEPTEMBER 18, 1890.] 


1. Schools: A MopERATOR of a school district is not required to 
take an oath of office. 


2. : OFFICERS DE Facto. When a person elected to the office 
of moderator of 2 school district fails to file with the director of 
the district his written acceptance of the office, but imme- 
diately afier his election enters upon the discharge of his official 
duties, by presiding at school district meetings, countersign- 
ing school orders, and performing all otber duties required by 
law of such officer, without objection from any one, for more 
thana year, held, that the failure to file a written acceptance 
did not forfeit his title to the office. : 


Error to the district court for Cass county. Tried 
below before CHAPMAN, Jd. 
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Beeson & Root, for plaintiff in error, cited: May v. 
Sch. Dist., 22 Neb., 205; B. & M. BR. v. Lancaster Co., 4 
Id., 293; Creighton v. Commonwealth, 83 Ky.,142; Ham- 
ay v. Kassafer, 15 Or., 456; Rapalje & ees Law, 
Dic., 845. 


B. 8, Ramsey, and Polk Bros., contra, cited: Beach v. 
Leahy, 11 Kan., 23; Angell and Ames, Cor. [9th Ed.], sec. 
24; Dist. No. 3 v. Malcolm, 4 Wis.,79*; Bassett v. Fish, 75 
N. Y., 812; People v. Bennett, 54 Barb. ‘IN. Y.], 480; Sch, 
Dist. v. Cowee, 9 Neb., 53; State v. Stone, 40 Ta., 547; State 
v. Bates, 23 Ta., 96; Burret v. Reed, 2 O.,409; Atty. Genl. 
v. Churchill, 41 Mo., 41; Wescott v, Holly, 12 Wend. [N. 
Y.], 481; Blenkenship v. Co. Court, 44 Mo., 230; Metz v. 
Anderson, 28 II1., 63. 


Norval, J. 


On the 18th day of September, 1889, the county attor- 
* ney of Cass county having consented thereto, the relator 
filed in the district court of said county an information in 
the nature of a quo warranto, to try the right of the re- 
spondent to the office of moderator of school district No. 
6 of Cass county. 

It is alleged in the petition that on the 4th day of April, 
1887, the relator possessed all the qualifications required 
by law to entitle him to hold the office of moderator for . 
said school district; that at the annual school election, held 
on said day in said school district, the relator was elected 
to the office of moderator for said school district for the — 
term of three years from said date; that immediately 
thereafter he entered upon the discharge of the duties of 
said office as moderator, and continued to discharge the du- 
ties thereof, by presiding at school district meetings of said 
district, countersigning warrants and orders on the county 
and school district treasurers for moneys belonging to said 
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district, and performing all and singular the duties imposed 
by Jaw on moderators of school districts; that the relator 
continued to discharge the dutics of moderator of said dis- 
trict for the period of two years, and has one year of his said 
term of office to serve from and after the second Monday . 
of July, 1889, and that he has not removed from said dis- 
trict, nor has he resigned said office of moderator. 

The petition further alleges that the respondent, Benja- 
min F. Frans, on or about the second Monday of July, 
1889, and from thence continually hitherto, without any 
legal warrant, claim, or right, has used and exercised, and 
still does unlawfully use and exercise, and pretends to dis- 
charge the duties of the office of moderator in said school 
district No. 6 for the aforesaid term of office of the relator, 
and claims to be the moderator of said district in place of 
the relator. The relator prays judgment that the respon- 
dent be ousted from said office and that the relator be de- 
clared entitled to the same. 

For answer to the petition the respondent “denies that 
the relator was elected to the office of moderator of said 
school district in the year 1887, but alleges the truth to be 
that at the annual meeting of said district, in April, A. D. 
1888, the relator was elected to the office of moderator of 
said district, but that he failed to qualify or to file his writ- 
ten acceptance of said office in the time required, or at any 
other time, and so respondent charges that relator never 
was moderator de jure of said district, but that he assumed 
to act and did act as moderator of said district from said 
meeting in April until the regular annual meeting of said 
district in June, 1889, at which time the respondent was 
duly elected to the office of moderator of said district for 
two years, and that he duly qualified as such moderator and 
entered upon the discharge of the duties of said office, and 
that he now holds such office by virtue of such election and 
qualification.” 

A general demurrer was filed to the arswer, which was 
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sustained, and a judgment of ouster was entered against the 
respondent. That decision is assigned for error. 

It is insisted by the respondent that the relator was not 
an officer de jure, because he never took the usual oath of 
office, and failed to file with the director of the school dis- 
trict his written acceptance of the office of moderator. 

It is conceded by the respondent that the school law con- 
tains no provision requiring a person elected to the office of 
moderator of a school district to take an oath of office. 
But it is claimed that section 1 of chapter 10 of the Com- 
piled Statutes requires school district officers to take the 
usual oath of office. That section provides that ‘all state, 
district, county, precinct, township, municipal, and especially 
appointed officers, except those mentioned in section 1, arti- 
cle 14, of the constitution, shall, before entering upon their 
respective duties, take and subscribe the following oath, 
which will be indorsed upon their respective bonds,” ete. 
The word “district,” as used in this section, refers solely 
to judicial district officers, and unless school district officers 
are municipal officers, it is apparent that they are not con- 
trolled by the provisions of said section. While the law 
makes every organized school district in this state a body 
corporate, with power to sue and be sued, yet they are 
merely quasi-corporations, created for the purpose of educa- 
tion, and are not, strictly speaking, municipal corporations. 
The officers of all incorporated villages, towns, and cities 
are municipal officers and it is to these officers that the 
word “municipal” refers. (1 Dillon’s Municipal Corp., 
sec. 10; Beach v. Leahy, 11 Kan., 23.) We are clearly of 
the opinion that school district officers are not required to 
take an oath of office. 

Did the failure of the relator to file his written accept- 
ance of the office within ten days, create a vacancy in the 
office? Section 3 of subdivision 3 of the school law reads as 
follows: “Within ten days after the election, these several 
officers shall file with the director a written acceptance of 
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the office to which they shall have been respectively elected, 
which shall be recorded by said director.” The section con- 
tains no provision that the office shall become vacant if 
the acceptance is not filed. In this respect it differs: from 
section 5 of subdivision 14 of the same act, relating to the 
qualification of the members of the board of education in 
cities. Said section 5 provides that the failure to take and 
subscribe the usual oath of office creates a vacancy. Section 
15 of chapter 10 of the Compiled Statutes declares that if 
any person elected to office shall fail to execute and file his 
bond within the time fixed by law, his office thereupon ipso 
facto becomes vacant. It is evident that it was not the in- 
tention of the legislature that the failure of a school district 
officer to file his acceptance, should create a vacancy. 

The object and purpose of the law requiring school dis- 
trict officers to file written acceptance was to apprise the 
public that the person elected intended to discharge the 
duties of the office. The pleadings show that the relator, 
immediately after his election, entered upon the perform- 
ance of the duties of moderator, by presiding at school dis- 
trict meetings, countersigning orders on the county and 
school district treasurer for moneys belonging to his district, 
and discharging all other duties required of him by law for 
more than one year, without objection from any one. This 
was as much an acceptance of the trust as would have been 
the filing of a written acceptance. The relator therefore 
was a de jure officer and no vacancy existed at the time the: 
respondent was elected. The judgment of the district court 
was right and is 


AFFIRMED. 


THE other judges concur, 
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FIrzGERALD ET AL. v. A. A. RICHARDSON. 
[FILED SEPTEMBER 18, 1890.] 


1. Evidence: THE PREPONDERANCE of evidence is not determined 
alone by the number of witnesses testifying to a particular fact. 
In determining upon which side the evidence preponderates, the 
credibility of the witnesses, their situation, interest, means of 
knowledge, and manner of testifying, should be considered. 


2, —-——. Held, That the verdict, to the extent of $361.75, is unsup- 
ported by the evidence, and contrary to the instructions given. 


Error to the district court for Lancaster county. Tried 
below before Frexp, J. 


Marquett, Deweese & Hall, for plaintiffs in error. 
Billingsley & Woodward, contra. 
Norval, J. 


The plaintiff in the court below alleged that on April 1, 
1886, he entered into the service of the defendants, at their 
request, as agent, to find purchasers of brick, at a commis- 
sion of fifty cents per tlousand for the brick so purchased ; 
that plaintiff found purchasers for 1,248,000 brick, under 
said contract, and there is due him therefor as commissions, 
at said rate, $624, with legal interest from April 1, 1886, 
no part of which has been paid. 

The defendants answered by a general denial. 

There was a trial to a jury, with finding and verdict for 
the plaintiff for $530.58. 

The defendants’ motion for a new trial was overruled 
and judgment entered on the verdict. The cause is 
brought to this court on the following assignments of error : 

“T, The verdict was given under the influence of pas- 
sion or prejudice, and is contrary to law. 
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“TI. Errors of law excepted to at the trial. 

“YII. The verdict is contrary to instructions numbers 
1, 2, and 5, requested by plaintiffs in error. 

“TV. In refusing to give instructions Nos. 3, 4, and 6 
requested by plaintiffs in error. 

“V. In giving instructions Nos. 3, 4, 6, and 8 requested 
by the defendants in error. 

“VI. In giving instructions Nos. 2, 3, and 4 of the 
court’s own motion. 

“VII. The verdict is not sustained by snfficient evi- 
dence.” 

But three of these assignments are relied on in the brief 
of plaintiffs in error, which are I, III, and VII, and none 
others will be considered by us in this opinion. 

It appears in evidence that the plaintiffs in error were 
engaged in the manufacture of brick at West Lincoln, and 
that the defendant in error was an hydraulic engineer, en- 
gaged in drawing plans and specifications for water works 
for several cities and towns in this state. Richardson con- 
tends that he was employed by the plaintiffs in error to 
find purchasers of brick, and was to receive a commission 
of fifty cents per thousand on all brick sold. Early in the 
year 1886, and at the time it is alleged that the contract 
was entered into, Richardson was preparing plans, or had 
just completed the same, for a system of water works at 
Hastings. It is admitted that Christianson, one of the 
plaintiffs in error, had a conversation with Richardson on 
the subject of the sale of tlreir brick, and agreed to pay him 
a commission of twenty-five cents per thousand on all their 
brick he could sell or caused to be used, in the construc- 
tion of the Hastings water works. Richardson insists that 
there was no limitation as to the place of sale. 

A. A. Richardson, the plaintiff below, testified that he 
met Mr. Christianson on the train from Lincoln to Omaha 
and the latter showed some samples of brick he had with 
him. Christianson stated “If you will get customers for 
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us we will allow you fifty cents a thousand.” This is the 
first time he made a bargain. Befove, he said he would 
allow a good thing, and ow he said “we will allow you 
fifty cents a thousand if you will get us customers.” He 
showed witness the brick he had. Witness criticised them 
because they were checked. Christianson stated that they 
had some samples in the yard that were better and he 
would send them to Richardson’s office. Christianson 
asked how many brick it would take to do the Hastings 
work. Richardson replicd that he could not tell how 
many, but thought six hundred or seven hundred thousand ; 
that it wanted hard brick for the wells, the balance of the 
brick for the house and stacks it did not matter whether 
they were burned so hard. 

Q. When he said they would give you fifty cents a 
thousand, what did you say to that? 

A. Ltold him “all right. I would do what I could for 
them—sell brick for them.” : 

Q. Did he know then you were doing work at Hast- 
ings ? 

A. Yes, I told him right then and there about it. He 
asked me if I could not put them in the specifications—put 
in the specifications for their brick. I told him I would 
not do it, it would give them a leverage and there would 
be no use for any other bidders—it would not be fair; I 
could not put them in, but if they would make good brick 
I would take them down there and show them to the coun- 
cil and do all I could to sell them. He said, ail right, we 
will give you fifty cents a thousand for all the customers 
you can get, 

Mr. Richardson further testified, that he afterwards went 
to Mr. Christianson and told him that a large number of 
brick would be used in the construction of the court house 
at York, suggesting that the West Lincoln brick might be 
worked in, and inquired the price they would furnish them 
at, An approximate price was given and samples of the 
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brick furnished Richardson, which he took to York and 
exhibited to the county commissioners. 

John Christianson testified that he was one of the firm of 
Fitzgerald, Christianson & Co., and that the only conver- 
- sation he had with Richardson was on the train going to 
Omaha. The witness states: “I was sitting in the car, 
when Richardson came in and commenced talking with me. 
He was at that time making plans for the Hastings water 
works, he had plans and specifications with him, and was 
going to Omaha, and he was telling me about his plans 
and about the work to be carried on at Hastings, and in 
the general conversation he said a good many brick would 
be used or wanted there at Hastings, and I took occasion 
to ask him if he could not do anything for us to dispose of 
our brick for that work. Hesaid that some 600,000 would 
be wanted there for some large proposed deep well, which, 
however, afterwards was not put in, but that was at ‘that 
time the plan, which would take a large amount of brick, 
and then I showed him the samples which I had with me 
and asked him if such brick would answer his purpose; he 
said yes, they would. And I asked him if he could not 
ask if there were any good brick made there in Hastings, 
and he said he thought not; the brick were soft, mud brick, 
unsuitable for hydraulic work. And I asked him there- 
upon whether or not he could not specify our brick in his 
specifications. He said hecould not doso, The conversa- 
tion was short; before dropping it I told him if he could 
sell or cause our brick to be used there, that we would pay 
him twenty-five cents a thousand commission.” 

The testimony fully establishes a contract of agency, and 
that Richardson was to receive a commission on all brick 
manufactured by the defendants that he should sell or be 
instrumental in selling. The parties disagree as to the 
amount of compensation. That material point in the case 
was settled by the verdict of the jury in favor of the 
plaintiff below. 
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It is insisted that Richardson has not shown by a pre- 
ponderance of the evidence that he was to receive 4 com- 
mission of fifty cents a thousand, for the reason that only 
one witness testified that the compensation agreed upon was 
fifty cents a thousand and another witness testified that it 
was twenty-five cents a thousand. The preponderance of the 
evidence is not determined alone by the number of witnesses 
testifying to a particular fact. Indetermining upon which 
side the evidence preponderates the jury had a right to take 
into consideration the credibility of the witnesses, their 
situation, interest, means of knowledge, and their manner 
of testifying. This conflict in the evidence was intrnsted 
to the jury to settle, and when they have done so without 
passion or prejudice, a reviewing court will not interfere. 
(Cook v. Powell, 7 Neb., 284; A. & N. RB. Co. v. Jones, 9 
Id., 71.; Gibson v. Cleveland Paper Co., 13 Id., 277; Pot- 
vin v. Curran, 13 Id., 303 ; Converse v. Meyer, 14 Id., 191; 
Murphy v. State, 15 Id., 385 ; Dutcher v. State, 16 Id., 31; 
‘Sycamore v. Grundrab, 16 Id., 5387; O. & R. V. R. Co, v. 
Brown, 29 Id., 492.) 

It is fully established by the evidence that the A. L. 
Strang Co. was awarded the contract for the construction 
of the water works at Hastings, and that Richardson and 
one EK. H. Calloway, then a member of the firm of Fitz- 
gerald, Christianson & Calloway, went to Hastings in the 
spring of 1886, for the purpose of selling the brick man- 
ufactured by the plaintiffs in error, taking with them 
samples of the brick. Mr. Calloway was introduced by 
Richardson to a Mr. McConnell, the secretary of the A. L. 
Strang Co., and Calloway, in behalf of his firm, put ina 
bid to furnish all the brick for the Hastings job. Subse- 
quently the contract was awarded to the plaintiffs in error, 
and they furnished under the contract 280,432 brick of 
their own manufacture. Richardson was instrumental in 
obtaining the contract and is entitled to receive the stipu- 
lated commissions thereon. 


i 
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The principal controversy in the case is over a claim for 
commissions on the alleged sale by Richardson of 1,248,000 
brick to be used in the construction of a court house in 
York county. The contract for the erection of this build- 
ing was let to D. B. Howard. Richardson went to Howard 
and informed him that he was representing the plaintiffs in 
error in the sale of their brick, and tried to sell him the 
brick for the building. Not succeeding, he gave Howard 
a letter of introduction to the plaintiffs in error, which was 
afterwards presented. Finally the plaintiffs in error took 
the contract from Howard: to furnish the brick and lay 
them in the wall, and desired to have their West Lincoln 
brick specified in the agreement. Howard would not con- 
sent to this, as is disclosed by the following admission 
made by the defendant in error on the trial in the lower 
court: “It is admitted on the part of the plaintiff, that at 
the time D. B. Howard let the contract to these defendants, 
(being now plaintiffs in error) for doing the brick work 
and setting the stone in connection with the building of the 
York court house, that the defendants desired to specify 
in the contract that the brick manufactured in West 
Lincoln should be used in connection with said work, but 
that the contractor, D. B. Howard, refused to have any 
specification put in the contract.” 

It is in evidence that before the contract was signed Mr, 
Calloway went to York and made arrangements for the 
purchase of brick there. The contract with Howard was 
then entered into, aud at the time it? was definitely under- 
stood that the brick used should be of the York manufac- 
ture and the contract was made with that view. There 
were some 800,000 of the York brick used and only one 
car load, or 7,000, of the West Lincoln brick. Richardson 
contends that he is entitled to commission on the York 
brick and that it is immaterial where the brick that went 
into the York court house came from. That, doubtless, 
would be true, had Richardson found a purchaser for the 
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West Lincoln brick, and the York brick had afterwards 
been substituted. Howard, however, never contracted 
for the West Lincoln brick— in fact he refused to contract 
for them. The agreement between the plaintiff and defend- 
ants had reference to the handling of the brick manufac- 
tured at West Lincoln by the plaintiffs in error and none 
others, This is admitted by Mr. Richardson on his cross- 
examination, and there is no evidence in the record to the 
contrary. Under the proof the defendant in error was not 
entitled toa commission on the brick purchased by the 
plaintiffs in error at York, and used by them in the erection 
of a court house at that place. The court on this branch 
of the case instructed the jury as follows: 

“1. If the jury find from the evidence that there was 
a conversation between the plaintiff and the defendants 
concerning the sale of brick by the plaintiff for the defend- 
ants, and the jury further find that the said conversation 
resulted in a contract or an agreement by which the plaint- 
iff was to sell brick for the defendant at a stipulated price 
per thousand, and you further find from the evidence that 
the parties, at the time of the making of the contract or 
agreement, had reference to the sale of the brick manu- 
factured or to be manufactured by the defendants’ own 
brick works at West Lincoln, and you further find that 
the defendants were not engaged in handling or selling 
any other brick than those of their own make, then, — 
before the plaintiff is entitled to recover in this action, 
it is incumbent upon him to show that he sold or found 
a purchaser for the brick of the defendants, manufactured 
by them at their yards in West Lincoln. And in deter- 
mining the fact as to what brick the plaintiff was em- 
ployed to sell, if any, it is competent for you to take into 
consideration the fact that these defendants were engaged 
in the manufacture of brick at West Lincoln ; that they 
were handling no other brick; that they never furnished to 
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the plaintiff samples of any other brick than those manu- 
factured by them at their yards in West Lincoln. 

“9. Tf the jury find from the evidence that D. B."How- 
ard, the contractor of the York county court house, entered 
into a contract with these defendants, subletting to them 
all of the brick work and the sctting of the stone in the 
York county court house, and that at the time said con- 
tract was entered into these defendants had made arrange- 
ments to use York brick in connection with the ercction 
and construction of said York county court house, and 
that said York brick were used by these defendants, then 
the plaintiff is not entitled to recover commission on said 
brick used by defendants. 

“5, If the jury believe from the evidence that the plaint- 
iff and defendants made a contract whereby the plaintiff 
was to sell brick for the defendants, and you believe from 
all the evidence, by the term ‘brick,’ was meant the brick 
manufactured by the defendants, then, before the plaintiff 
can recover, he must show that he sold, or caused to be 
sold, for the defendants, their brick manufactured at West 
Lincoln.” 

Had the jury followed these instructions, which it was 
their duty to do, a verdiet would not have been returned 
for commissions on the York brick. There were 7,000 
West Lincoln brick used in the York court house, and 
280,432 brick at Hastings, making in all 287,432 brick, 
on which the defendant in evror was entitled to a commis- 
sion of fifty cents a thousand, or $143.71. To this amount 
should be added $25.12 for interest thereon until the date 
of the verdict. 

The amount found due the plaintiff by the jury, to the 
-extent of $361.75, is not sustained by the evidence, and 
is contrary to the instructions. Unless the defendant in 
error shall file a remittitur with the clerk of this court 
within thirty days from the filing of this opinion, as of 
date of the judgment entered in the lower court, for the 
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sum of $361.75, the judgment of the district court will be 
reversed and the cause remanded for further proceedings; 
but if such remittitur shall be filed within the time named, 
the judgment will be affirmed for the sum of $168.83, and 
the costs in this court will be taxed to the defendant in 
error. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


J.C, PETERSEN ET AL., APPELLEES, V. ALFRED Town- 
SEND ET AL., APPELLANTS. 


[FiLeD SEPTEMBER 18, 1890.] 


1. Adverse Possession. The plaintiffs having been in the open, 
notorious, exclusive, continuous, adverse possession of the real 
estate in controversy for more than ten years as owners, they 
thereby became vested of the absolute title to the premises. 


2. 


: Tue EVIDENCE examined, and held, to sustain the decree 
of the district court. 


APPEAL from the district court for Cass county. Heard 
below before CHAPMAN, J. 


8S. P.& E. G. Vanatta, for appellants, cited: Liggett v. 
Morgan, 11 8. W. Rep. [Mo.], 241. 


W. L. Browne, contra, cited: Horbach v. Miller, 4 Neb., 
82; Gatling v. Lane, 17 Id.,83; Haywood v. Thomas, Id., 
240; Mayberry v. Willoughby, 5 Id., 368; Campau v. Du- 
bois, 89 Mich., 274; Tex v. Pflug, 24 Neb., 667; Levy v. 
Yerga, 25 Id., 766; Middlesex v. Lane, 21 N. E. Rep., 228 ; 
Frick v. Sinon, 17 Pac. Rep., 439; Riggs v. Riley, 15 N. 
E. Rep., 253; Byers v. Sheplar, 7 Atl. Rep., 182. 
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Norvat, J. 


On the 17th day of September, 1888, this suit was 
commenced in the district court of Cass county, by John 
C. Petersen ef al., to quiet the title to lots 1, 2,3, and 4, in 
block 21, Duke’s addition to the city of Plattsmouth. The 
plaintiffs claim that they and their grantors have been in 
the actual, open, continuous, adverse possession of said lots 
for more than ten years prior to the commencement of the 
action. The defendant Bennett denies that the plaintiffs 
have held adversely for the statutory period. The case was 
tried to the court, and a decree was rendered quieting the 
title to all the lots in the plaintiffs, and from the decree, 
so far as it relates to lots 3 and 4, the defendant Bennett 
appeals. 

The testimony shows that Alfred Townsend owned the 
land before it was laid out into lots, and that he conveyed 
it to one J. S. Duke, who laid it out and platted it, as 
* Duke’s addition to Plattsmouth. Duke died in 1872, and 
the appellant, as administrator of his estate, claims to have 
procured a license from the district court of Douglas 
county to sell said real estate. Said lots 3 and 4 were sold 
by the administrator to one E. B. Lewis on the 20th day 
of October, 1874, and a deed was subsequently executed to 
said Lewis by said administrator. On the 18th day of 
June, 1885, Lewis and wife conveyed, by deed of quit- 
claim, the lots to appellant Bennett. 

It appears in testimony that one Arthur Robinson in 
September, 1875, purchased an outstanding certificate of tax 
sale against the lots; that about the 1st of April, 1876, he 
went into possession of the property claiming it as his own, 
and lived in the house on lot 2, and made the property his 
home until sold by him to plaintiffs on the 11th day of 
August, 1888, when the plaintiffs took possession as own- 
ers and have ever since occupied the property. When 
Robinson went into possession there were no improvements 
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on lots 3 and 4, but in June, 1876, he enclosed them with 
a fence. Subsequently he plowed and cultivated the lots, 
and planted them to crops. During all the time both Lewis 
and Bennett resided in Plattsmouth and asserted no right 
to the property, nor were the plaintiffs or their grantor 
Robinson disturbed in their possession. The plaintiffs 
and their grantor Robinson have paid the taxes levied upon 
the property for more than ten years. 

It is conceded by the appellant that the plaintiffs, and 
their immediate grantor, have been in the exclusive pos- 
session of the property for more than twelve years prior 
to the bringing of this suit, but it is urged that they did not 
hold adversely, but recognized the appellant as holding the 
legal title. This contention is based upon the fact that at 
one time Robinson had in view a sale of the premises to 
one Taylor, and in order to satisfy the contemplated pur- 
chaser, Robinson offered Bennett $50 to make him a quit- 
claim deed to the lots. Bennett having demanded $75, the 
negotiations ended. ‘This, according to the testimony of 
both Bennett and Robinson, occurred about two years be- 
fore the 29th day of March, 1889, the date of the trial in 
the lower court. Robinson’s possession of the property 
dates from April 1, 1876, or thirteen years before the trial. 
The statute of limitations had therefore run at the time 
the proposition was made to Bennett. It is true that 
Bennett testifies that he had another conversation with 
Robinson some five years before the trial, about the lots, in 
which the latter expressed a desire to purchase his title. 
This was before Bennett had purchased from Lewis. Rob- 
inson denies under oath having had any such conversa- 
tion and the findings of the trial court settle all conflict 
in the testimony in favor of the appellees. 

Again, the evidence does not show that the appellant ever 
had any valid title to the lots. He claims through an ad- 
ministrator’s deed to Lewis. There is an entire lack of 
proof showing that the estate of Duke was administered 
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upon in Douglas county, so as to give the district court of 
that county jurisdiction to grant a license to the adminis- 
trator to sell the real estate. Neither the papers upon 
which the license was granted, nor the decree authorizing 
the administrator to make the sale, are in the bill of excep- 
tions. 

It is fully established, by the testimony, that the appel- 
lees and their grantor have been in the actual, open, noto- 
rious, exclusive, adverse possession of the lots for more than 
ten years, claiming to be the owners thereof; whatever 
rights the appellant may have had are barred. The decree 
of the district court quieting the title to the lots in the 
plaintiffs was right and is therefore 

AFFIRMED. 

Tue other judges coucur. 


CLARK WARD ET AL. V. PARLIN ET AL. 
(FILED SEPTEMBER 18, 1890.] 


1. Evidence: TriAL To CourT: IMMATERIAL TESTIMONY. Fol- 
lowing the cases of Willard v. Foster, 24 Neb., 213, and Richard- 
son v. Doty, 25 Id., 424, held, that a cause tried to the court with- 
outa jury will not be reversed for the admission of immaterial 
testimony. , 

2. Pleading: AMENDMENT. Held, That the permitting of the 
plaintiffs to amend their petition on the trial was not an abuse 
of discretion. 

38. Husband and Wife: Conveyances BETrwEEN. A husband 
may lawfully give his wife a deed or mortgage to secure a pre- 
existing bona fide debt owing to ber, and such conveyance is not 
fraudulent as to his other creditors, if taken in good faith, and 
without any fraudulent purpose. 

: FAILURE To Recorp. The failure of the wife 

to immediately record her conveyances does not estop her from 

claiming under them, when it appears tbat the plaintiffs were 
not misled, or in any manner prejudiced by her neglect. 
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Error to the district court for Red Willow county: 
Tried below before CocHRAN, J. 


S. R. Smith, for plaintiffs in error, cited: First Nat’l 
Bankof Omahav. Bartlet, 8 Neb., 319; Van Deuzer v. Pea- 
cock, 11 Id., 245; Dice v. Irwin, 11 N. E. Rep. [Ind.], 
488 ; Chapman v. Summerfield, 14 Pac. Rep. [ Kan. ], 235 ; 
Gerald v. Gerald,6 8. E. Rep. [S. Car. ], 290; Hoes v. Boyer, 
9 N. E. Rep. [Ind.], 427; Kennedy v. Powell, 34 Kan., 
22; Rudershausen v, Atwood, 19 Ill. App., 58 ; Payne v. 
Wilson, 41 N. W. Rep. [Ia.], 45; Popendick v. Frobenius, 
33 N. W. Rep. [Mich.], 887; Dull v. Merill, 36 Id., 677; 
Rockford Boot & Shoe Co. v. Mastin, 39 N. W. Rep. [Ia.], 
219; Buhl v. Peck, 37 N.W. Rep. [Mich.], 876 ; Miller 
v. Krueger, 13 Pac. Rep. [Kan.], 641; Bailey v. Kan. 
Mfg. Co., 32 Kan., 73; Clemens v. Brillhart, 17 Neb., 
336 ; Hedge v. Glenny, 39 N. W. Rep. [Ta.], 818 ; Citizens 
Nat! Bank v. Webster, 41 Id., 47; Wooden v. Wooden, 40 
N. W. Rep. [Mich.], 460; Moorman v. Gibbs, 39 N. W. 
Rep. [Ia.], 882; Cornel v. Gibson, 16 N. E. Rep. [Ind.], 
130; Tomlinson v. Mathews, 98 Iil., 178. 


Rittenhouse & Starr, contra, cited: Willard v. Foster, 24 
Neb., 213; Richardson v. Doty, 25 Id., 424; Hedges v. 
Rooch, 16 Id., 674; Brown v. Rodgers, 20 Id., 547 
Grimes v. Sherman, 25 Id., 843, 


Norval, J. 


This action was brought in the court below to set aside, 
as fraudulent, deeds of transfer from Clark Ward to Sarah 
J. Ward, his wife, of lots Nos. 23 and 24, in block 38, of 
the town of Indianola, and lots Nos. 2 and 3 of block 8 
of Springdale addition to the town of Bartley. 

The plaintiffs alleged that on September 5, 1888, they 
had judgment in the county court of Red Willow county, 
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against Clark Ward, for the sum of $986.60, and $6.35 
costs of suit; that a transcript of said jndgment was filed 
with the clerk of the district court of said county, upon 


. . : ne ‘ce Q n ha 
which execution was issued September 5, 1888, to the 


sheriff of said county, and duly served and returned 
“Nulla bona,” but which was levied upon the real estate 
above described, which, on the 13th day of August, 1888, 
prior to plaintiffs’ judgment, had been conveyed by the 
judgment debtor to his wife without consideration, and for 
the purpose of hindering and defrauding the plaintiffs and 
other creditors of Clark Ward; that the deed therefor was 
filed for record on September 6, following, and subsequent 
to the date of the filing of the transcript of plaintiffs’ judg- 
ment and issuing the writ of execution; that at the same 
time the defendant Clark Ward filed instruments of con- 
veyance to all his personal property, dated back at various 
times prior to the rendition of the judgment, which prop- 
erty, if free from incumbrauce, is worth about $1,500, but 
by reason of said fraudulent conveyance from Clark Ward 
to his wife rendering the title acquired by the purchaser at 
a sale under the execution uncertain, and prevents it being 
sold at a fair price. 

The prayer is for the cancellation of the conveyance 
from Clark Ward to his wife, that the lots be sold and the 
proceeds applied to the satisfaction of plaintiffs’ judgment. 

The defendants answered, admitting the judgment, the 
filing of the transcript, in the office of the clerk of the 
district court, and the making of the conveyances to the 
real estate. The defendants for further answer deny that 
the conveyances described in the petition were given with- 
out consideration, but were given fora good, valid, and sub- 
sisting consideration, were made in good faith and without 
any intention of hindering, delaying, or defrauding the 
plaintiffs or any other creditors; deny that Clark Ward is 
insolvent, and that the conveyances of personal property 
named in the petition were dated back, but aver that they 
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were made at the time they bear date. The answer fur- 
ther states that part of the property mentioned in the pe- 
tition was purchased with the sole and separate money of 
the defendant Sarah J. Ward; that the conveyance was 
made to Clark Ward through a mistake, and that all the 
property transferred from said Clark Ward to his wife, 
was in payment for money previously loaned by Sarah J. 
- Ward to Clark Ward, and prior to the contracting of the 
debt on which plaintiffs’ judgment was rendcred. 

The reply was a general denial. 

A trial was had to the court, with a decree for the 
plaintiffs, setting aside the conveyance, and subjecting the 
real estate, set forth in the petition, to the payment of 
plaintiffs’ judgment. 

The defendants’ motion for a new trial was overruled 
and the case was brought to this court for review on eight 
assignments of ervor. The first, second, third, and fifth 
errors are based upon tlie rulings of the court in admitting 
evidence claimed to be incompetent and immaterial, 

The rule is established in this state, that when a cause is 
tried to a court without a jury, the admission of incompe- 
tent evidence on the trial will not be sufficient grounds for 
reversing the case. { Willard v. Foster, 24 Neb., 213; Rich- 
ardson v. Doty, 25 Id., 424.) We have, however, exam- 
ined each of the rulings.complained of, and find the evi- 
dence material and competent. 

The fourth assignment of error is that the court erred in 
. allowing the plaintiffs to amend their petition. Upon the 
trial the plaintiifs offered in evidence the deed from Clark 
Ward to Sarah J. Ward, for lots 23 and 24, in block 38, in 
the town of Indianola, The defendants objected to its in- 
troduction, as not covering the property in controversy.. 
The lots were described in the petition as- being in block 
28, and the court permitted the petition to be amended, by 
interlineation, by changing from block 28 to block 38. 
The amendment was in furtherance of justice, and there 


380 NEBRASKA REPORTS. rVox. 30 


Ward v. Partin. 


was no abuse of discretion in permitting the pleading to 
be changed. (Hedges v. Roach, 16 Neb., 674; Brown v. 
Rogers, 20 Id., 547.) 

The remaining errors assigned are that the judgement is 
not sustained by sufficient evidence, the judgment is con- 
trary to law, and error in overruling the plaintiffs’ motion 
for a new trial. 

The defendant Clark Ward was a dealer in agricultural 
implements at Indianola, and on the 29th day of October, 
1887, gave to the plaintiffs his promissory note for $951.30, 
on which judgment was rendered in the county court of 
Red Willow county, on September 5, 1888, for $986.60. 
A transcript of the judgment was filed on the follow- 
ing day in the district court of that county, an execution 
was issued thereon and placed in the hands of the sheriff, 
who indorsed the same “no goods,” and levied the writ 
upon lots 23 and 24, in block 38, in the town of Indianola, 
and on the south half of lot 2 and the north half of Jot 3, 
in block 8, Spring Dale addition to the town of Bartley. 
On the 13th day of August, 1888, Clark Ward conveyed 
by warranty deed the Indianola lots to Sarah J. Ward, 
the consideration expressed therein being $800, and on 
the same day Ward made a quitclaim deed to the lots in 
the town of Bartley to his wife. Those deeds were filed 
for record September 6th, 1888. The following instru- 
ments were put in evidence by the plaintiffs: A bill of 
sale from Clark Ward to Sarah J. Ward, dated January 7, 
1888, for thirty-four horses and twenty yearlings and colts; 
a chattel mortgage from Clark Ward to his wife, dated 
May 9, 1888, on certain farm machinery, to secure $340; 
a chattel mortgage from Clark Ward to the First National 
bank of Indianola, dated September 5, 1888, on his en- 
tire stock of agricultural implements, to secure the sum of 
$2,829.20; a chattel mortgage from Clark Ward to M. D. 
Welch, dated September 6, 1888, on three hundred head 
of cattle and his stock of agricultural implements, to secure 
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a note of $1,255, and also a bill of sale from Clark Ward 
to his wife, dated October 20, 1888, on a jack, subject to 
two other mortgages. All of these instruments were filed 
September 6, 1888, except the last bill of sale, which was 
filed October 20, 1888. 

Leander Starbuck testified that while the execution was 
in his hands for service, he asked Clark Ward if he had 
any property to turn out on the note; he replied that there 
was personal property on his place, but it was in such 
shape that the officer could not get it, and that he had no 
real estate that could be levied on. 

W.S. Starr testified, in substance, that he had for collec- 
tion the claim, on which the judgment was afterwards 
rendered, and about August 20, 1888, before bringing suit 
for the plaintiffs in the county court, he had a conver- 
sation with Mr. Ward in which Ward proposed to secure 
the claim by a mortgage on the lots in Bartley and Indi- 
anola, stating that they belonged to him individually, were 
free from incumbrance, and he had no other property which 
he could turn out to secure the claim. Starr replied that 
he would not take mortgages without consulting with the 
plaintiffs, and that he wrote them and they replied not to 
accept the proposed security. Mr. Starr further testified 
that Mr. Ward told him that the claim was secured by 
collateral notes amounting to $1,300, and that if the 
plaintiffs would accept a mortgage and extend the time for 
six months he thought he would be able to collect the col- 
laterals and pay by that time. ° But a small amount of the 
collateral notes have been paid and the bulk of them are 
worthless. 

Harlow W. Keyes testified that about August the Ist, 
1888, Mr. Ward stated to him that he had plenty of prop- 
erty and of ample value to pay all his indebtedness ; that 
about the 14th or 16th of the same month, in another 
conversation, Mr. Ward said to him: “There is another 
matter that I desire to counsel with you in regard to, I 


382 NEBRASKA REPORTS. [ Vou. 30 


Ward v. Parlin. 


am owing one large note to a firm, and it is quite probable 
that you will receive it for collection. I would like your 
advice a little on the matter.” My recollection is that I 
asked Mr, Ward what firm it was, or if it was one I had 
been doing business for, and he said it was Parlin, Oren- 
dorff & Martin Co. “I am owing something between 
$900 and $1,000, and I presume the note will be sent to 
you or some other attorney for collection.” I then said, 
“Mr. Ward, if that note comes to me for collection of 
course I would be their attorney and not yours; I presume 
it will come to me, and if they order it sued I will 
be obliged to sue it.” I asked him if he was having any 
trouble about any goods that he had bought, and he said 
“No, that it was a just indebtedness, but I have got col- 
lateral notes to secure it.” He said there might be some 
way that I could prevent them suing with the collateral 
security—having the collateral security. I says, “I am 
quite positive that they could do that.” ‘He said that he 
didn’t want to be sued, and that he desired to put the pay- 
ment off as long as possible, until he could get his business 
matters straightened up; that he had ample property to 
pay all his indebtedness, but wanted time to straighten up 
his business. He said he was willing to secure thie claim 
to get an extension of the time of payment. 

Clark Ward, one of the defendants, being examined asa 
witness by the plaintiffs, testified that Sarah J. Ward was 
his wife, and that they were married in 1861. 

We have given substantially all the testimony intro- 
duced by the plaintiffs. Both of the defendants were 
called and sworn as witnesses in their own behalf. It ap- 
pears from their testimony, that Mrs, Ward has, ever since 
their marriage, had money and property in her own right, 
and frequently Mr. Ward borrowed money from her, some 
of which he had repaid. It is undisputed that she in- 
herited from her mother’s estate some land in Illinois, 
which was sold and the money loaned to ber husband. 
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She sold some property in Canada in 1885, the proceeds 
of which, amounting to $1,200, were borrowed by Mr. Ward 
and used in his business. When Mrs. Ward came west she 
brought $5,000 in cash, which she deposited in the bank in 
her own name. Mr. Ward, in 1883, owned a ranch and 
dealt in stock. About this time he invested some $3,400 
for his wife in horses, and put them on his ranch with 
nearly the same number he bought for himself. The Wards 
had separate brands and her stock were marked with her 
own brand. The proceeds arising from the sale of his 
wife’s stock were paid to her. In 1884, all the horses pur- 
chased for Mrs. Ward the year before, were sold, excepting 
some twenty-three, and she received the money. Mrs. 
Ward owned stock to the amount of $500 in a mill, which 
was disposed of in 1886, and Mr. Ward used the money.. 
She also owned in her own right a farm of 160 acres, on 
which she obtained a loan of $1,200 for her husband, he 
using the money in his business. The testimony discloscs 
that he frequently borrowed money of her and did not 
always pay it back, 

Each of the defendants testified that the bill of sale 
given in January, 1888, was to close up the horse deal, to 
settle for the twenty-three hcad of horses and increase, and 
that the chattel mortgages, and the deed to the Indianola 
property, were given as security for money borrowed by 
Mr. Ward from his wife. 

In regard to the lots in Bartley, the undisputed evidence 
is that they were bought for her and paid for with .her 
money, but through mistake the deed was made to her 
husband. The quitclaim deed from Mr. Ward to his 
wife was made to correct this mistake. There is no dis- 
pute but what the mortgages given by Ward to the First 
National Bank of Indianola, and to M. D. Welch, were 
given in good faith to secure actual bona fide debts. The 
plaintiffs offered no testimony in rebuttal: Ifthe defend- 
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ants did not testify to the truth, there should not have been 
any difficulty in proving it. 

We have read and scrutinized the evidence in this rec- 
ord with care, and it appears to us that the defendants’ 
testimony is consistent and reasonable. We are convinced 
that Mrs. Ward acted in perfect good faith. True, she 
knew that her husband was being pressed by his creditors, 
and asked him to secure her. She had a perfect right to 
make good her claim, notwithstanding she knew she was 
being preferred to other creditors of her husband, if the 
security was accepted in good faith, and without any fraud- 
ulent purpose on her part. (ill v. Bowman, 35 Mich., 
191; Jordan v. White, 38 Id., 253; Dice v. Irvin, 11 N. EF. 
Rep., 488; Rockford Boot & Shoe Mfg. Co. et al., v. Mastin, 
39 N. W. Rep., 219; Miller v. Krucger,13 Pac. Rep., 641; 
Chapman v. Summerfield, 14 Id., 235; Cornell v. Gibson, 
16 N. E. Rep., 130.) 

It is insisted that the conveyances were concealed by 
Mrs. Ward and kept from the records of the ‘county until 
after the plaintiffs obtained their judgment, and for that 
reason they were fraudulent and void; there is no proof 
that they were purposely withheld’ from record. Besides 
the note, on which the plaintiffs took judgment, was given 
in October, 1888, long before any of the conveyances com- 
plained of were made. It does not appear that the plaint- 
iffs extended credit to Mr. Ward on the faith that he was 
the owner of the Bartley property. In fact, there is no 
proof that this property was conveyed to Mr. Ward prior 
to his becoming the debtor of the plaintiffs. Parlin, Oren- 
dorff & Martin Co. therefore were not induced to become 
ereditors by withholding the conveyance from record, nor 
were they in any manner prejudiced by the failure to re- 
cord sooner. To create an estoppel the plaintiffs must 
have been misled by the conduct of Mrs. Ward. (Payne v. 
Wilson, 41 N. W. Rep. [a.], 45; Citizens Natl Bh. v. 
Webster, Id., 47.) 
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The deerce of the district court is reversed and the cause 
is remanded for further proceedings. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


JOHN AINSFIELD ET AL, APPELLEES, V. ANDREW B. 
More, APPELLANT, 


(FiLep SEPremMBarR 23, 1890.] 


1. Review. The pleadings and evidence examined, and held, to 
sustain the judgment. 


2. Deeds: CorrecTION: LIMITATIONS: WHEN THE STATUTE BEGINS 
To Run. In asuit where the relief demanded consists in the cor- 
rection of a mistake in the drafting or recording of a deed con- 
veying lands thirty years before the commencement of such suit, 
and the correcting of the mistake involves no change of actual 
possession or disturbance of investments made by the party 
against whom the correction is sought, and leaves the enjoyment 
of the property to go on in harmony with the prior acts of the 
parties in interest, the statute of limitation being pleaded, 
held, that the statute began to run upon the discovery of the 
mistake, or of such fact or facts as would put a person of ordi- 
nary intelligence and prudence on an inquiry which, if pursued, 
would lead to such discovery. (Ormsby v. Longworth, 11 O. St., 
653.) 
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nedy, 67 Ia., 376; Wellon v. Merrick Co., 16 Neb., 83; 
Hill, Trusts, 265*; Burke v. Smith, 16 Wallace [U. 8.], 
390; Godden v. Kimmell, 99 U.S., 201 ; Ware v. Galveston, 
111 Id., 170; Bank U.S. v. Daniel, 12 Peters [U. 8.], 52*; 
Lewis v. Marshull, 5 Peters [U. 8.], 470*. 


W. J. Connell, for appellee Ainsfield. 
E. W. Simeral, for appellees Rosewater et al. 


Coss, Ca. J. 


John Ainsfield, Marcus Rosenwaser,and Andrew Rose- 
water exhibited their petition in the district court of said 
county alleging that they and their grantees are in the ac- 
tual possession of the following described real estate in 
said county, to-wit: Beginning at the southwest corner of 
the southeast quarter of the southwest quarter of scction 
26, township 15 north, of range 13 east, of 6th P. M., 
thence north 6 chains, thence cast 8 91 chains, thence south 
10% degrees east 4.39 chains, thence south 1.44 chains to 
the south line of section 26, thence west 9.33 chains to the 
place of beginning, containing 54 acres, more or less, 

The plaintiffs allege that Andrew B. More, defendant, 
claims an interest and estate in said premi-es adverse to 
them ; that on December 24, 1857, he, for a valuable con- 
sideration, by deed in due form, conveyed said real estate, 
with other land, to Lucy A. Goodwill, under whom plaint- 
iffs derive title, but that by mistake in recording said deed, 
or in writing the description of the land intended to be 
conveyed, the word east, after the words “ thence north 72} 
degrees,” was inserted in place of the word west, by reason 
of which the defendant is wrongfully and unlawfully 
claiming title to said land, to the injury and prejudice of 
plaintiffs. That the correct description of the land in- 
tended to be conveyed by defendant to Goodwill, and which 
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includes the real estate now owned by plaintiffs, is as fol- 
lows: Beginning at a point 2.72 chains north 71 degrees 
west from the quarter section corner between sections 26 
and 35 (magnetic variation 11} degrees east), thence south 
17 degrees east 10.15 chains to a black oak, thence north 
60 degrees west 1.33 chains, thence north 723 degrees 
west 1.83 chains, thence north 57 degrees west 6.20 
chains, thence north 75 degrees west 5.65 chains, thence 
north 82 degrees west 6.64 chains, thence north 21.22 
chains, thence east 7.80 chains, thence south 10 degrees 
west 420 chains, thence south 104 degrees east 14.70 
chains, thence south 863 degrees east 7.90 chains to the 
place of beginning, containing 23.65 acres, in sections 26 
and 35, intownship 15 north, of range 13 east, That the 
plaintiffs and their grantees have been in the actual, con- 
tinuous, notorious, and adverse possessson of said land for 
more than fifteen years last past, paying all taxes levied or 
assessed against it and claiming to be the owners thereof. 
Plaintiffs pray to be declared to be the owners in fee simple 
of said land, that their title thereto may be quieted, and 
that the deed of defendant to Goodwill, and the record 
thereof, be corrected and reformed by inserting the word 
west in place of said word east, and that said defendant be 
forever enjoined from interfering with the possession of 
said land, or making claim of title thereto, and be forever 
barred of all right, title, interest or claim in said land and 
be required to pay the costs of this action, and for further 
relief. ; 

On motion to the court, and for cause shown, the de- 
fendant was allowed to file a cross-bill herein and make C. 
FE. Hawver, Harriet L. Hawver, and Frank J. Kasper 
additional parties defendant to this action, as follows: 
“That he admits that he is the owner of tlie lands men- 
tioned and has asserted ownership thereof; but expressly 
denies each and every other allegation in the petition con- 
tained, and expressly denies that any mistake was at any 
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time made, either in writing or recording of the deed re- 
ferred to, or that the plaintiffs, their grantees or grantors, 
have been in actual, notorious, and adverse possession of 
said lands or any part thereof for the fifteen years last past, 
and further denics that plaintiffs have had or been in pos- 
session in any manner whatever except by willful and 
wrongful entry thereon within the past five years from this 
date and not prior thereto. : 

“8, The defendant further alleges that he was and is, 
and during all the time mentioned has been, the absolute, 
owner of land lying and situate upon the west side of the 
southeast quarter of the southwest quarter of section 26 
and in the northern portion of the northeast quarter of the 
northwest quarter of section 35, all in township 15 north, 
of range 13 east, of 6th P. M., as covered by the claim 
under the pretended mistake in deed, holding the same by 
good, perfect and indefeasible title from the United States. 

“6, On August 24, 1874, Lucy A. Goodwill, without 
claim or color of title, but to the injury and wrong of 
defendant, made a pretended conveyance of the same to 
George G. Earle. 

“7, On March 22, 1878, George G. Earle and wife 
made a pretended conveyance of the same to C. E. Hawver. 

“8. On October 14, 1885, C. E. Hawver and wife made 
a pretended conveyance to Frank J. Kasper and Andrew 
Rosewater of the special portion set up and claimed by 
plaintiffs, and on June 15, 1886, Hawver and wife made 
another pretended conveyance to plaintiffs. 

“9. Defendant alleges that each and all of said pretended 
conveyances were made without color of ownership in said 
pretended grantors; that defendant at no time parted with 
his title or interests, either equitable or legal, in said lands. 

“10. That said pretended conveyances create a cloud 
upon plaintiffs’ title and estate therein; that they be held . 
for naught and the parties be forever barred from setting 
up any claim of title thereto and the defendant have com- 
plete relief,” etc. 
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On the 29th of June, 1887, Frank J. Kasper was 
allowed to answer instanter, and Frank Shoull was made 
defendant, and answered denying that said More is the 
owner of the property, denying that the conveyance by 
Lucy A. Goodwill to George G. Earle was made without 
claim or color of title, and denying that the other convey- 
ances referred to in the cross-petition were without claim 
or color of title, but alleging that on December 24, 1857, 
said More was the owner of the following land: Begin- ° 
ning at a point 2,72 chains north 71 west from the quarter 
section corner between sections 26 and 35 (magnetic varia- 
tion 114 east), thence south 17 east 10.15 chains to a 
black oak, thence north 60 west 1.33 chains, thence north 
724 west 1.83 chains, thence north 57 west 6.20 chains, 
thence north 75 west 5.65 chains, thence north 82 west 
6.64 chains, thence north 21.22 chains, thence east 7.80 
chains, thence south 10 west 4.20 chains, thence south 104 
east 14.70 chains, thence south 864 east 7.90 chains to 
the beginning, containing 23.65 acres, in sections 26 and 35, 
township 15 north, range 13 east, of 6th P. M., in said 
county. That on said day he conveyed the same to Lucy 
A. Goodwill, but either in the deed itself, or the record 
of it, there was a mistake in the description of the land 
in the words “thence north 724 west 1.83 chains.” The 
word east was inserted instead of west, as the direction of 
variation, the description reading “thence north 724 east 
1.83 chains.” Defendant alleges that it was the intention 
of the grantor to convey the said land described, and that 
the insertion of the word “east” in pace of west in the 
third course of description was a clerical error and mistake 
in drawing the deed; that on August 24, 1874, Goodwill 
conveyed by warranty deed to-George G. Earle the follow- 
ing: Beginning at a point 2.72 chains north 71 west 
from quarter section corner between sections 26 and 35, 
thence south 17 east 40 chains, thence west 17.55 chains to 
a point 50 links north of southeast corner of southwest of 
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southwest section 26, thence north 19.50 chains to north- 
east corner of said southwest of southwest section 26, thence 
east 7.80 chains, thence south 10 west 4.20 chains, thence 
south 10% east 14.77 chains, thence south 86} east 7.70 
chains to the point of beginning; that on March 22, 1878, 
said Earle conveyed by warranty deed said last described 
tract to Carrie E. Hawver ; that in the year 1878 she died, 
having devised to her husband, Samuel Hawver, said prop- 
erty ; that on October 14, 1885, Samuel Hawver and his 
then living’ wife (he having remarried) conveyed by war- 
ranty decd to Andrew Rosewater, plaintiff, and to this 
defendant the following: Beginning at northwest corner 
of southeast southwest section 26, township 15, range 13, 
thence south 14 chains, thence east 4.18 chains, thence 
north 14 chains, thence west 4.18 to the beginning, being 
5.85 acres; thatafterwards Rosewater conveyed his interest 
in said land to Frank Shoull, who, being a party defendant, 
makes this his answer to the cross-petition as well as the 
answer of Kasper. They allege that they are the owners 
in fee simple of said last described land, and with their 
grantors have been in actual possession for years last 
past, and are now in peaceable possession, having large 
improvements thercon. 

The defendants pray that the description in the deed 
from More and wife to Goodwill may be reformed and 
corrected, according to the facts, to express the intention 
of the parties thereto, and that it may be adjudged and 
decreed that they are the owners in fee simple of the last 
described tract of land; that said More has no interest, 
title, or claim thereto, and that the title thereto be quicted 
in these defendants, and that A. B. More’ pay the costs of 
this action, etc. 

‘On Mareh 5, 1888, More made an amendment to his 
original answer and cross-bill, and further setting up as 
additional grounds of defense that the deed which he made 
to Lucy A. Goodwill, referred to, was made and delivered’ 
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in the year 1857, and that any alleged mistake in the deed, 
or the recording of it, arose more than ten years prior to 
the bringing of this action and is barred by the statute of 
limitations, and that each and all of the pretended claims 
of plaintiff, and of the other defendants hereto, are with- 
out any color of right. 

On March 5, 1888, defendants Kasper and Shoull re- 
plied to the answer of More, and denied each and every 
allegation therein, except the date of the Goodwill deed, and 
alleged that they had no knowledge of any claim to said 
property by More, and had no knowledge that there was 
any error in the Goodwill deed until the year 1886, when 
More first claimed. the ownership of the same, and these 
defendants first learned of the mistake in said description. . 

The plaintiffs replied to the answer of More, denying 
that their cause of action arose more than ten years prior 
to the commencement of this suit, and denying that their 
action is barred by the statute of limitations. They allege 
that neither they nor their grantees had any knowledge of 
the mistake in description set forth in said petition, or had 
any knowledge that More claimed any adverse title or 
interest in the lands in controversy, until within two years 
next before the commencement of this action; they further 
deny every allegation contained in said answer, except that 
certain deeds were executed, but deny that the deed exe- 
cuted by Hawver to Kasper and Rosewater covered the 
special portion set up and claimed by plaintiffs herein. 

The defendant More replied to the answer and cross- 
bill of Kasper and Shoull denying each and every affirma- 
tive allegation therein not admitted or set forth in his 
answer and cross-bill herein, and says that the deed made 
by him to Lucy A. Goodwill was made and delivered in 
the year 1857, and more than ten years have elapsed since 
the alleged mistake, as the grounds of defense and cause of 
action in said cross-bill, arose, and that the same is barred 
by the statute of limitations, and that plaintiffs are guilty 
‘of laches herein. 
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The defendant also moved the court for leave to correct, 
hisdestimony heretofore given in his own behalf, on the 
ground that at the time of so testifying he was laboring 
under great physical pain and suffering, affecting for the 
time being his memory, and preventing him from recalling 
the facts as clearly as he otherwise might have done; that 
he now recollects of executing a deed to Lucy A. Goodwill 
which was presented to him by one Byers; that he objected 
to the deed as not properly describing the Jand theretofore 
claimed by Goodwill, under the claim club law, and the 
deed was then and there altered by changes and erasures in 
red ink by Byers, who claimed it reduced the quantity of 
land to fourteen or fifteen acres, the amount claimed by 
-Goodwill, and the deed did not include, nor was it intended 
to include, the land in controversy, or any portion thereof; 
and he would say that if there was any mistake in the 
deed, it was that it did in fact contain a greater number of 
acres than was represented to him by Byers at the time he 
signed the same; which motion was overruled by the court 
and exceptions were taken. 

On April 20, 1888, there was a final decree in the court 
below, finding that the several allegations in the plaintiffs’ 
petition were true, as therein alleged, and that the plaint- 
iffs were entitled to the relief in their petition prayed, and 
that the several allegations in the answer of Kasper and 
Shoull are true, and that at the time of the execution of 
the deed by Andrew B. More to Lucy A. Goodwill, on 
December 24, 1857, said More was the owner in fee 
simple of the land hereinafter described, and that it was 
the intention of said More to convey to said Goodwill the 
said land as described herein, but by mistake in writing 
the description of said land in said deed, or by mistake 
in recording said deed, the word “east,’’ after the words 
and figures “thence north 724 degrees,” was inserted in 
place of the word “west,” and that the correet descrip- 
tion of said land is as follows: Beginning at a point 2.72 
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chains north 71 degrees west from the quarter section 
corner between sections 26 and 35 (magnetic variation 114 
degrees east), thence south 17 degrees east 10.15 chains to 
a black oak, thence north 60 degrees west 1.33 chains, 
thence north 724 degrees west 1.83 chains, thence north 57 
degrees west 6.20 chains, thence north 75 degrees west 5.65 
chains, thence north 82 degrees west 6.64 chains, thence 
north 21,22 chains, thence east 7.80 chains, thence south 
10 degrees west 4.20 chains, thence south 104 degrees east 
14.70 chains, thence south 864 degrees east 7.90 chains to 
the place of beginning, containing 23.65 acres, in sections 
26 and 35, in township 15 north, of range 13 east, in said 
county. It is therefore ordered and decreed that the 
plaintiffs and their grantees, to whom they may have exe- 
cuted deeds in due form, are the owners of said Jand, in 
their petition first described, beginning at the southwest 
corner of the southeast one-fourth (S. E. 4) of southwest 
one-fourth (S. W. 4) of section twenty-six (26), township 
fifteen (15) north, of range thirteen east, of sixth principal 
meridian, thence north six (6) chains, thence east eight and 
ninety one-hundredths (8-2,%,) chains, thence south ten and 
one-half (104) degrees east four and thirty-nine hundreths 
(4,38,) chains, thence south one and forty-four one-hun- 
dreths (1;44,) chains to the south line of section twenty-six 
(26), thence west nine and thirty-three one hundredths 
(9;3,) chains to the place of beginning, containing five and 
one-half (54) acres, more or less. 

“That said plaintiffs are the owners in fee simple of 
such portion of said land as they have not already lawfully 
conveyed, and that the grantees of said plaintiffs are the 
owners in fee simple of such portions of such land, re- 
spectively, as may have been duly conveyed to him, and 
the title of said plaintiffs and their said grantees is hereby 
quieted and confirmed. 

“Tt is further ordered and decreed that the defendants 
Frank J. Kasper and Frank Shoull are the owners in fee 
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simple of the following described portion of the land here- 
inbefore described, and the title thereto is hereby quieted 
and confirmed in them: Beginning at the northwest corner 
of the southeast quarter of the southwest quarter of section 
26, township 15 north, of range 13 east, thence south 14 
chains, thence east 4.18 chains, thence north 14 chains, 
thence west 4.18 chains to the place of beginning, being 
5.85 acres in said county, 

“Tt is further ordered and decreed that the defendant, 
Andrew B. More, has no interest, right, title, or equity in 
or to said lands herein described, or to any part or portion 
thereof, and that he be and hereby is forever enjoined and 
estopped from making any claim to said land or any por- 
tion thereof, and that he pay the costs of this action; to 
which findings and decree the defendant excepts and ap- 
pealed his cause to the supreme court.” 

I find considerable difficulty in presenting, to my own 
satisfaction, the questions involved in this case. This dif- 
ficulty, if not caused by, is greatly augmented in, the fact 
that the original deed from Andrew B. More to Lucy A. 
Goodwill is not set out in the record, nor does it appear 
that the deed, or the record of it, was produced at the trial. 
The original deed appears to have been lost. It is not 
believed that, as a question of law, the production of the 
record was indispensably necessary upon the trial, for the 
reason that the execution and recording of the deed, as 
alleged in the petition, are admitted in the amended answer 
of the defendant More. There were probably important 
legal advantages obtained by the plaintiffs, or, at least, 
perplexing difficulties obviated, by refraining from offer- 
ing the record of the deed in evidence, and probably, as 
it was uneertain whether the mistake or error, sought 
to be corrected by these proceedings, was a mistake or 
error in the draughting of the deed, or in the recording of 
it, it was deemed expedient to withhold the record from 
the evidence; yet certain it is, that its production would 
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have assisted the inquiries of the court and insured an ear- 
lier disposal of the case. It is in evidence that this deed 
was executed and acknowledged on December 25, 1857. 
There was introduced in evidence a decd from Andrew B. 
More and wife to Moses F. Shinn, executed July 3, 1857. 
This deed described the land lying easterly of, or from the 
easterly boundary of, a portion of the land claimed by the 
plaintiffs. This line commencing at the point A on the 
plat of the lands introduced in evidence as Exhibit A, run- 
ning 8. 17° E. 10.15 chains to a black oak, marked B on 
the plat, which point is testified to by witnesses on the 
trial, and upon whose testimony we must rely for evidence 
as to the contents of the deed sought to be corrected, as the 
first boundary line set out in said deed. According to the 
same witnesses’ testimony the next course of the same de- 
scription is N. 60° W. 1.33 chains. This course is claimed 
to be correct, but at that point the difficulty as to the 
description begins, in the deed to Mrs. Goodwill, as testi- 
fied to. The next course is thence N. 723° E. 1.83 chains. 
This would extend diagonally across the first course of 
the description, and a little more than 90 chains into and 
upon the land formerly deeded to Shinn, whereas the cor- 
rect description, as claimed and satisfactorily shown, would 
be thence N. 723° W. 1.83 chains to the point D on said 
line, thence N. 57° W. 6.20 chains to the point E, thence 
N. 75° W. 5.65 chains to the point F, thence N. 82° W. 
6.64 chains to the point G, thence N. 21 chains to the 
point H, thence E. 7.80 chains to the point I, thence S. 
-10° W. 4.20 chains to the point J, thence 8. 104° E. 
14.70 chains to black letter K, thence 8S. 864° E. 7.90 
chains to the place of beginning. To follow further the 
description, as contained in the Goodwill deed, we go back 
to the erroneous course before described, and commencing 
at the point marked with a red letter D on the plat, thence 
N. 57° W. 6.20 chains to red E, thence N. 75° W. 5.65 
chains to red F, thence N. 82° W. 6.64 chains to red G. 
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At this point the line turns due north, falling short of the 
point in the true description, marked black G, a distance 
corresponding exactly with the sum of the two distances 
from the black oak to the point C and from the point C to 
either point D. Taking up the description in the Good- 
will deed at the point marked witha red G, it runs due 
north 22 chains, striking the north boundary of the track as 
claimed by the plaintiffs, at red H on the plat, thence E. 
7.80 chains to the point marked red I, thence 8. 10° W. 
4.20 chains to the point marked red J, thence 8. 104° E. 
14.70 chains to the point marked with a red K, thence 8S. 
864° E. 7.90 chains. 

It will thus be seen that the north boundary is the same 
in both descriptions, except as to the limits east. and west, 
and that the east boundaries of the northern, or what we 
we will term the upright portion of the tract, are identi- 
cal in the two descriptions, except that the south point of 
the line of the Goodwill deed is substantially the same dis- 
tance east. of the corresponding point in that which is 
claimed as the true description, as is the distance between 
the red G and the black G on the plat, and the last course 
carries us the same distance past and east of the place of 
beginning. 

It appears from the record that on January 25, 1866, A. 
B. More and wife deeded to John H. Green twenty-three 
acres of land immediately east of what is designated the 
northern or upright portion of the land in controversy. 
The description of this land as contained in the deed of 
Green commences “at N. ‘E. corner of the S. E. quarter of . 
the S. W. quarter of section 26, township ‘15, thence W. 
12.20 chains, thence 8. 10° W. 4.20 chains, thence S. 104° 
E. 14.70 chains, thence 8. 864° E. 10.30 chains, thence N. 
19.26 chains to the place of beginning.” In the convey- 
ance from More to Green there is also another tract con- 
veyed, described as “beginning at the S. W. corner of the 
N. E. $ of the N. W. 4 of sec. 35, in the same township 
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and range, thence N. 18 chains 78 links, thence 8. 82° E. 
6 chains 64 links, thence S. 15° W. 18 chains 35 links, 
thence W. 1 chain 75 links to the place of beginning, con- 
taining six acres, more or less.” 

It will be observed that the north line or boundary of 
this piece, or the second course of the description, is iden- 
tical with that part of the line of the tract in controversy 
as claimed by the plaintiffs and marked by the black line 
between the black letters F and G, leaving a narrow strip 
between the north boundary of this tract conveyed to 
Green and the west end of the south boundary of the tract 
described in the deed from More to Goodwill. 

By reference to the plat it will be seen that if the north- 
west corner of the north or upright plat of the land is at 
the point marked by a red H, as laimed by defendant 
More, and not at the point of black .H, as claimed by 
plaintiffs, then the land conveyed to Green would fall short 
in quantity about one-third, as the west boundary of it, as 
marked by the red line of the plat, would be about four 
chains further east than the west line called for in the 
description. 

The defendant More, having been examined on the trial] 
as a witness, testified upon cross-examination that he was 
the owner of the southeast quarter of the southwest quar- 
ter of section 20, township 15, range 13, at the time of 
the making of the deed to Mrs. Goodwill; and in refer- 
ence to the deed which he had subsequently made to Green, 
stated that he did not intentionally or knowingly convey 
to him any land which he had previously conveyed ; that 
he probably made two deeds to Green, but recollected of . 
making one to him, and probably deeded to him fifty-eight 
or sixty acres, “he didn’t recollect, the deeds would show ;” 
that he intended to sell him what was in the deeds, no 
more and no less; that the same was also true in regard to 
Shinn, he intended to sell him whatever was covered by 
the deed, no more and no less; that in no case had he in- 
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tended to sell or to deed anything which he had previously 
conveyed; that he did not know, as a matter of fact, that 
what was to be conveyed to Mrs, Goodwill runs over into 
the ground subsequently conveyed to Green ; that he did 
not know that he claimed that it is correctly surveyed at 
all; that when he made the conveyance to Mrs. Goodwill 
he did not intend that the east line should run over some- 
thing like 200 feet into the tract sold to Green. 

Q. You intended, when you made your conveyance to 
Mrs. Goodwill, that the east line should come square up to 
the west line of the tract you subsequently sold to John 
Green, didn’t you ? 

A. I think that is correct. 

Q. And when you sold to John Green you intended his 
west line to come sqiare down and touch the east line of 
the tract that you had previously sold to Mrs. Goodwill, 
didi’t you? . 

A. Well, I believe that was the intention. 

Q. And the west line of the tract you sold to John 
Green would come about to where John Green subse- 

quently put up the fence, wouldn’t it ? 
’ A. I don’t know where his fence is ; the description in 
the deed will show. 

Q. The west line of the piece you sold to John Green 
would be about the place you pointed out to him where 
the line would be, wouldn’t it ? 

A. Yes, I suppose it would. 

He was also asked : 

Q. In descriving the Goodwill tract was there any in- 
tention on your part to jog back to the east ? 

A. No, sir. 

Q. Over the tract previously sold to Shinn ? 

A. No, sir. 

Q. There was no intention of throwing a little wedge 
piece in the Shinn tract ? 

A. No, sir. 
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Q. If you owned that, and claimed to own it, why did 
you leave it in that kind of shape? 

A. I never put it in that shape. 

Q. Well, who did? 

A. I don’t know; somebody who didn’t know much 
about surveying. My impression is that that is the true 
line; this line here (indicating, while examining the plat, 
the black line); and there is a stake which should be some- 
where near Goodwill’s G. That is the only surveying I 
ever did. We started there, at that time; I lived here 
somewhere; started over to the spotted tree, and then we 
came down to another spotted tree (B) and went to several 
other lines (E and F) ; we didn’t know where the govern- 
ment lines were. Thisdeed was made by claim club lines, 
and didn’t have any reference to the section lines whatever, 

Q. Your idea is that the true south line of the Good- 
will tract is the black dotted line, and not the red line 
which would jog back over in here? 

A. Didn’t jog nothing about it, That dog’s head of a 
thing, there, has no business there; there is a point, I am 
not positive, but I think thaé is the point (designating it on 
the plat). 

Q. You claim the true south line should be the dotted 
black line running due west, and not jogging back at any 
time towards the east ? 

A. Running due west, or northwest. 

Q. Due west, and not jogging back at any time towards 
the northeast? 

A. No, sir; and there should be a stake running down 
here somewhere to an oak tree, and then across, perhaps, 
here, I don’t know, to another oak tree down here, and 
there, to the place of mine. This is what Mrs. Goodwill 
claims ; I want you to understand that. 

This evidence sufficiently establishes the allegation of 
the petition that by a mistake in recording the deed, or in 
writing the description of the land intended to be conveyed, ° 
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the word east, after the words and figures “thence north 
72% degrees,” was inserted in place of the word west, and 
that the true intent and purpose of the deed of Moore to 
Goodwill was to convey the land as hereinbefore stated and 
described: “ Beginning at a point 2.72 chains north 71 
degrees west from the quarter section corner, between sec- 
tion 26 and 85 (magnetic variation 114 degrees east), 
thence south 17 degrees east 10.15 chains to a black oak, 
thence north 60 degrees west 1.33 chains, thence north 724 
degrees west 1.83 chains, thence north 57 degrecs west 6.20 
chains, thence north 75 degrees west 5.65 chains, thence 
north 82 degrees west 6.64 chains, thence north 21.22 
chains, thence east 7.80 chains, thence south 10 degrees 
west 4.20 chains, thence 104 degrees east 14.70 chains, 
thence south 864 degrees east 7.90 chains to the place of 
beginning, containing 23.65 acres, in sections 26 and 35, in 
towuship 15 north, of range 13 east.” 

The plaintiffs also introduced a deed from Lucy A. 
Goodwill to George G. Earle, executed August 24, 1874, 
conveying what has been designated as the north or upper 
portion of the land in controversy. Also a deed from 
Earle and wife to C. E. Hawver executed March 22,1878, 
which, with the other lands, conyeyed the same tract con- 
veyed by Mrs. Goodwill to Earle. Also the record of the 
probate court of Douglas county, Nebraska, showing the 
probate of the last will and testament of Liney A. Goodwill, 
deceased, with a copy of the will, from which it appears 
that Carrie E. Goodwill was made the sole legatee of the 
real and personal property of which her mother, Lucy A. 
Goodwill, died seized. Also a record of the same court 
showing the probate and record of the last will and iesta- 
ment of Carrie E. Hawver, late of said county, deceased, 
by which, after various specific bequests, she bequeathed to 
her husband, Samuel Hawver, all of her property of every 
kind whatsoever. 

The record of the court below also contains the deed of 
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Samuel Hawver and Harriet L., his wife, to John Ainsfield 
and Marcus Rosenwaser and Andrew Rosewater, executed 
June 15, 1886, conveying the following described land: 
Beginning at the S. W. corner of the S, E. quarter of the 
S. W. quarter of section 26, township 15, range 13 east, 
thence north 6 chains, thence east 8.90 chains, thence south 
103 degrees east 4.39 chains, thence south 1.44 chains to 
the south line of section 26, thence west 9.83 chains to the 
place of beginning, containing five and one-half acres, 
more or less. Also a deed from Andrew Rosewater and 
wife to Frank Shoull executed January 13, 1887, describing 
the same lands as that last mentioned. 

Neither of the parties, nor either of the grantors of the 
appellees, direct or remote, appear to have been in the 
actual physical possession of the Jand which ought to have 
been described, but was not, in the deed from More to 
Goodwill. 

According to the bill of exceptions, this land consisted 
of brush and timber; that from a date shortly after the 
execution of the deed from More to Goodwill, the latter 
during her lifetime, and, after her death, her daughter and 
devisee Mrs. Hawver during her lifetime, and, upon her 
death, her devisee Hawver, up to a late period, occasionally 
sent persons in their employment to cut and haul wood 
from said land, and who did, as so employed, cut trees and 
timber for firewood and other purposes. There is no evi- 
dence that any portion of said land was ever enclosed, cul- 
tivated, or occupied otherwise than as above stated by Mrs. 
Goodwill and the Hawvers cutting trees and brush thereon. 
No act of ownership was exercised over any part of the 
land in controversy by the appellant since the fall of 1867, 
or the spring of 1868, and the evidence that any act of 
ownership was exercised by him after the date of the 
Goodwill deed is vague, indefinite, and unsatisfactory. 

Counsel for appellants assume, and apparently take it as 
granted, that the deed from More to Goodwill was a quit- 

26 
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claim deed, and was made without consideration. There 
is but little, and no satisfactory, evidence to be found in the 
bill of exceptions upon either of these points, and prob- 
ably no such evidence was necessary, the pleadings having 
assumed to ‘settle those two points. The plaintiffs, as will 
be seen by their petition, alleged that on the day stated the 
defendant, for a valuable consideration, by deed in due 
form, duly conveyed said real estate (having previously set 
out the description of it) with other land to Lucy A. Good- 
will, under whom plaintiffs derive their title. 

The appellant in his original answer neither admits nor 
denies the execution of any such deed, or of any deed, to 
Mrs. Goodwill (and of course does not state the character 
of the deed), and in his second, or amended, answer the 
only language used touching the nature of the deed is, 
that the deed made by defendant to Lucy A. Goodwill, re- 
ferred to in plaintiffs’ petition, was executed, delivered, 
and recorded in the year 1857. Taking the allegations of 
the petition with this language of the amended answer, it 
amounts to an admission by the appellant of having made 
to Lucy A. Goodwill a deed of the character and nature of 
that set out in the petition, of one upon a valuable consid- 
eration, and in due form of law. 

The appellant, by his amended answer, set up as a defense 
the statute of limitations, and pleaded that the plaintiffs’ 
cause of action arose more than ten years prior to the 
bringing of this suit. 

Appellees, in their brief, say that this plea cannot be 
maintained, for the reason that the proof establishes the 
plaintiff claim of adverse possession for more than ten 
years. Also that the mistake in the description complained 
of was not discovered, nor was More’s wrongful claim to 
the land made known, until two years before the bring- 
ing of this suit. It is true that it does not appear from 
the evidence that the mistake in the deed set out in the pe- 
tition was discovered by anybody until a point of time 
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within the shortest limitation set by the statute, nor is there 
evidence of the discovery of any fact by the plaintiffs, or 
any of their grantors, which was calculated to put a pru- 
dent person upon his inquiry as to the existence of a mis- 
take or error in the said deed, or which, if followed up, 
would have led to the discovery of such error. 

Our statute of limitations places actions for relief.on the 
ground of fraud in the list of those which must be com- 
menced within four years:after the cause of action shall 
have accrued, but it provides that the cause of action in 
such cases shall not be deemed to have accrued until the 
discovery of the fraud. (Sec 12, C. Code). 

Actious for relief on the ground of accident or mistake 
are not specifically mentioned in the statute, but these three, 
fraud, accident, and mistake, have been always classed to- 
gether as the three great fountains of equity jurisprudence. 
In 2 Story’s Equity, at section 1521a, it is said: “The 
question often arises, in cases of fraud and mistake, and 
acknowledgments of debts, and of trusts and charges on 
land for payment of debts, under what circumstances, and 
at what time, the bar of the statute of limitations begins 
to run. In general it may be said, that the rule of courts 
of equity is, that the cause of action or suit arises when, 
and as soon as, the party has the right to apply to a court 
of equity for relief. In cases of fraud or mistake, it will 
begin to run from the time of the discovery of such fraud 
or mistake, and not before.” 

In the case of Brooksbank v. Smith, 2 Younge & Coll., 
58, Baron Alderson said, * * * “ Mistake is, I think, 
within the same rule as fraud. Here, therefore, the statute 
was not applicable, for the mistake was not discovered 
within six years before the filing of the bill.” 

The case of Ormsby et al. v. Longworth et uz., 11 O. St., 
653, is undoubted authority in this state, for, as has been 
often remarked, our statutes are adopted more nearly 
after the spirit of those of Ohio than of any other of the 
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elder states. I state from the syllabus: “In a case purely 
equitable, and not cognizable in a court of law, where, in 
an otherwise proper case, it is sought, on the ground of 
mistake, tu reform and enforce an agreement for the con- 
veyance of real estate, and the correcting of the mistake 
involves no change of possession, no disturbance of invest- 
ments made by the party against whom the correction is 
sought, and leaves the enjoyment of the property to go on 
in harmony with the prior acts of the parties in interest, 
the lapse of time applied by courts of equity, in analogy 
to the statute of limitations, will be reckoned only from 
the time of the discovery of the mistake.” 

In the case of McIntosh v. Saunders, 68 Ill., 128, the 
court in the syllabus says: “In case of fraud or mistake, 
in equity, the statute of limitations will begin to run from 
the time of discovery of the fraud or mistake, and not 
before.” 

In Orane v. Prather et al.,4 J. J. Marshall, 75, the 
premises were significant with those in the case at bar, 
There the chief justice, in the opinion delivered, after 
commenting upon the relation of courts of equity to the 
statute of limitations, stating views of the law in that 
behalf, generally entertained a half century ago, but which 
are not entertained by the courts of the present day, said : 
“Supineness and negligence will not receive countenance 
in a court of equity. But if a complainant shall have 
filed his bill within a saving time after his discovery of his 
claim to relief, and shall have made the discovery as soon 
as a man of ordinary diligence could have been expected, 
by the use of reasonable means, to have made it, he will 
not be barred merely because it might have been possible 
to have detected the cause for complaint sooner than it was 
ascertained. One of the most fatal effects of fraud is, that 
it conceals itself from its victims. If it should succeed in 
doing so until remedy for its perpetration should be barred 
by time, this alone being one of the injurious consequences, 
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and perhaps one of the aims of the fraud, should give the 
chancellor jurisdiction of the case, for the purpose of re- 
lieving from the effects of the delusion. 

“The same reason does not apply with equal force to 
mistake. And it may be, and generally must be, difficult to 
prove, satisfactorily, when the mistake was discovered, and 
when it might have been ascertained by the exercise of 
ordinary vigilance. And hence, the equitable qualification 
of the legal limitation has not been applied as frequently 
to cases of mistake as to those of fraud. But it will apply 
in a proper case.” 

The rule was applied to that case and controlled it; and 
that case was followed by thatof Grundy’s Heirs v. Grundy 
etal., 12 B. Mon., 269; Adams v. Guerard, 29 Ga., 651; 
Smith v. Fly, 24 Tex., 345; Andrews et al. v. Gillespie, 47 
N. Y., 487; Brooks et al. v. Harris, 12 Ala., 557; Ferris 
v. Henderson et al.,12 Pa. St., 49; Emerson v. Navarro, 31 
Tex., 334. 

Tn the case of Parker v. Kuhn, 21 Neb., 413, which was 
one of alleged fraud, and not of accident or mistake, 
this court held that “An action for relief on the ground 
of fraud may be commenced at any time within four years 
after a discovery of the facts constituting the fraud, or of 
facts sufficient to put a person of ordinary intelligence and 
prudence on an inquiry, which, if pursued, would lead to 
such discovery.” 

A full consideration of the cases cited leads me to the 
conclusion that a case of relief from the effect of accident 
or mistake, like that at bar, comes within the same rule of 
limitation. It appears from the record that there has 
been no actual, physical occupation of the Iand in contro- 
versy by either of the parties to this action since the exe- 
cution of the deed, the mistake in which is the foundation 
of this suit, occurred, until within a recent period, and at 
no time by the appellant ; that, therefore, there is no pos- 
session to be changed by a rectification of the mistake, nor 
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does a correction of the mistake involve any disturbance 
of investments made by the party against whom the cor- 
rection is sought ; but such correction will leave the prop- 
erty to go on in harmony with the prior acts of al! the 
parties in interest. The case is therefore within the prin- 
ples and equities of the decision in Ormsby v. Longworth, 
supra. The judgment of the district court is 


AFFIRMED, 


THE other judges concur, 


Henry Brueman v. C. C. Burr, 
[FILED SEPTEMBER 23, 1890. ] 


1. Counter-claim: Distincr Causes of ACTION: LANDLORD 
AND TENANT. The plaintiff was owner of a storehouse in L., 
of which defendant was tenant under a written lease, the rent 
payable monthly. The rent being in arrears about tour months, 
the defendant gave plaintiff three short time, interest bearing, 
negotiable notes therefor. Afterwards, the plaintiff desiring to 
enlarge his storehouse, the parties entered into a new agreement 
which was indorsed on the lease, and by which defendant relin- 
quished all his right, title, and interest in said lease, reserving the 
right to remove his stock within fifty days from the date thereof; 
Burr to have the right to go on with improvements. Within 
the fifty days the plaintiff pulled down the rear wall, removed 
a part of the roof, took up the sidewalk, and made excavation 
for an area in the front. The notes having become due, suit 
was brought thereon. The defendant set up a counter-claim: 1. 
Damage to his stock of hardware, kept in the store, by plaintiff’s 
removing the roof and allowing the rain to enter and flood the 
storeroom. 2. Damage to his business by reason of taking up the 
sidewalk and excavating in front of the store. Held, That such 
damages were not the subject of counter-claim, not arising out 
of the contract or transaction set forth in the petition as the 
foundation of the plaiutiff’s claim, nor connected with the sub- 
ject of the plaintiff’s action. 
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2. : PLEADING. Before replying to the answer plaintiff moved 
to strike out the words of the second clause of the connter- 
claim as inadvertent and irrelevant, which motion was sustained. 
Held, Not reversible error, 

3. : THE OBJECTION that a counter-claim fails to state 


fucts sufficient to constitute a cause of action, or defense to the 
auction, may be taken at any stage of proceeaings or upon error, 
or appeal: 


MAXWELL, J., dissents upon the first point. 


Error to the district court for Lancaster county. Tried 
below before Freip, J. 


J.C. Johnston, and J. E. Philpott, for plaintiff in error. 


Samuel J. Tuttle, contra, cited: Code, secs. 1011, 1012; 
Berggren v. R. Co., 23 Neb., 620. 


Coss, Ca. J. 


This cause comes to this court on error from the district 
court of Lancaster county. The plaintiff in that court in 
and by his petition alleged the making, execution, and de- 
livery to him, by the defendant, of three, several promis- 
sory notes, two for $200 each, and one for $210, dated 
February 8, 1886, and due, respectively, April 8, May 8, 
and June 8, 1886, and demanding judgment in the sum of 
$576, with interest. 

The defendant, in and by his amended answer, paying 
no attention to the allegations of the petition, nor troub- 
ling himself as to any distinction between defense, set-off, 
and counter-claim, alleged that on the 28th day of Decem- 
ber, 1883, the plaintiff, by his deed, duly executed and de- 
livered, leased to the defendant lot 14, in block 42, in Lin- 
coln, for a term commencing the Ist day of January, 1884, 
and ending December 31, 1889, for the considci.tion of 
$8,100, to be paid by the defendant to the plaintiff in in- 
stallments of $135 on the first business day of each and 
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every month thereafter; that the consideration for the said 
notes sued on is for a part of the said installments so to be 
paid for, and on said rent and no other; that on the 30th 
day of April, 1886, the defendant then being in the quiet 
and peaceable possession and enjoyment of the said lot, 
and the tenements thereon, under the covenants of said 
lease, and then and there being engaged in the carrying on 
a general retail business in hardware, woodenware, tin- 
ware, and cutlery, and the plaintiff then and there desir- 
ing and intending to build an addition to the rear east end 
of the building on said Jot, the building so occupied by 
the defendant, the defendant, at the instance and request of 
the plaintiff, executed and delivered, by his certain writing 
on the back of said lease, his certain deed of release, as 
follows, to-wit: . 

“For value received, I hereby relinquish to C. C. Burr 
all my right, title, and interest in the within lease, reserv- 
ing right to remove stock within fifty days from date 
hereof, Burr to have right to go on with improvement in 
meantime. April 30, 1886.” 

That the word “improvement” used in said release 
means the taking out of the rear end of said building and 
ihe construction to said building of the said addition and no 
other matter or thing; that the word “stock” used in said 
release means the defendant’s said goods and chattels, then 
used and employed by him in his said retail business; that 
on or about the 4th day of May, 1886, and while the de- 
fendant was occupying the said lot and tenements thereon, 
and so engaged in his said business, and thereafter up to 
the 14th day of June, 1886, the said plaintiff, in violation 
of the defendant’s right to the peaceable possession and 
quiet enjoyment of the said premises, so to occupy the 
same, and in disregard of the covenants of said assign- 
ment, did wrongfully, against the protest of the defendant, 
enter upon said premises and remove the roof on said 
building, and wrongfully, and against the protest of the de- 
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fendant, tore to pieces and carried away the sidewalk of 
the immediate front of said building on -the west side 
thereof, and did then and there dig an excavation twenty- 
five feet by sixteen feet, and seven feet deep, and then and 
there wrongfully and negligently did leave the defend- 
ant’s said stock of goods exposed to the elements and ex- 
posed and subject to be stolen and carried away, and then 
and there for twenty days, by reason of said excavation, 
the defendant and his servants and the public were wholly 
prevented from going in and out of the front entrance and 
door of said building; that the defendant had a stock of 
goods in said building during the time of the committing 
of said grievances by the plaintiff, of the value of $3,000; 
that by reason of the said wrongful acts of the plaintiff, 
in so removing the said roof and so exposing the said 
goods to the elements, the said goods were rained upon and 
damaged in the sum of $600; that by reason of the said 
wrongful acts of the plaintiff in so exposing said goods to 
be felonionsly stolen, without fault or negligence of the de- 
fendant, there were feloniously stolen and carried away of 
defendant’s said stock, goods of the value. of $100, no part 
of which the defendant has ever since recovered or received, 
to his damage in the sum of $100; that by reason of the 
plaintiff’s so wrongfully removing the said sidewalk, and the 
suid excavation, and so preventing said egress and ingress 
to the said building, through said front door, to himself, 
his servants, and the general public, he was, for said twenty 
days, wholly prevented from earrying on his said business, 
to his damage in the sum of $500; with prayer for judg- 
ment for his said damages after the taking out thereof of 
the amount which may be found due the plaintiff on the 
said notes. 

The plaintiff replied to the above answer of the defend- 
ant, in which he denied that the plaintiff on the 30th day 
of April, or at any other time, desired or intended to build 
an addition to the storeroom mentioned in said counter- 
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claim and to the rear east end thereof only, but alleged 
that at that time he intended and desired to repair the said 
storeroom in the manner in which he did so repair the 
same, and that it was on that account he procured the re- 
lease mentioned by paying to the said defendant a full and 
complete consideration therefor. He denied that the new 
improvements mentioned in the counter-claim meant only 
the taking out of the east end of the building and the con- 
struction of the addition to the east end of said building 
as alleged; but that.it was used in its ordinary sense and 
included all the improvements made upon said store build- 
ing, or to the same as actually done and performed there- 
after, as in the summer of 1886. He further denied that 
the said plaintiff removed the roof from said building be- 
tween the4th day of May and the 17th day of June, 1886, 
but alleges the fact to be that said roof was removed long 
after the elapsing of the fifty days mentioned in said release 
and not before. He admitted that before the elapsing of 
the said period of fifty days he did remove the said walk 
in front of the said store building and dug the excavation 
mentioned in said counter-claim, but said plaintiff further 
alleges that he caused said excavation to be covered with 
plank at his own expense, so that neither the said defend- 
ant, nor his servants, nor the public were in any manner 
deprived of free ingress into or egress from said store 
building. And the plaintiff denies cach and every allega- 
tion in said counter-claim contained as to the fact and 
amount of damages claimed by said defendant, and alleges 
that if he suffered any damages whatsoever it was occa- 
sioned by his own fault and negligence, aot not by the fault 
or wrong of the plaintiff. 

There. was a trial toa jury, with a verdict and judgment 
for the plaintiff. After unsuccessful motion for a new trial, 
the defendant brings the cause up on error. 

Before filing his reply, the plaintiff moved the court for 
an order striking from the defendant’s answer and counter- 
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claim the following words: “And wrongfully and against 
the protest of the defendant tore to pieces and carried away 
the sidewalk in the immediate front of said building on the 
west side thereof, and did then and there dig an excavation 
twenty-five feet by sixtcen feet, and seven feet deep.” 
Also the following : “That by reason of the plaintiff so 
wrongfully removing the said sidewalk and making the 
said excavation, and so preventing said egress and ingress 
to the said building through said door to himself, his serv- 
ants, and the general public, he was for said twenty days 
wholly prevented from carrying on his said business, to his 
damagein the sum of $800.” And also the following: 
“And then and there for twenty days, by reason of said 
excavation, the defendant, and his servants, and the public 
were wholly prevented from going in and out of the front 
entrance and door of said building.” Which motion was 
upon argument sustained and the said order passed. This 
order and judgment of the court constitute the first error 
assigned, : 

This assignment involves the entire answer and counter- 
claim of the defendant. Section 100 of the Code pro- 
vides that “The defendant may set forth in his answer 
as many grounds of defense, counter-claim, and set-off as 
he may have. Hach must be separately stated and num- 
bered, and they must refer in an intelligible manner to the 
cause of action which they are intended to answer;’’ and 
section 101, as follows: “The counter-claim mentioned in 
the last section must be one existing in favor of a defend- 
ant, and against a plaintiff, between whom a several judg- 
ment might be had in the action, and arising out of the 
contract or transaction set forth in the petition as the foun- 
dation of the plaintiff’s claim, or connected with the sub- 
ject of the action.” 

It will be remembered that “the contract or transaction, 
set forth in the petition as the foundation of the plaintiff’s 
claim,” was the giving of three several promissory notes 
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by the defendant to the plaintiff, and while it is alleged in 
the said answer or counter-claim that the consideration of 
the notes sued on was for a part of the installments of rent 
agreed to be paid by the defendaut to the plaintiff upon 
the store house or building, yet, taking the whole answer 
or counter-claim together and in connection with the dates 
of said notes, it is apparent that the notes were given for 
installments of rent which had been earned and were past 
due before the execution of the release set out in the 
counter-claim. It is, moreover, quite apparent that all of 
the grievances or causes of action, set out in the said answer 
or counter-claim, transpired after said notes had been given 
as for money due and payable, and after the said lease had 
become released. While it is admitted for the purposes of 
the argument of the point now being considered, that the 
defendant had a cause of action against the plaintiff for 
tearing off and removing the roof of the storeroom occu- 
pied by the defendant, and thereby allowing the rain to 
enter, and wet and damage defendgnt’s stock of hardware, 
and dnother different and distinct cause of action for tear- 
ing up the sidewalk and digging an excavation in front 
of said storeroom, and thereby injuring defendant’s trade 
and business, for which defendant could have maintained 
one or more suits against the plaintiff, yet it does not fol- 
low that either or both of these causes of action could be 
pleaded and maintained as a counter-claim against the action 
of the plaintiff. ‘These causes of action were, as described 
in the pleading, one of them a trespass, and the other, if 
not a trespass, was a tort of the nature of a trespass. 
Neither of them arose out of the contract or transaction 
in the petition as the foundation of the plaintiff’s claim, 
nor were they connected with the subject of the action. 
The language of the corresponding section of the Code 
of New York is identical with that of our own, and those 
of most of the Code states, and, without citing the cases, I 
assume that, under the construction given the Code by the 
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courts of New York, the counter-claim now under consid- 
eration would not be sustained. And I admit that many 
able courts and text-writers give the provision a broader 
and more liberal construction, yet I am unable to find any 
case that goes far enough to cover the one at bar. 

The principle decided in the case of Loomis, Campbell 
& Co.v. The Eagle Bank of Rochester, 10 O. St., 327, ap- 
pears to me quite applicable to the case at bar. In that case, 
to state it shortly, E. Gilbert & Co., of Rochester, in May, 
1855, sold to Loomis, Campbell & Co., of Cincinnati, one 
thousand kegs of blasting powder, at $3.20 per keg deliv-~ 
ered on board at Rochester. Five hundred kegs were de- 
livered on board as contracted, and Loomis, Campbell & 
Co., being advised forthwith, returned a negotiable note at 
six months from date of shipment, for the contract price of 
the 500 kegs, but the other 500 kegs were never shipped. 
In August, following, the note was discounted by the bank 
for G. & Co., one of the discount committee being aware of 
the terms of the sale and of the fact that the last lot of 500 
kegs had not been shipped. The note was not paid and 
suit was brought thereon by the bank against L., C. & Co., 
who set up, by way of counter-claim, damages for the non- 
delivery of the 500 kegs of powder. The bank having 
obtained judgment in the trial court, upon an error in the 
supreme court, it was held, (1) That the stipulations as to the 
two lots of powder are to be treated as distinct and several 
agreements, and not as one entire contract; (2) that a claim 
for damages for the nou-delivery of the last lot, cannot be 
set up as a counter-claim to an action on the note given for 
the first lot, brought by the indorsee for value and before 
maturity, even though he had notice of the breach of the 
second contract at the time of his purchase. This case was 
followed by the same court in the late case of Myers t. 
Croswell, 45 O. St., 543. 

Upon looking into the record before us, it appears that 
upon the 8th day of February, 1886, the defendant was 
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indebted to the plaintiff in the sum of six hundred and ten 
dollars for rent money due under the lease held by the 
said defendant for the store house in question. For this 
rent money, then in arrear, the three promissory notes sued 
on were given. These notes were negotiable and to draw 
interest at ten per cent from date. On the 30th day of 
April following, nearly three months after the giving of 
these notes, the parties entered into the contract expressed in 
the release, indorsed on the lease, under which the defend- 
ant held the said store building. By the terms of this 
- contract the defendant relinquished and surrendered all of 
his right, title, and interest under the lease, with the single 
rescrvation of the right to remove his stock of goods there- 
from within fifty days from the said date. The taking 
up of the sidewalk, and the making of the excavation in 
front of the store, and the removal of the roof of the store 
occurred some length of time after this. No rent was ac- 
cruing at the time of the commission of these acts, and so 
the entire subject of rent, and more especially the rent that 
had accrued by monthly installments and been settled and 
capitalized and notes given for, months before, had been, and 
‘was entirely segregated from the relations and transactions 
between the parties subsequent thereto. The tortious acts 
_ of the plaintiff, set out in the counter-claim, are therefore 
not connected with the subject of the action within the 
meaning of the Code. 

The question then arises, In what manner ought the 
plaintiff to have taken advahtass of the want of a sufficient 
defense, counter-claim, or set-off to the cause of action set up 
in his petition? The usual course in such cases has doubt- 
less been to demur to defendant’s pleading, but I have 
made a long and fruitless search, in the wilderness of cases 
and text-books, for satisfactory reasoning or authority on 
that point, as applicable to our Code. Section 109 of the 
Code provides that “the plaintiff may demur to one or 
more of the defenses set up in the answer, stating in his 
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demurrer the grounds thereof; and where the answer con- 
tains new matter, the plaintiff may reply to such new mat- 
ter denying, generally or specially, each allegation contro- 
verted by him; and he may allege, in ordinary and concise 
language, and without repetition, any new matter not in- 
consistent with the petition constituting a defense to such 
new matter in the answer.” A counter-claim is, in one 
sense, a defense; yet in most cases, as in the one at bar, 
it leaves the cause of action set up in the petition nn- 
scathed, but seeks to set up a more or less independent 
cause of action to meet, and, in whole or in part, overbal- 
ance it. The Code provides, at section 94, specifically upon 
what grounds a defendant may demur to a petition, but 
does not specify or limit, in terms, the grounds upon which 
a plaintiff may demur to the defenses set up in the answer. 
The reason for this distinction probably is, that it was the 
intention of the framers of the Code to confine the opera- 
tion of that part of section 109, which provides for a 
demurrer, to such answers as are technical defenses, and 
hence demurrable on any ground in which they fail to con- 
stitute a defense to the cause of action set up in the petition 
to which they are applicable, and that a counter-claim or 
set-off is, for the purposes of demurrer, regarded as a peti- 
tion. ; 

In this view of the law it may well be doubted that 
demurrer would have lain to the counter-claim in the 
ease at bar. Under neither of the six specific grounds of 
demurrer set out in the 94th section, would demurrer lie to 
this counter-claim, considered as an independent petition. 
It does state facts sufficient to constitute not one only but 
two causes of action; my objection to it being that such 
causes of action are not “arising out of the contract or 
transaction set forth in the petition as the foundation of 
the plaintiff’s claim, or connected with the subject of the 
action.” 

Under the practice formerly prevailing in equity, where 
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the answer contained no defense to the plaintiff’s bill, the 
plaintiff might have the cause heard on bill and answered, 
and, unless the defendant applied for Iecave to amend, 
obtain the relief prayed for in his bill. Somewhat similar 
is the present practice in New York; or, in that state where 
the complaint does not state facts sufficient to constitute a 
cause of action, the objection is available on trial upon 
motion to dismiss the complaint. (Zooker v. Arnoux, 76 
N. Y., 397.) 

The case of Kurtz v. McGuire, 5 Duer, 660, was, in 
some of its features, much like the case at bar. The com- 
plaint stated a sale and delivery by the plaintiff to the 
defendant of liquors at an agreed price of $290.20, and 
claimed a balance of $208.06. The answer denied that he 
had received the quantity of liquors stated, or that they 
were worth, or that he agreed to pay the price named, and 
averred that they were worth about $200 and no more. 
It then proceeded thus: “And this defendant further says 
that on or about the 20th of October, 1856, the said plaint- 
iff, without the knowledge or consent of the defendant, 
took and appropriated to his own use 874 gallons of 
whisky belonging to this defendant, of the value of $2.75 
per gallon, which this defendant claims to set off against 
the plaintiff’s claim herein, and also five gallons of gin 
worth the sum of $1.50 per gallon, and this defendant 
denies that he is indebted to the plaintiff in any sum or 
amount; wherefore he demands that the complaint be dis- 
missed. The plaintiff moved to strike out this part of the 
answer as “irrelevant and redundant,” because ‘it is not 
matter constituting a counter-claim or a defense, either total 
or partial. The general term held that the matter moved 
to be stricken out did not give a right of set-off, not being 
a demand arising on-contract; and that it did not con- 
stitute a counter-claim, becanse it does not arise out of 
contract nor out of the transaction set forth in the com- 
plaint as the foundation of the plaintiff’s claim, nor is it 
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connected with the subject of the action. The motion was 
allowed. 

It must be admitted that in the case at bar the matter 
stricken from the answer is no more irrelevant nor imma- 
terial than that which is left; but this objection could 
searcely be urged by the defendant; nor does the Code 
(sec. 125), which prevides that redundant, scandalous, or 
irrelevant matter, when inserted in any pleading, may be 
stricken out on motion, require that al] matter of that char- 
acter be included in the motion. 

I conclude, therefore, that there is not sufficient ‘reason, 
nor is there any authority which I am able to find which 
would justify us in holding that the court erred in sustain- 
ing the motion to strike the matter from the answer. The 
action originated in the county court and was thence ap- 
pealed to the district court by the defendant, which facts, not 
appearing from the pleading, or briefs of counsel, were not 
referred to in thestatement. It also appears that after the 
appeal was perfected, the defendant, in the absence of the 
plaintiff and without notice, moved the district court to 
dismiss the appeal, which motion was allowed and the ap- 
peal dismissed at the cost of the defendant, and the cause 
remanded to the county court for further proceedings, as 
though no appeal had been taken, And then two days 
thereafter, and at the same term, the plaintiff filed his mo- 
tion in said court for an order reinstating said appeal there- 
in for the reason that the same was so dismissed without 
the plaintiff’s consent, and contrary to law; which motion 
was allowed, the said first order was set aside and vacated, 
and the appeal reinstated. Which said last order and 
judgment of the court is the ground of the second error 
assigned. 

The Code, at sections 1011 to 1015, makes ample pro- 
visions applicable to cases where the appellants or both 
parties fail, or neglect, to perfect the appeal, but there is no 
provision for the voluntary dismissal of an appeal by the 
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appellant, after the same is perfected, nor in any case with- 
out the consent of the appellee. Even were there such a 
provision it would be within the power of the court at the 
same term to set aside an order allowing such dismissal, 
upon being satisfied that it had been unlawfully or improv- 
idently made. 

The brief of counsel on the part of the plaintiff im 
error, in so far as it is not devoted to the points above con- 
sidered, is confined to the discussion of the verdict, its in- 
sufficiency under the evidence, and its illegality. Neither 
the assignment of error involving one of the instructions of 
the court, nor the one alleging that the verdict is contrary 
to the sixth paragraph of the instructions, is discussed or 
presented in the brief; neither is the one of errors of law 
occurring at the trial. I here copy the verdict : 

“We, the jury, * * * do find that there is due 
from the defendant to the plaintiff upon the cause of action 
set forth in his petition the sum of $671.25, and we further 
find that there is due from the plaintiff to the defendant 
upon his cause of action and defense the sum of $200. 
We therefore find that there is due from the defendant to 
the plaintiff a balance amounting to the sum of $471.25, 
which we assess as the amount of his recovery.” 

This was evidently a compromise verdict. 

There was a great deal of sharply conflicting testimony. 
The defendant himself testified that he was absent from 
the city Monday, June 14, 1886; that returning Tuesday 
morning following he found the tin roofing torn off of the 
store, and it having rained the night before, the two stories 
and the basement of the store were flooded with water and 
the goods damaged, in his opinion, to the amount of five 
or six hundred dollars. He also testified that it continued 
to rain more or less during the entire day of the 15th. 
He also testified that his stock of goods shortly before this 
date was of the value of six thonsand dollars, He was 
subjected to a cross-examination, in which his replies to 
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questions could not have failed to convince the jury that 
his estimate of the damage was but a guess. Palmer Way, 
a fellow hardware dealer, who was acquainted with the 
stock, and was called in to examine it after the rain, agreed 
with defendant in his estimate of damage, but fixed the 
value of the stock before the damage at just half the sum 
fixed by him. F. E. Newton, who had formerly been in 
the hardware business, and who had been in defendant’s 
store quite often, for a long time before the damage, a wit- 
ness for defendant, estimated the value of the goods before 
the damage at from “two to three thousand dollars; twenty- 
five hundred, possibly.” As to the amount of damage to 
the goods he agreed substantially with the other two. 
Neither of these witnesses gave such reasons, as the bases 
of their judgment, as would probably be satisfactory or 
convincing to the jury, There was no evidence as to the 
kind, number, or value of the different articles damaged, 
except as to a few stoves and packages of grass and garden 
seeds, in the testimony of the defendant. 

On the part of the plaintiff, James Tyler testified that 
he was the superintendent in charge of the work of making 
the improvements upon the store in question; that the 
main roof of the old building was removed some time 
after the 21st day of June, 1886 ; that the part of the roof 
just over the elevator was removed prior to that time; 
that the shaft of the elevator was built of four corner 
posts and was enclosed with 4 flooring and had sliding 
doors. On cross-examination he testified that he was on 
the building once or twice every “day during the week 
commencing Monday, the 14th day of June; that during 
that week none of the roof was or had been removed, ex- 
cept the roof immediately over the elevator, and that the 
roof was broken in the back part where the rear wall had 
been taken down; that he saw the workmen commence 
taking off the roof on Tuesday, the 22d day of June. 
The theory upon which this evidence was introduced, 
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doubtless, was that the rain which did the damage, entered 
the building by the elevator and the rear of the building 
where the wall had been removed, and the roof broken 
in by such removal. What effect it may have had upon 
the jury can only be surmised from the verdict. 

At the trial, and before any witness was sworn, the 
plaintiff objected to the introduction of any evidence on 
the part of the defendant in support of his answer, for the 
reason that it did not contain facts sufficient to constitute a 
set-off, counter-claim, or any other defense. We often see this 
proceeding in bills of exceptions, but I do not remember 
any case where effect was given it. Where a petition, and 
so, also, doubtless, a cross-petition, setting up a counter- 
claim, fails to state facts sufficient to constitute a cause of 
action, the defendant in the one case and the plaintiff in 
the other, waives nothing by failing to make objection 
either by answer or demurrer, but this objection, as well as 
that the court has no jurisdiction of the action, may be 
taken at any stage of proceeding. (See Code, sec. 96.) 

By taking the verdict of a jury, the admitted claim of 
the plaintiff was cut down from $671.25 to $471.25 by a 
cross-bill which contained no legal counter-claim. The de- 
fendant now asks for a new trial on -the ground that 
plaintiff’s claim was not cut down enough. I think that 
it would be both illogical and idle to grant it. 

The judgment of the district court is 


AFFIRMED. 


Norval, J., concurs. 


MAXWELL, J., dissents as to first point of syllabus. 
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GeEorGE MarTIN v. STATE OF NEBRASKA. 
[FILED SEPTEMBER 23, 1890.] 


Tiquors: UNLAWFUL SALE: IN aN INFORMATION for the sale of 
intoxicating liquors, the names of the persous to whom liquors 
were sold, if known, should be alleged, or the fact of their being 
unknown be averred in excuse. 


Error to the district court for Lancaster county. Tried 
below before Frevp, J. 


Chas. E. Magoon, and J. E. Philpott, for plaintiff in error, 
cited, on the contention that the complaint was defective : 
State v. Pischel, 16 Neb., 490, 608; State v. Doyle, 11 R. 
I., 574; Bishop, Statutory Crimes, sec. 1037, and cases 
cited in note 2, 


Wm. Leese, Attorney General, G. M. Lambertson, and 
H. J. Whitmore, contra: 


The same strictness is not required of a complaint as of 
an indictment. (Bayard v. Baker, 76 Ia., 220; Kingman 
v. Berry, 40 Kan., 625; Ha parte Maule, 19 Neb., 273; Ex 
parte Eads, 17 Id., 145; Parker v. State, 4 O. St., 565; 
Bishop, Crim. Pro., sec. 230.) The objection is’ to the 
form of the complaint, which can only be made by a 
motion to quash. (Crim. Code, sec. 440; State v. Pischel, 
and Parker v. State, supra; Brown v. State, 16 Neb., 660.) 
Failing to do so, plaintiff in error waived defects. (Crim. 
Code, 444.) Even had the objection been in the proper 
form in the district court, it was too late; the police court 
was the proper place. (Dist. v. Rubert, 17 Wash. L. Rep., 
361; 4 Gen. Dig., 494, sec. 88.) 


MaxweELt, J. 


The plaintiff in error was convicted in the police court 
of the city of Lincoln of the offense of selling intoxicat- 
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ing liquor on Sunday. The case was taken on error to 
the district court, where the judgment of the police court 
was affirmed. The first objection is that the complaint is 
defective in failing to state to whom the liquor was sold or 
that the party was unknown. 

The complaint is as follows: 


“Tn the police court of the city of Lincoln, Lancaster 
county, Nebraska. 
“THE STATE OF cea 


Vv. 
GEORGE MaRrrIn. 
“THE State oF NEBRASKA, 
Lancaster Counrry. \ss, 

“The complaint and information of Lena Grant, of the 
county of Lancaster, made before me, A. F. Parsons, judge 
of the police court within and for the city of Lincoln, 
Lancaster county, Nebraska, on this 13th day of June, A. D, 
1887, who being duly sworn, on her oath says that George 
Martin, of said last named county and city, on or about 
the 12th day of June, A. D. 1887, in the county last 
named, and within the corporate limits of the city of Lin- 
coln, then and there being a person licensed to sell malt, 
spirituous, and vinous liquors under the ordinance of said 
city of Lincoln, did unlawfully, by himself or clerk, sell 
or give away intoxicating liquors, to-wit, several glasses of 
beer and whisky on said 12th day of June, it being the 
Sabbath day, commonly called Sunday, contrary to the 
ordinance in that behalf provided, and against the peace 
and dignity of the state of Nebraska. 

“Mrs. Lena Grant, 

“Subscribed in my presence, and sworn to before me, 
this 13th day of June, A. D, 1887, 

“A, F. Parsons, 
“‘ Police Judge of the City of Lincoln.” 

In State v. Pischel, 16 Neb., 608, this court held that 
the names of the persons to whom liquor was sold, if 
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known, should be alleged, or the fact of their being un- 
known should be averved in excuse. (Bishop on Statutory 
Crimes, sec. 1037; State v. Steedman, 8 Rich. (8. Car.], 
312; Caprite v. State, 1 Md., 569; State v. Faucett, 4 Dev. 
& Bat., 107; Dorman v. State, 34 Ala., 216; State v. 
Walker, 3 Harr. [Del.], 547; State v. Jackson, 4 Blackf., 
49; State v. Allen, 32 Ia., 491-493; Wilson v. Common- 
wealth, 14 Bush, 159; State v. Schmail, 25 Minn., 368- 
369; State v. Doyle, supra; Wreidt v. State, 48 Ind., 579; 
and see Commonwealth v. Cook, 18 B. Mon., 149; State v. 
Carter, 7 Humph., 158; Commonwealth v. Smith, 1 Gratt., 
553; Commonwealth v. Taggart, 8 Id.; 697; Hulstead v. 
Commonwealth, 5 Leigh, 724; State v. Stinson, 17 Maine, 
154; Commonwealth v, Blood, 4 Gray, 31; State v. Nutwell, 
1 Gill, 54; State v. Cox, 29 Mo., 475; Commonwealth v. 
Trainor, 123 Mass., 414; Commonwealth v. Crawford, 9 
Gray, 129; Commonwealth v. Remby, 2 Gray, 508; State 
v, Wentworth, 35 N. H., 442.) 

The decision in Pischel v. State in our view is correct and 
will be adhered to. A party accused of violating the law 
by selling or giving away intoxicating liquors on Sunday, 
and thereby subjecting himsclf to the penalties of the law 
and his license to forfeiture, has a right to insist npon.a 
reasonable degree of certainty in the charge as to the per- 
sons, if known, to whom the sale was made, so that he 
may defend against the charge. If, however, such persons 
are unknown, then, from the necessity of the case, the 
charge must conform to the fact, and this excuse should be 
alleged. The information, therefore, is defective in the re- 
spect named. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 
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Lorinpa SEEBROCK ET AL., APPELLANTS, V. MARGARET 
A. FEDAWA, APPELLEE. 


[FILED SEPTEMBER 23, 1890.] 


1. Wills: PropatTe: TESTAMENTARY CAPACITY: THE BURDEN is 
upon the proponent of a will, both in the county court and in the 
district court on appeal, to prove, not only the execution of the 
will, but the capacity of the testator. 


: R1iGHT To OPEN AND CLosE. The proponent is 
entitled to open and close the argument to the jury. 


2. 


: UNDUE INFLUENCE: BURDEN oF PRooF. Where it is 
alleged that the execution of a will was procured by undue in- 
fluence, the burden is upon the party alleging it to establish 
that the testator was induced by improper means to dispose of 
his property differently from what he intended. 


Instructions: REITERATION. The supreme court will not re- 
verse a case on the ground that the trial court repeated in the 
instructions the same proposition of law, where it does not ap- 
pear that the purpose was to mystify and confuse the jury, and 
that the jury was misled by reason thereof. 


3. 


= 


5. Evidence, held, to sustain the verdict and judgment. 


AppEAL from the district court for Lancaster county. 
Heard below before F1Exp, J. 


Lamb, Ricketts & Wilson, for appellants: 


Sanity of a testator is presumed. (1 Jarman, Wills, 
104; Schouler, Wills, sec. 174; 1 Redfield, Wills, 32; 
Rush v. Megee, 36 Ind., 69; dfoore v. Allen, 5 Id., 521; 
Herbert v. Berrier, 81 Id.,1; Sloan v. Maxwell, 2 Green, 
Ch. [N. J.], 563; Chandler v, Ferris, 1 Harr. [Del.], 
454, 460; Thompson v. Kyner, 65 Pa. St., 368; Egbert 
v. Egbert, 78 Id., 326; Baxler v. Abbott, 7 Gray [Mass.], 
71; Banker v. Banker, 63 N. Y., 109; Chrisman v. 
Chrisman, 18 Pac. Rep. [Ore.], 6; Elkinton v. Brick, 15 
Atl. Rep. [N. J.], 391; Colton v. Ulmer, 45 Ala., 378; 
Meeker v. Meeker, 75 Tll., 266; 1 Williams, Exrs., 20; 
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Groom v. Thomas, 2 Hagg. [Eng.], 433.) Hence contest- 
ants were entitled to open and close. (Bates v. Bates, 27 
Ta.,110; Moore v. Allen, supra; Turner v. Cook, 36 Ind., 
129; Herbert v. Bereier, 81 Id., 1; 1 Thompson, Trials, 
secs. 237, 239;. Rogers v. Diamond, 13 Ark., 475'; Mc- 
Daniel v. Crosby, 19 Id., 5383; Tobin v. Jenkins, 29 Id., 
151; Edelen v. Edelen, 6 Md., 288; Brooke v. Townshend, 
7 Gill [Md.], 10; Higgins v. Carlton, 28 Md., 115; Mar- 
shall v, Davies, 78 N. Y., 414.) Most of the cases cited 
on this question by appellee present different issues from 
this case, or were rendered under statutes arbitrarily 
fixing the procedure. The instructions as to the wife’s 
right to influence a testator should have emphasized the 
fact that the will must represent his wishes at the time 
when it was made. (Schouler, Wills, 227, 228, 236; 
Turner v. Cheesman, 15 N. J. Eq., 248, 264; Gardiner v. 
Gardiner, 34 N. Y., 155; Dean v. Negley, 41 Pa. 8t., 312; 
Haydock v. Haydock, 33 N. J. Eq., 494; Marx v. Me- 
Glynn, 88 N. Y., 357; Baldwin v. Parker, 99 Mass., 79, 
84; Rollwagen v. Rollwagen, 63 N. Y., 504.) Especially 
should the conduct of a second wife, charged with unduly 
influencing a testator, be scrutinized. (Cases last cited, and 
Mullen v, Helderman, 87 N. Car., 471; Schouler, Wills, 
sec. 236.) The instructions are vicious because of reitera- 
tions, (Olive v. State, 11 Neb., 30, 31; Parrish v. State, 14 
Id., 60; Kerkow v. Bawer, 15 Id., 150;. Kopplekom v. 
Huffman, 12 Id., 95; Marion v. State, 16 Id., 349.) As 
to the refusal of the twelfth and thirtcenth instructions 
asked: Schouler, Wills, 226, 236; 1 Redfield, Wills, 510; 
Haydock v. Haydock, supra; Griffith v. Diffenderffer, 50 
Md., 466; Aooney v. Olsen, 22 Kan,, 69; Bates v. Bates, 
supra; Lynch v. Clements, 24 N. J. Eq., 431-5; Roll- 
wagen v. Roliwagen, 63 N. Y., 504; Gay v. Gillilan, 5 8, 
W. Rep., 7; Harvey v. Sullens, 46 Mo., 147; Reynolds v. 
Adams, 90 Ill., 134. As to the exclusion of the expert 
testimony: In re Norman’s Will, 33 N.W. Rep. [Ta.], 374; 
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Schneider v. Manning, 12 N. E. Rep. [Ill], 267; Kenpsey 
v, MeGinniss, 21 Mich., 123. 


Pound & Burr, Billingsley & Woodard, attorneys for ap- 
pellees, and N.C. Abbott, guardian ad litem: 

Under a statute like ours, the execntor must prove capac- 
ity of testator. (Zuf' v. Hosmer, 14 Mich., 309, 318; Kemp- 
sey v. McGinniss, 21 Id., 123; Aikin v. Weckerly, 19 Id., 
482; Williams v. Robinson, 42 Vt., 663; Roberts v. Welch, 
46 Id., 164; Comstock v. Hadlyme, 8 Conn., 254; Knoz’s 
Appeal, 26 Id.,22; Robinson v. Adams, 62 Me., 369; Sut- 
ton v. Saddler, 3 C. B. N.S. [Eng.], 87; Brooks v. Bar- 
rett, 7 Pick. [Mass.], 96; Orowninshield v. Crowninshield, 
2 Gray [Mass.], 524; Bazter v. Abbott, 7 Id., 83; Syme v. 
Boughton, 85 N. Car., 367; Delafield v. Parish, 25 N. Y., 
9, 29, 34; Boardman v. Woodman, 47 N. H., 120; Beazley 
v. Denson, 40 Tex., 425; Evans v. Arnold, 52 Ga., 169, 
182; Schouler, Wills, secs. 170, 184; Will of Silver- 
thorn, 68 Wis., 372; 1 Whart., Ev., sec. 530; 1 Grecn- 
leaf, Ev., sec. 77; 1 Jarman, Wills, notes by R. & T., 105; 
Schouler, Exrs. & Admrs., sec. 73; MeMechen v. Me- 
Mechen, 17 W. Va., 683; Gerrish v. Nason, 22 Me., 438; 
Hardy v. Merrill, 56 N. H., 227; Carpenter v. Culvert, 83 
Ill., 68, 71; Baldwin v. Parker, 99 Mass., 79; Kerr ». 
Lunsford, 31 W. Va., 679; Hathaway’s Appeal, 46 Mich., — 
327.) As to the effect of drunkenness on testamentary 
capacity: Peck v. Cary, 27 N. ¥., 9; Pierce v. Pierce, 
38 Mich. 412; Estate of Gharky, 57 Cal., 274; state 
of Johnson, Id., 530; Schramm v. O'Connor, 98 IIl., 
541; Van Wyck v. Brasher, 81 N. Y., 262. As to what 
constitutes testamentary capacity: Will of Silverthorn, 68 
Wis., 872; Meeker v. Meeker, 75 Ill., 266; Rutherford v. 
Morris, 77 Id., 410; Trish v. Newell, 62 Id., 197; Car- 
penter v. Calvert, 83 Id., 63,71; Chafin’s Will, 32 Wis., 
557; Lewis’s Will, 51 Id., 101; Jackman’s Will, 26 Id., 
104; Will of Sarah Blakely 48 Id., 300; Kempsey v. Me- 
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Ginniss, 21 Mich., 140; Higgins v. Carlton, 28 Md., 115; 
1 Jarman, Wills, 112; Thompson v. Kymer, 65 Pa. St. 
368; Harvey v. Sullens, 46 Mo., 247; Bundy v. Ifc- 
Knight, 48 Ind., 502; Aikin v. Weekerly, 19 Mich., 482; 
Horn v. Pullman, 72 N. Y., 269. As to the value of ex- 
pert testimony on testamentary capacity: Will of Sarah 
Blakely, 48 Wis., 305; Fraser.v. Jennison, 3 N. W. Rep., 
882; Kempsey v. McGinniss, 21 Mich., 139; Pierce v. 
Pierce, 38 Id., 417; Parish Will Case, 29 Barb. [N. Y.], 
627; Carpenter v. Calvert, 83 Ill., 62. Bequest of an- 
other’s property is not positive evidence of incapacity. 
(1 Jarman, Wills, 115; Schneider v. Koester, 54 Mo., 500; 
Snow v. Benton, 28 Tll., 306.) Nor is an unequal division 
of the property. (1 Jarman, Wills, 112; Coleman v. Rob- 
ertson, 17 Ala., 8t; Gamble v. Gamble, 39 Barb. [N. Y.], 
373; Trumbull v. Gibbons, 2 Zab. [N. J.J], 117; Rutherford 
v. Morris, 77 Ill.,397.) The instructions are well sup- 
ported by authority. (Pierce v. Pierce, 38 Mich., 412; 
Latham v. Udell, 38 Id., 288; Wallace v. Harris, 32 Id., 
380; Harring v. Allen, 25 Id., 505; Brick v. Brick, 66 N. 
Y., 145; Children’s Aid Society v. Loveridge, 70 Id., 387, 
394; Gardiner ». Gardiner, 34 Id., 155; Monroe v. Bar- 
clay, 17 O. St., 8302; Rabb v. Graham, 43 Ind., 1; Car- 
penter v. Calvert, 83 Ill., 62; Roe v. Taylor, 45 Id., 485; 
Pingree v. Jones, 80 Id., 177; Yoe v. McCord, 74 Id,, 
83; Tawney v. Long, 76 Pa. St., 106; Jackman’s Will, 
26 Wis., 104; Mckeone v. Barnes, 108 Mass., 344; 1 
Jarman, Wills, 36, 131, 144; McIntire v. MeConn, 28 Ia., 
480; Rankin v. Rankin, 61 Mo., 295; Latham v. Schaal, 
25 Neb., 535; Bradford v. Vinton, 26 N. W. Rep. [Mich.], 
401; Rutherford v. Morris, 77 I., 410. 


Norvat, J. 


In 1888, Margaret A. Fedawa presented to the county 
court of Lancaster county, for probate, the last will and 
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testament of John A. Fedawa, deceased. Due notice was 
given, as required by law, to all persons interested. J. A. 
M. Fedawa, Milton Fedawa, and Lorinda Seebrock, chil- 
dren of the deceased, contested the will. N.C. Abbott, 
Esq., was appointed by the county court the guardian ad 
litem of Tilly May Fedawa, Flora Belle Fedawa, Florence 
Dale Fedawa, and Jay Gould Fedawa, minor children and 
heirs of the deceased. Upon the hearing, the county court 
admitted the will to probate and record. The contestants 
appealed from this order and judgment to the district court, 
where issues were formed. ‘The contestants, in their an- 
swer, admit the execution of the will, but allege that it is 
invalid, for two reasons: First, because the testator, at the 
time of its execution, was incompetent to make a valid will, 
caused by long, continued, and excessive use of intoxicat- 
ing liquors. Second, because its execution was procured 
by fraud and undue influence. At the May, 1889, term 
of the district court, the case was tried toa jury. A ver- 
dict was returned that the paper produced was the last will 
and testament of John A. Fedawa, deceased. The contest- 
ants filed a motion for a new trial, which was overrnled, 
and a judgment was entered authorizing the probate of the 
will, and awarding costs against the estate. The contestants 
prosecute a petition in error to this court. 

The testator, John A. Fedawa, died about the 1st day 
of February, 1888, leaving a widow, the proponent of the 
will, and seven children, three by his first wife, the contest- 
ants, and four by the proponent. In 1861 the mother of 
the contestants procured a divorce from the deceased, in 
the state of Michigan. The contestants remained with 
their mother, and the deceased subsequently went into the 
army. He came to Lincoln, Nebraska, in 1867 or 1869, 
where he resided until his death. In September, 1873, he 
was married to the proponent in the city of Lincoln. He 
then had but little property. At the time of his marriage 
to the proponent, Mrs. Fedawa had $600, which shortly 
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afterwards she gave to her husband. Subsequently he 
purchased the National hotel, situated on P street, in the 
city of Lincoln, for the stipulated price of $5,000, paying 
down $500, and gave a mortgage on the property for the 
balance. He moved into the hotel with his family, made 
it his home, and carried on the hotel business there until 
his death. He also invested in other city property, im- 
proving the same, which rapidly increased in value. Mrs, 
Fedawa, being industrious and economical, his accumula- 
tion of property was, in part, due to her efforts. The 
deceased, for several years prior to December, 1886, was a 
hard drinker; at times he was so dissipated that he neg- 
lected his business. When intoxicated he was ill-tempered 
and quarrelsome, making it necessary at times to call the 
police officers to care for him. In 1883 Mr. Fedawa gave 
a mortgage to pay for some improvements upon-the prop- 
erty. To induce his wife to execute the mortgage he gave 
her a bill of sale of some furniture, and an assignment of the 
rents of certain other property. In March, 1886, he gave 
another mortgage, and to induce his wife to join with him 
in its execution, he assigned her the rentals on the restau- 
rant and the barber shop for a period of five years. Mr. 
Fedawa then had left as income the rentals of a lunch 
stand and part of the moneys from the hotel. In 1883 he 
made a will giving all of his property to his wife, of which 
fact she was afterwards informed. In January, 1887, 
Mr. Fedawa went to the Hot Springs, Arkansas. Before 
going he made another will, the one offered for probate, 
which bears date December 29, 1886. By this will he 
gave his wife, the proponent, his personal estate, also the 
real estate, during her widowhood, or until his son Jay 
Gould reaches his majority, then the real estate was to be 
divided equally between the four children by his last wife. 
It also gave $25 to each of the contestants, the children 
by his first wife. 

After the jury was selected and sworn, and before the 
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introduction of any testimony, the contestants requested 
that they be allowed to open the case to the jury, and to 
first introduce their testimony, also to open and close the 
argument on the issues joined. The court denied the ap- 
plication and the contestants excepted. 

The proponent called A. F. Parsons and F, C. Harrison, 
the subscribing witnesses, who testified to the execution of 
the will and the mental capacity of the testator. The 
proponent then rested her case. The contestants thereupon 
asked that she be required to put in all her testimony, as 
to the testamentary capacity of the testator, before the con- 
testants introduce any testimony. The order asked for 
being refused, the contestants took an exception, and then 
put in their testimony, which tended to show the incapacity 
of the testator when the will was executed, and that the 
wife procured its execution by undue influence. After the 
contestants rested, the proponent, over their objection and 
exception, offered general evidence to sustain the will. 
These rulings of the court are assigned for error. 

Whether the order of proof adopted by the trial court 
was the proper one, depends upon the correct. answer to the 
question, Was the burden upon the proponent to prove the 
execution of the will and the sanity of the testator? 

Sec. 123 of chapter 23 of the Compiled Statutes of 1889 
provides: “Every person of full age aud sound mind, 
being seized in his own right of any lands, or any right 
thereto, or entitled to any interest therein descendable to 
his heirs, may devise and dispose of the same by his last 
will and testament, in writing; and all such estate not dis- 
posed of by will shall descend as the estate of an intestate, 
being chargeable in both cases with the payment of all 
debts.” 

Tt cannot be doubted from the reading of this section 
that to entitle a person to dispose of his property by will, 
it is essential that at the time he should be of sound 
mind, It is urged by the contestants that as the law pre- 
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sumes sanity until the contrary is established, the propo- 
nent was not required to offer any testimony until after 
this presumption was overcome by competent evidence. 
In other words, had no testimony been offered by cither 
party, the will was entitled to probate. In determining 
this question, it is necessary to consider the provisions of 
the statute governing the probate of wills. 

Section 140 makes it the duty of the county court 
having jurisdiction of the same, to fix a time and place for 
the proving a will and to cause public notice thereof to be 
given. 

Section 141 provides: “If no person shall appear to 
contest the probate of a will at the time appointed for that 
purpose, the court may, in its discretion, grant probate 
thereof on the testimony of one of the subscribing wit- 
nesses only, if such a witness shall testify that such will 
was executed in all the particulars as required in this 
chapter, and that the testator was of a sound mind at the 
time of the execution thereof.” 

Section 142: “If none of the subscribing witnesses shall 
reside in this state at the time appointed for proving the 
will, the court may, in its discretion, admit the testimony 
of other witnesses to prove the sanity of the testator and 
the execution of the will, and, as evidence of the execution 
of the will, may admit proof of the handwriting of the 
testator, and of the subscribing witness,” 

Thus it will be seen that, under the provisions of the 
sections above quoted, a will cannot be admitted to pro- 
bate, even when no contest is entered, until it is established 
by the testimony that at the time of its execution the tes- 
tator was of sound mind. The fact that the will is con- 
tested certainly does not change the burden, and require a 
contestant to first offer testimony as to the insanity of the 
testator. It is the duty of the proponent in the first in- 
stance to offer sufficient testimony of the capacity of the 
testator to make out a prima facie case. The contestant 
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will then introduce his proof to show the invalidity of the 

will; after which the proponent may introduce further 

testimony to sustain the will, as well as rebutting testi- 

mony. Dnring the entire trial the burden of proof remains 

with the proponent. Unless the sanity of the testator be 

established by a preponderance of the testimony, the will 
‘cannot be admitted to probate and record. 

The order of proof in this kind of a case is not differ- 
ent from that in an action upon a promissory note, when 
its execution is denied. The plaintiff, when the execution 
of the note is contested, is only required in the first place 
to make a prima facie case, prove the formal execution. 
He is not compelled to produce in the opening all of his 
testimony in support of his case, but after the defendant 
has put in all his evidence tending to show that he did not 
execute the note, the plaintiff may go fully into the ques- 
tion with his evidence, and the defendant may then reply 
by rebutting testimony. The burden, however, is upon the 
plaintiff to establish the making of the note. (Donovan 
v. Fowler, 17 Neb., 247; First Nat’?l Bank v. Carson, ante, 
104.) 

The rule undoubtedly is that, in actions upon contracts, 
the law presumes the sanity of the parties, and no proof of 
sanity is required until evidence of unsoundness of mind has 
been given, and the same rule would obtain in this class of 
cases, were it not for the express pvovisions of the statute. 
The legislature regarded this legal presumption alone in- 
sufficient to admit a will to probate. Counsel contend that 
the same rule does not obtain on appeal to the district 
court as exists at the hearing in the county court. We do 
not consent to this. The appeal vacates the judgment of 
the county court, the case is tried in the district court de 
novo, and if no proof is offered by the proponent, she must 
fail. Before the close of the trial, the contestants evidently 
became convinced of the unsoundness of their position, for: 
they asked the court by their third request, to instruct the 
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jury that the burden of proving the sanity of the testator 
was upon the proponent. This instruction was given as 
requested. 

A similar question arose in the case of Kerr v. Luns- 
ford, 31 W. Va., 679. The court in the opinion says: 
“ But inasmuch as in issues devisavit vel non the burden of 
proving the sanity of the testator is on the proponent of the 
will, and the issue being ‘whether the paper writing is the 
last will and testament of the testator,’ and as the will may 
be assailed on any and all the grounds, which would show 
it invalid, it would not promote justice to apply the rule 
applicable to ordinary law issues. How are the propo- 
nents to know what kind of testimony, and how much, 
the contestants have to prove their general charges of want 
of capacity and undue influence? What particular objec- 
tions and evidence may be offered to sustain such general 
charges can only be known as the evidence ‘is developed. 
* * * Tn the trial of an issue devisavit vel non, it is the 
proper course to pursue for the proponents to offer the will 
and the evidence of its due execution, and the competency 
of the testator at the time it was executed, and then, hay- 
ing made a prima facie case, to rest; and after the contest- 
ants have offered their evidence against the validity of the 
will, it is proper to permit the proponents to offer other 
evidence to sustain the will, as well as evidence in rebuttal 
of the evidence of the contestants.” 

Williams v. Robinson, 42 Vt., 658, was an appeal from 
the decree of the probate court, admitting to probate an in- 
strument purporting to be the last will and testament of 
one John Robinson, deceased. ‘The contestants claimed 
that the testator was of unsound mind, On the trial in 
the appellate court the jury was instructed that the burden 
of proof as to the incompetency of the testator was upon 
the contestant. This instruction was held by the supreme 
court to be erroneous. 

The supreme court of Michigan, in Zaf* v. Hosmer, 14 

28 


434 NEBRASKA REPORTS. [ Vor. 30 


Szebrock v. Fedawa. 


Mich., 309, Aiken v. Weckerly, 19 Id., 482, and Kempsey 
v. McGinniss, 21 Id., 123, sanctioned the rule adopted by 
the trial court in this case. 

The statutes of wills in Massachusetts declare that a 
person must be of sound mind in order to make a valid 
will. In Crowninshield v. Crowninshield, 2 Gray, 527, the 
supreme court of that state had under consideration the 
question upon whom was the burden of proof, and in the 
opinion says: “ When therefore a will is offered for probate, 
to establish it, to entitle it to such probate, it must be shown 
that the supposed testator had the requisite legal capacities 
to make the will, to-wit, that he was of full age and of 
sound mind, and that in the making of it the requisite for- 
malities have been observed. The heirs at law rest securely 
upon the statutes of descents and distribution, until some 
legal act has been done by which their rights under the 
statutes have-been lost or impaired. Upon whom then is 
the affirmative? The party offering the will for probate 
says in effect: ‘This instrument was executed with the 
requisite formalities by one of full age and of sound mind, 
and he must’ prove it; and this is to be done, not by show- 
ing merely that the instrument was in writing, that it bears 
the signature of the deceased, and that it was attested in 
his presence by three witnesses, but also that it was signed 
by one capable of being a testator, one to whom the law 
had given the power of making disposition of his property 
by will’ ” 

Beazley v. Denson, 40 Tex., 416, was a contested will 
case. The trial court charge the jury that “every man is 
presumed by law to possess a sound mind until the con- 
trary be shown by evidence.” This instruction was held 
erroneous. Mr. Justice McAdoo, in delivering the opinion 
of the court, observes: ‘(In matters of probate, under our 
law, no such presumption is indulged. On the contrary, in 
order to establish any will it must affirmatively appear that 
the deceased was of sound mind when he signed the will. 
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This affirmative testimony would be necessary if there were 
no contest, and the law does not justify the imposition of 
a new rule when by a contest the soundness of the testator’s 
mind is in issue.” 

In Potts et al. v. House, 6 Ga., 324, the court says: “The 
real question to be decided in both courts in this case was, 
whether there was a valid will. The executor and those 
who claim under it, hold the affirmative. They must not 
only prove, therefore, that the instrument purporting to 
be a testamentary paper was formally executed, but, also 
that the testator was of sound and disposing mind and 
memory. The necessity for this proof imposes the bur- 
den on the propounder to begin and close; and when the 
case is carried up to the superior court by appeal it is to 
be proceeded with in the same manner as though it had 
been brought there directly without having been before 
any inferior tribunal. The execntor and those who claim 
under the will, are as much bound to establish it in the 
superior court, after the appeal, as they were before the 
appeal in the court of ordinary. In both they take the 
atfirmative.”’ 

That the burden is upon the proponent of a will to 
prove the sanity of a testator is fully sustained by the fol- 
lowing authorities: Inox’s Appeal, 26 Conn., 20; Ger- 
rish v. Nason, 23 Me., 438; Robinson v. Adams, 62 Id., 
369; Evans v. Arnold e al., 52 Ga., 168; Delafield v. 
Parish, 25 N. Y., 9; Perkins v. Perkins, 39 N. H., 163; 
Syme v. Broughton, 85 N. Car., 367; Renn v. Samos, 33 
Tex., 760; Williams, Executor, v. Robinson, 42 Vt., 658 ; 
Runyan v. Price, 15 O. St, 6. 

We concede that the numerous authorities cited in the brief 
of the plaintiffs in error, hold that the burden is upon the 
contestant to establish the insanity of the testator. An 
examination, however, of the cases disclose that many of 
them are from states having no statutory provisions like 
ours, while others were actions brought to set aside a will 
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after it had been admitted to probate. They are, therefore, 
not applicable to the case we are considering. 

It is insisted by the plaintiffs in error, that, as the peti- 
tion fails to allege the competency of .the testator at 
the time the will was executed, the proponent was not 
called upon in the first instance to offer proof that the de- 
ceased was of sound mind. It was not necessary that the 
petition should aliege specifically that the testator possessed 
the testamentary capacity to make a will. That is covered 
by the allegation in the petition “ that said instrument is the 
last will and testament of said John A. Fedawa, deceased, 
and that the same was duly executed,” etc. Unless Fedawa 
was of sound mind, the instrument was not his will. 
(Hathaway's Appeal, 46 Mich., 327.) 

Again, the record discloses that there are three minor 
heirs of the deceased who appear by guardian ad litem. 
They did not, nor could they, waive proof of the execution 
of the will and the sanity of the testator. This is an ad- 
ditional reason why the proponent was required in this 
case to make the statutory proof. 

Having reached the conclusion that the affirmative was 
upon the proponent to prove the sanity of the testator, 
then it follows that she was entitled to open and close the 
argument to the jury. (Code, sec. 1010a ; Vifquain v. Finch, 
15 Neb., 507; Osborne v. Kline, 18 Id., 351; Brooks v. 
Dutcher, 22 Id., 655; Olds Wagon Co. v. Benedict, 25 
Id., 375 ; Mizer v. Bristol, ante, 138.) 

The giving of the proponént’s 14th request is assigned 
for error, By it the jury were told “that the fact that the 
testator, Fedawa, devised property which he did not own 
should not prevail as positive evidence showing incompe- 
tency.” It was admitted upon the trial that Fedawa never 
owned lot 4, described in the will, but did own lot 3in the 
same block which was not included in the will. The criti- 
cism offered npon the instruction consists in the using of the 
word positive. That the will describes lot 4 which the tes- 
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tator did not own, and omitted lot 3 which he did own; 
was not a very strong circumstance, if any, supporting 
the theory of the incompetency of testator. Mistakes in 
drawing contracts and papers are of frequent occurrence 
among the shrewdest of business men, The fact that the 
will contained a misdescription of the lot is certainly not 
conclusive evidence of the insanity of the testator. By in- 
struction No. 114, given at the request of the contestants, 
the jury were informed that they could take into consid- 
eration the fact that the testator did not own lot 4 men- 
tioned in the will, in determining his capacity to make a 
valid will. Taking the two instructions together we do 
not see how the jury could have been misled by the use of 
the word “ positive,” in the instruction complained of. 

No other particular instruction is objected to. Some 
criticisms are made upon the charge as a whole. It is 
claimed by the contestants that none of the instructions 
stated what would constitute undue influence. A very 
good definition of the term is to be found in paragraph 6 
of the instructions, given by the trial court on its own mo-. 
tion. It states that “undue influence is that which com- 
pels or induces the testator to do that which is against his 
will, from fear, the desire of peace, or some feeling which 
he is unable to control. The influence which will vitiate 
a will on the ground of undue influence, must amount to 
such a degree of restraint and coercion as to destroy the 
testator’s free agency.” This was in substance repeated in 
the fifth, ninth, tenth, and twelfth requests of the propo- 
nent. Besides, the contestants’ ninth request specifically 
mentioned some of the acts relied upon in this case to show 
undue influence, and it informed the jury that if such acts 
were established by the testimony the will should be re- 
jected. The jury were fully informed what would and 
what would not constitute undue influence. It runs 
through the instructions that, if the proposed will did not 
represent the free and voluntary wishes of the testator, but 
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those of some other person, it was inoperative and void. 
To vitiate a will on the ground of undue influence, it must 
appear that such influence forced the testator to make a 
different disposition of his property from what he intended, 
and that such influence was exercised for that purpose. 
(Latham et al. v. Schaal, 25 Neb., 585; Bradford v. Vinton, 
26 N. W. Rep., 401; Jackman’s Will, 26 Wis.,104; Mon- 
roe v. Barclay, 17 O. St., 302; Gardiner v. Gardiner, 34 
N. Y., 155; Pierce v. Pierce, 38 Mich., 412.) The in- 
structions fully and fairly submitted to the jury the ques- 
tion of undue influence, and the contestants have no just 
cause of complaint in that respect. 

In some of the instructions it was stated, in substance, 
that influence acquired over the testator by kindness and 
wifely attention, will not vitiate the will. It is insisted 
that there is no evidence in the record on which to base 
such an instruction. True, there is a great mass of testi- 
mony conducing to show that at times the domestic rela- 
tions of Fedawa and his wife were not of the most. pleas- 
ant character; that they sometimes quarreled, and that the 
police had to be called to quell the disturbance. It also 
appears that these difficulties generally occurred when 
Fedawa was under the influenceof liquor. When sober, the 
family relations were peaceable and pleasant, and the pro- 
ponent treated him with kindness and affection. That the 
testator and his wife had a strong attachment for each other, 
clearly appears from the letters in the record written by 
him to her from the Hot Springs, shortly after the making 
of the will. They are full of expressions of love and 
affection for the proponent and her children. There was 
ample testimony before the jury making the instructions 
criticised, pertinent and proper. 

We are asked to reverse the case because the same propo- 
sition of law was more than once stated in the court’s 
charge to the jury. While the instructions contain some 
repetitions, it does not appear that the purpose was to mys- 
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tify and confuse the jury, or that the jury could have been 
misled by reason thereof. ; 

The contestants claim that the district court erred in 
refusing to give to the jury their twelfth and thirteenth 
requests, which are as follows: 

“©12. The jury are instructed that undue influence is a 
variable term. What would be undue influence, where 
the testator’s mind was impaired, might not be undue in- 
fluence if the testator possessed the full vigor of mind and 
body. It depends upon the power of the testator to re- 
sist. To be undue it requires greater or less influence in 
each particular case, according to the condition of the tes- 
tator, or his power to resist. In case the testator’s mind is 
seriously impaired from any cause, slight influence, if sin- 
ister or selfish, would be undue. If the provisions of the 
will are found to be unnatural or unusual, this should be’ 
taken into consideration in determining whether or not it 
is the product of undne influence, and if the party or par- 
ties, in whose interest the alleged undue influence was 
exerted, are found to be liberally provided for, to the exclu- 
sion of others who were the natural objects of the testator’s 
bounty, this would be one indication of the presence of 
undue influence, and if followed up by evidence tending 
to show that advantage was taken or improper influence 
brought to bear upon the testator at and prior to the time 
of making she alleged will, this would justify you in find- 
ing that it was not his will. 

“13. A proposed will which is partial and unjust in its 
provisions and devoid of natural duty and affection towards 
natural objects of the testator’s bounty is by the law re- 
garded with jealousy and suspicion, even though the testa- 
tor may possess sufficient capacity to make a valid will, if 
left to himself.” 

The substance of the first part of the twelfth request 
was incorporated in the seventh instruction given on the 
court’s own motion, which directed the jury, in determin- 
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ing whether or not the will was obtained by undue means, 
to consider all the testimony bearing upon the mental and 
physical condition of Fedawa when he executed the instru- 
ment, and all the circumstances surrounding him at that 
time. The last part of the twelfth, as well as the thirteenth 
requests were fully covered by the contestants’ eighth in- 
struction, It stated that the second wife and her children 
having been provided for in the will, and the children of 
the former wife being neglected, was strong evidence of 
undue influence. Wedo not desire to be understood as 
indorsing the proposition, that where a testator has liberally 
provided for some of his children by his will, to the exclu- 
sion of others, it is an indication. that the will was the result 
of undue influence. A testator has a perfect legal right 
to dispose of his property as he sees fit. It is for him 
alone to determine who shall be the recipient of his bounty. 
As the-twelfth and thirteenth requests were no more favor- 
able to the contestants than the instructions given, it is 
unnecessary to determine whether the fact that the contest- 
ants were practically. disinherited, and the proponent and 
her children get the bulk of the property, is any evidence 
that the testator was unduly influenced. 

It is insisted that the court erred in sustaining the propo- 
nent’s objections to the hypothetical questions propounded 
to Dr. Lane, calling for his opinion as to the mental capac- 
ity of Fedawa on the facts assumed by the interrogatories. 
When the objections were sustained, the contestants should 
have stated to the trial court what facts the witness, if 
permitted, would testify to, and preserved the same in the 
record. Not having done so, we are unable to determine 
whether any error was made in not permitting the witness 
to answer the interrogatories propounded. 

It is finally insisted that the verdict is not sustained by 
the evidence. The testimony in the record before us, 
bearing upon the incapacity of the testator and the charge 
of undue influence, is very voluminous, consisting of sev- 
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eral hundred type-written pages. To give a synopsis of 
the entire testimony, or to discuss it in detail, would greatly 
extend this opinion beyond its now unreasonable length. 
It must suffice to briefly refer to some of the material 
parts of the testimony as indicative of the nature of the 
testimony that was before the jury. 

The will bears date December 29, 1886. Prior to that 
time Fedawa drank to excess, and when intoxicated was 
incapable of transacting his ordinary business. It is 
claimed by the contestants that the will was executed on 
the day it bears date, which is denied by the proponent. 
Considerable testimony was introduced by the contestants 
tending to show that on the 29th day of December, 1886, 
Fedawa was arrested for an alleged assault, and was taken 
before the police judge at 2 o’clock P. M. that day; that 
being too drunk to be tried, he was committed to jail until 
the following day, and that at no time on that day, nor 
for some time prior thereto, was he capable of transacting 
business, on account of his drunken condition. It is pretty 
clear that if the will was executed on the day that it bears 
date, itis invalid. ‘The proof offered by the proponent, 
tends to establish that the will was executed after Decem - 
ber 29; that when Fedawa signed the will he was sober 
though weak and nervous, had perfect possession of his 
mental faculties, and understood the nature of the business 
he was transacting. 

A. F. Parsons, one of the subscribing witnesses, testi- 
fied that he was present when the instrument was signed ; 
that Fedawa was very nervous, his hands trembled while 
signing his name; that he conversed as a person of sound 
mind aud understanding, as intelligently as any one; that 
his mind was perfectly clear ; that he was not intoxicated, 
and understood what he was doing. The witness further 
states that Fedawa was brought before him as police judge 
on December 30, and plead guilty toan assault, and that 
the will was signed two or three days afterwards. 
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The testimony of F. C. Harrison, the other subscribing 
witness, fully corroborates the testimony of the witness 
Parsons. There appears in the bill of exceptions, the tes- 
timony of Mrs. Fedawa and numerous other witnesses, sus- 
taining the capacity of the testator to make a valid will. 
The testimony fully justifies the conclusion that the will 
was executed after the day it bears date, and after Fedawa 
was discharged from jail. There was likewise before the 
jury testimony given by credible disinterested witnesses, 
sufficient to authorize the jury in finding that when the 
will was executed the testator was sober, compreliended 
what he was doing, and was capable of making a valid 
will. 

The only remaining question is, Did the proponent in- 
duce her husband by undue influence to dispose of his 
property contrary to his wishes and desires? It devolved 
upon the contestants to establish, by a preponderance of the 
evidence, their charge of undue influence. (Baldwin et al. 
v. Parker et al., 99 Mass.,79; Hardy v. Merrill, 56 N. H., 
227; Tyler v. Gardiner, 35 N. Y., 559; MeMechen v. 
Mec Mechen, 17 W. Va., 683.) 

It appears from the testimony that shortly prior to the 
execution of the will, Fedawa expressed a desire to go to 
the Hot Springs for treatment, he being at that time al- 
most a physical wreck. He did not have the money to 
pay the expenses of the trip, his creditors were pressing 
him, his property was incumbered, and most of his income 
had been assigned to his wife. She had then nearly 
$3,000 in the bank. After the will was executed, the 
proponent furnished Fedawa $550 with which to pay the 
expenses of the trip, and to lift some claims against him 
that were being pressed for payment. There is considera- 
ble testimony tending to show that she refused to furnish 
the money unless he willed his property to her and her 
children, and that the disposition made of the property by 
this will was contrary to the previously expressed wishes 
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of the testator. Numerous witnesses were called by the 
proponent, who testified that they had frequently heard 
the testator say that his wife had helped earn the property ; 
that he wanted it to go to the proponent and her children, 
and that he would not give the contestants any part of his 
estate. It is undisputed that Fedawa in 1882 or 1883 
made a will by which he gave all his property to the pro- 
ponent. This will was left with C. C. Burr for safe keep- 
ing. At that time it is certain that Fedawa was of sound 
mind, and it was not the result of any improper influence. 
A year or two after its execution, Mr. Burr informed the 
proponent that her husband had willed her all of his prop- 
erty. The proponent denies under oath that she asked 
him to make the will, or that she refused to let him have 
the money if he did not give her and the children his prop- 
erty. While her testimony is contradicted by some of the 
contestants’ witnesses, she is corroborated by many circum- 
stances disclosed by the testimony. 

Prior to the making of the instrument offered for pro- 
bate, the first will had not been revoked or destroyed. It 
was far more favorable to the proponent than the last one. 
It is not likely that she coerced Fedawa to make one less 
favorable to her. Again, if the last will did not truly ex- 
press his wishes, why did he not make another? He 
lived several months after it was executed, and had ample 
opportunity to revoke or change it. He could have done 
so while at the Hot Springs, away from the influence of his 
wife. Not having revoked it, is a strong circumstance in 
favor of the validity of the will. The testimony is very 
conflicting. The testimony offered by the proponent was 
sufficient to warrant the jury in finding that the testator 
was of sound and disposing mind when he made the will, 
and that the making of it was not brought about by any 
undue influence. There was sufficient testimony offered 
by the contestants, if believed, to have sustained a verdict 
in their favor, had one been returned. The jury ha-ing 
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given credit to the testimony of the proponent and her 
witnesses, and the judge who presided at the trial having 
indorsed the finding of the jury, by refusing to set the ver- 
dict aside, we arc not justified under the evidence in dis- 
turbing it. The judgment is 


AFFIRMED. 


THE other judges concur. 


Sourn OMAHA NATIONAL BANK, APPELLEE, V. J. O. 
CHASE ET AL., APPELLANTS. 


{Fivep SEPTEMBER 24, 1890.] 


1. Supreme Court: OssEecTions NoT RAISED BELOW. The ob- 
jection that the plaintiff, which sought to establish a lien upon 
certain personal property in the hands of D. as the property of 
C., a judgment debtor of the plaintiff, was, as to the property, 
only a general creditor of C., it not having attached the same, 
the question not having been raised in the trial court; held, that 
it would not be heard when raised for the first time, in this court 
on appeal. 


2. Chattel Mortgages: Fraup. In view of the finding and 
judgment of the trial court, the evidence of the defendant D. 
held to be insufficient to remove the presumption of fraud cast 
upou the chattel mortgage executed by C. to D., by the provis- 
ions of section 11 of chapter 32, Comp. Stats, 

3. Construction: Tur STIPULATION between the parties, set out 
at length in the opinion, held to recognize the right of D. to bid 
off any property at the sale the same as any bidder, and that it 
was the money represented by such bid, and not the property 
so)d, that he was required to hold upon the same terms that the 
proceeds of the sale were to be held by the bank. 


4, The decree modified accordingly. 


APPEAL from the district court for Fillmore county, 
Heard below before Morris, J. 


VoL. 30] SEPTEMBER TERM, 1890, 445 


South Omaha Natl. Bank v. Chase. 


Maule & Sloan, and Harwood, Ames & Kelly, for ap- 
pellants, cited: Tootle v. Dunn, 6 Neb., 93; Parmer v. 
Keith, 16 Id., 91; Hinde’s Lessees v. Longworth, 11 Wheat. 
[U. 8.], 213*; Stoll v. Gregg, 23 Neb., 231; Stoddard ». 
MeoLane, 56 Mich.,11; Newman v. Willetts, 52 Ill., 98; 
McKibben v. Barton, 1 Mich., 2138; Jones v. Green, 1 Wall. 
[U.S.], 331; Weil v. Lankins, 3 Neb., 385; McLhwain v. 
Willis, 9 Wend. [N. Y.], 549; Chicago Dock Co. v. Me- 
Kenzie, 49 I)., 289; Hiseley v. Malchow,9 Neb.,174; Rick- 
ards v. Cunningham, 10 Id., 417; Cahill v. Bigelow, 18 
Pick. [Mass.], 369; Hall v. Soule, 11 Mich., 494; Bohan- 
non v. Pace, 6 Dana [Ky.], 194; Garrett v. Garrett, 27 Ala., 
687; Huffman v. Ackley, 34 Mo., 277; Houser v. Lamont, 
55 Pa. St. 311; Beal v. Brown, 13 Allen [Mass.], 114; 
Standley v. Miles, 36 Miss., 484; Marden v. Babcock, 2 
Met. [Mass.],99; Lmerson v. Slater, 22 How. [U.S8.], 28; 
Clopper v. Poland, 12 Neb., 69; Nelson v. Boynton, 3 Met. 
[Mass.], 396; Fitzgerald v. Morrissey, 14 Neb., 199; Mills 
v. Brown, 11 Ta., 314; Mallory v. Gillett, 21 N. Y., 412. 


Charles Offutt, contra, cited: Downie v. Ladd, 22 Neb., 
5384; Maxwell, Pl. & Prac. [4th Ed.], 607; Lounsbury v. 
Catron, 8 Neb., 477; Burnham v. Doolittle, 14 Id., 217; 
Carty v. Fenstemaker, 14 O. St., 461; Brashear v. West, 
7 Pet. [U.S.], 608; Drake, Attachment [4th Ed.], 453; 
Burlingame v. Bell, 16 Mass., 318 ; Swett v. Brown, 5 Pick. 
[Mass.], 178; 2 Wade, Attachments, 331, 333; Smith v. 
Sands, 17 Neb., 498; 2 Pomeroy, Eq. Juris., 745, 785; 
Wharton, Ev. [8d Ed.], 1014; Clopper v. Poland, 12 Neb., 
70; Nelson v. Boynton, 3 Met. [Mass.], 396; Fish v. 
Hutchinson, 2 Wils. [Eng.], 94; Jackson v. Rayner, 12 
Johns. [N. Y.], 291; Robison v. Uhl, 6 Neb., 8328; Uhl 
v. Robison, 8 Id., 272; Liseley v. Malchow, 9 Id., 180; 
Lloyd v. Strobridge, 10 Chicago Leg. News, 1; Ely v. 
Ormsby, 12 Barb. [N.Y.], 571; Davis v. Caverly, 120 Mass., 
415; Mallory v. Gillett, 21 N. Y., 412; Farley v. Cleve- 
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land, 4 Cow. [N. Y.], 482; Wills v. Brown, 118 Mass., 
138; Case v. Citizens Bank, 2 Woods [U. 8.], 23; Gatch 
v. Fitch, 34 Fed. Rep. [U. 8.], 566-70; Jrons v. Natl 
Bank, 6 Bissell [U.8.], 301; U.S. v. Know, 102 U.S. 8. 
C. Rep., 422; Ball, Nat’! Bks., 231; Kennedy v. Gibson, 
8 Wall. [U. 8.], 506; Hooker v. Hammill, 7 Neb., 235; 
Wait, Fraud. Con., 223; Seymour v. Wilson, 19 N. Y., 418; 
Oviver v. Moore, 23 O. St.,479; Starr v. Starr, 1 O., 321; 
Bump, Fraud. Con., 76-100; Gregory v. Whedon, 8 Neb., 
377. 


Coss, Ca. J. 


1. The South Omaha National Bank was a creditor of 
Julius O. Chase and J. W. Walters, and obtained a judg- 
ment against them, in the district court of Douglas county, 
for the sum of $2,967.48, with costs. On the 38d day of 
November, 1888, an execution was issued upon said judg- 
ment to the sheriff of said county, which was on the 26th 
day of said month returned by said sheriff wholly unsatis- 
fied, for the want of property whereon to levy the same.: 

2. On the 5th day of November, 1888, a transcript of 
said judgment was filed in the office of the clerk of the 
distriet court within and for the county of Fillmore, and 
docketed and indexed, that being the county in which the 
said Chase and Walters resided and still have their resi- 
dences. On the last named date an execution was issued 
thereon to the sheriff of said eounty of Fillmore, and the 
same was by said sheriff afterwards, and before the return 
day thereof, by the said sheriff returned “No property 
found ;” no part of said judgment having been paid, except 
the sum of $186.90, as of November 7, 1888, and the 
further sum of $300.15 as of January, 1889, and the costs 
and increased costs on said judgment have amounted to 
$75, and the remainder of said judgment remained wholly 
due and unpaid, 
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3. On the 21st day of March, 1889, the plaintiff caused 
another alias execution to issue on said judgment, directed 
to the sheriff of Fillmore county, and the same was by 
said sheriff, before the return day thereof, returned “No 
property found.” 

4. On the 15th day of March, 1889, the plaintiff caused 
a precept to be issued by the clerk of the district court of 
Fillmore county, under the seal thereof, directed to the 
sheriff of said county, commanding him to notify William 
H. Cooksey, Julius O. Chase, William S. Hogaboom, 
Hattie E. Chase,O. M. Druse, and J. W. Walters, defend- 
ants, that they have been sued by the South Omaha National 
Bank, plaintiff, in the district court of the fifth judicial 
district in and for said county of Fillmore,and that unless 
they answer on or before the 15th day of April, 1889, the 
petition of said South Omaha National Bank, filed against 
them in the clerk’s office of said court, such petition will 
be taken as true and judgment rendered accordingly. Said 
sheriff was ordered to make due return of said summons 
on or before the 25th day of March, 1%89. Said precept 
was indorsed as follows: “The relief sought is equitable, 
and on attachment by garnishment after judgment, and 
return of no property on execution, in the event of failure 
to answer, the plaintiff will take judgment for $2,967.48, 
with 10 per cent interest from September 17, 1888, until 
paid, credited by $186.90 paid November 2, 1888, and 
$300.15 paid January 12, 1889, and, in addition, for 
$53.78, increased cost and the costs of this action,” and was 
returned by the said sheriff personally served on the said 
William S. Hogaboom, Harriet E. Chase, O. M. Druse, 
J. W. Walters, William H. Cooksey, and the said Julius 
O. Chase, by leaving a certified copy at his usual place of 
residence. And on the 25th day of March, 1889, the said 
bank also caused another precept to be issued by the clerk 
of said court, and under the seal thereof, directed to the 
sheriff of said county, in and by which said sheriff was 
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commanded to notify O. M. Druse, Harriet E. Chase, and 
William S. Hogaboom to appear in the district court of 
Fillmore county on the 28th day of May, 1889, to answer 
under oath questions touching the goods and chattels, rights 
and credits of Julius O. Chase in their possession or under 
their control, which precept was indorsed the same as the 
one hereinbefore set out, and was returned by the sheriff of 
said county as personally served by copy on each of O. M. 
Druse, William 8. Hogaboom, and Harriet E. Chase, and 
also that he served upon each of said persons a written 
notice to appear on the 28th day of May, 1889, and answer 
as in said precept required. 

On the 28th day of May, 1889, the said plaintift filed 
its amended petition in the said district court of Fillmore 
county, in and by which it set out and stated the several 
facts and matters and things which are stated in the three 
first paragraphs of this opinion, and in addition thereto the 
following, in substance: That the defendants Julius O, Chase 
and J. W. Walters, and each of them, are wholly insolv- 
ent and have no property whatever liable to execution to 
satisfy the same; but, as plaintiff believes, they have mon- 
eys, rights, credits, and equitable interests in property, 
both real and personal, and which they, and each of them, 
unjustly refuse to apply in satisfaction of plaintiff’s judg- 
ment. 

That on the 11th day of September, 1888, the defend- 
ant Julius O. Chase made a certain chattel mortgage of 
that date, which, on the 12th day of the same month, was 
filed in the office of the clerk of Fillmore county, in and 
by which he undertook to mortgage to his co-defendant, 
O. M. Druse, in order to secure an alleged indebtedness of 
$3,600, payable on September 11, 1889, the following de- 
scribed persoual property, to-wit: Sixty-five thoroughbred 
Hereford cows, bulls, and calves; twenty colts; one-half 
interest in one Cleveland bay stallion, Coachman 2d; one 
black stallion named Bertie McGregor; one sorrel gelding, 
Charlie. 
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That on the 6th day of December, 1888, the defendant 
Julius O. Chase made a certain chattel mortgage of that 
date, which was, on the 7th day of the same month, filed 
in the county clerk’s office of said county, in and by which 
he undertook to mortgage to his co-defendant O. M. 
Druse, aforesaid, in order to secure an alleged indebtedness 
of $1,500, payable December 6, 1889, the following de- 
scribed property, to-wit: One black stallion named “ Ber- 
tie McGregor ;” one sorrel trotting horse named “Chazrlie;” 
one light bay mare; one black mare; twenty sucking colts; 
one-half interest in one Cleveland bay stallion, ‘Coachman 
2d;” one Hereford bull, “Grove 4th A. 13733; sixteen 
head of Hereford calves; one top buggy; seven sets har- 
ness; one economizer, ten-horse power engine and boiler. 

That the two above described mortgages, and each of 
them, were made without valuable consideration, and the 
defendant Julius O. Chase was not then indebted to the 
defendant Druse in the sum of $3,600 and $1,500, or any 
part of either of said sums; that said mortgages, and each 
of them, were made with the fraudulent intent to cheat, 
hinder, and delay the creditors of the said Julius O. Chase, 
and especially the plaintiff, and were absolutely null and 
void, and the defendaut O. M. Druse did not, on the execu- 
tion of said mortgage or any time thereafter, take possession 
of said mortgaged property, or any part thereof, until a few 
days next before the date of the presentation of said peti- 
tion, when the said Druse fraudulently and unlawfully 
took forcible possession of said property. 

(Several paragraphs in said amended petition are devoted 
to allegations involving charges against one Edmund Mc- 
Intire, in connection with said Druse, but, as these allega- 
tions and claims and charges against the said McIntire 
were withdrawn and dismissed upon the trial, said para- 
graphs are omitted here.) 

That said O. M. Druse has the property as above de- 
scribed in his possession, and claims the same as his own, 
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and refuses to permit the plaintiff to subject any part 
thereof to the satisfaction of its said judgment; that the 
same in fact and in equity belongs to the defendant Julius 
©. Chase, but cannot be sold under execution, because no 
one will bid for or buy the same, on account of the claim 
and possession of the defendant O. M. Druse thereof; 
that the plaintiff has good reason to and does believe that 
the said defendants, and each of them have property and 
are indebted to the judgment debtors, Julius O, Chase 
and J. W. Walters, in addition to the property in said 
petition before described, but that plaintiff is unable to 
give a more accurate description thereof; with prayer that 
the defendants O. M. Druse, Julius O. Chase, and J. W. 
Walters, and each of them, be required to answer, and dis- 
close upon their several corporal oaths, what money, prop- 
erty, rights, credits, chattels, or other equitable interests, 
they, or either of them, have in their possession or under 
their control, belonging to the defendants Julius O, Chase 
and J. W. Walters, or either of them, or in which they, or 
either of them, have any right, title, or interest, legal or 
equitable, and that the same may by proper orders be sub- 
jected to the payment and satisfaction of the plaintiff's 
judgment aforesaid; that the said mortgages tothe de- 
fendant, Druse, described in said petition, one dated Sep- 
tember 11, 1888, and the other dated December 6, 1888, 
may be, each of them, held fraudulent, null, and void, and 
be canceled, set aside, and held for naught, and the prop- 
erty described and included in said mortgages as therein be- 
fore named might be, each and every part thercof, adjudged 
the. property of the defendant, Julius O. Chase, and liable 
for the satisfaction of the plaintiff’s said judgment; that 
the defendants, and each of them, might be charged with 
whatever property, or legal or equitable interests in prop- 
erty, which they may have in their possession or under 
their control, in which the defendants, Julius O. Chase and 
J. W. Walters, or either of them, have any interest or 
claim, and for costs. : 
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This petition was sworn to in positive form, by Chas. 
Offutt, as attorney for the plaintiff. 

The defendant O. M. Druse made and filed his sepa- 
rate answer to said petition, in which he denied all of the 
allegations therein contained, except as to the corporate 
character of the plaintiff, and such allegations thereof as 
might be in his said answer thereafter admitted to be true. 
He alleged that the said Julius O, Chase was justly in- 
debted to him in the sum of $3,500, and to secure said in- 
debtedness, executed the mortgages mentioned in para- 
graphs four and five of the plaintiff’s petition; that said 
mortgages were given in good faith and to secure a bona 
fide iudebtedness; and that both of said mortgages were, 
immediately upon the execution thereof, filed in the office 
of the county clerk of Fillmore county; that there was 
then due the said defendant, from the said Julius O. Chase, 
on said indebtedness, the sum of $3,000; with prayer for 
judgment and costs. 

The plaintiff replied to the answer of the defendant O. 

_M. Druse, in which it denied that the defendant Julius O. 
Chase was justly or in anywise indebted to the defendant 
O. M. Druse in the sum of $3,500, or any other sum. It 
denied that, to secure said indebtedness, or any other in- | 
debtedness of the said Chase to the said Druse, the mort- 
gages, or either of them, described in paragraphs four and 
five of the petition, were cxecuted. It denied that said 
mortgages, or either of them, were given in good faith, or 
that they, or either of them, were given to secure bona fide 
existing indebtedness, and denied the answer generally. 

On the 3d day of June, 1889, the plaintiff filed a sup- 
plemental petition, in which it alleged that after filing the 
original petition, to-wit, on the 16th day of March, 1889, 
the defendant O. M. Druse was about to sell a large por- 
tion of the chattels described in the original petition in 
foreclosure of said mortgages, dated September 11 and De- 
cember 6, 1888, made by the defendant Julius O. Chase 
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to the defendant O. M. Druse, and had advertised the said 
property as provided by law, and the sheriff of Fillmore 
county, pending said chattel mortgage sale, had levied upon 
certain of said property, in satisfaction of state and county 
taxes; that then and there the plaintiff, being present by 
its attorney, made protest and objection to the said sale, or 
any part thereof taking place, whereupon the defendant O. 
M. Druse executed and delivered to the plaintiff a writ- 
ing in words and figures as follows: “It is agreed that 
the property advertised for sale this day under chattel 
mortgage shall be sold as advertised by O. M. Druse and 
an account of each sale accurately kept, and that the pro- 
ceeds, notes, and cash shall be deposited in the Capital 
National Bank at Lincoln, to remain there until the rights 
of the Omaha National Bank and O. M. Druse to each 
and every part thereof are finally determined and settled 
in suits in the Fillmore district court, which the undersigned 
agree to try at the coming May term of court. Said bank 
is not to pay out or dispose of any portion o: said money 
or notes without the consent of all the undersigned. Out 
of the proceeds the actual expenses of this sale shall be at 
once paid by O. M. Druse before deposit. Neither party 
concedes or waives any right by this agreement. Any 
property bid off by O. M. Druse shall be held by him in 
the same terms with tle notes and cash aforesaid in bank.” 
Signed by the South Omaha National Bank, by its attor- 
ney, and by O. M. Druse, and dated March 16, 1889. 
That thereupon the said defendant proceded with the said 
sale, and the following of said property was sold for the 
prices hereinafter’ named: (Here follows an itemized list of 
live stock and other chattels, together with the price at 
which each article was sold, followed by the allegation that 
shortly thereafter, to-wit, on the 26th day of April, 1889, 
the defendant O. M. Druse rendered to the plaintiff the 
following itemized statement of expenses incident to said 
sale, to-wit, tax, $151.39; constable’s fee and expenses, 
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$24.80; printing, $15; metx (sic), $10; Druse for feed, 
$15; men for driving cattle in, $4. 

That the defendant O. M. Druse received into his 
possession all the money aforesaid, amounting to the total 
sum of $130.75; that the said Druse received into his 
possession the joint note of the aforesaid * * * and 
* * * for $385; that the said Druse also bid off and 
took into his possession, of the aforesaid property, the fol- 
lowing, that is to say: One bay mare; one horse, Charlie; 
one horse called Bertie McGregor; twelve colts, and four 
Hereford bulls, all of which he received, together with said 
cash and note, by virtue of the agreement thereinbefore set 
out (see copy); that since receiving the aforesaid property, 
the defendant Druse has retained the possession of all the 
said cash and the said note, except so much thereof as was 
used in paying the expenses and taxes aforesaid, and the 
defendant Druse, since said time, has sold and disposed of 
certain of the personal property so bid off by him, that is 
to say, the horse Bertie McGregor, for the sum of $600; 
whether any more, plaintiff is unable to state; that the 
defendant Druse acquired the possession of said property 
under and by virtue of the said written agreement, dated 
March 16, and that the same was included within the 
chattel mortgage made. by defendant Chase to defendant 
Druse, as stated in the petition; that said mortgages, and 
each of them, were without any consideration made by the 
defendant Chase when he was insolvent, and when Druse 
knew him to be insolvent, and made by Chase with the 
intent to cheat, hinder, and defraud his creditors, and in 
fraud of their rights, and especially were they made to 
cheat and defraud the plaintiff, and which was well known 
to defendant Druse; with prayer for the relief prayed in 
the original petition, and that the defendant Druse may be 
compelled to account for a!l property bid in by him at the 
chattel mortgage salc, as stated, and to turn over to the 
plaintiff the amount of the consideration received by him 


454 _ NEBRASKA REPORTS. [Vot. 30 


South Omaha Natl Bank v. Chase. 


for any of said property which he may have sold since 
the 16th of March, 1889; that Druse in like manner may 
be charged with the amount of cash and notes received 
by him, as the proceeds of the chattel mortgage sale, and 
that an account may be taken between the plaintiff and 
the defendant Druse, under the agreement of March 16, 
1889, as entered into, and for general relief. 

The defendant Druse, in answer to the supplemental 
petition, admitted the first, second, and fourth paragraplis 
thereof, and in answer to the fifth paragraph stated that 
he sold the horse Bertie McGregor for $600, on time, and 
took a note or notes secured by mortgage. 

There was a trial to the court, with findings that the 
judgment note of Hodges and Blanchard for $385, on de- 
posit in the Capital National Bank at Lincoln, be deliv- 
ered to the plaintiff to pass as a credit of that amount on 
its judgment debt of March 16, 1889, and that the re- 
mainder of the property enumerated, twelve colts, one bay 
mare, and four Hereford bulls, are the property of defend- 
ant J. O. Chase; and that the plaintiff has a lien thereon 
for the amount of its judgment debt, and that the same 
is liable to the satisfaction thereof; that the sheriff is 
ordered to sell said property, as upon exccutions at law, 
and bring the proceeds thereof into this court subject to 
the further order of the court, and a judgment for the 
plaintiff for the sam of $791.56, which was appealed to 
this court by the defendant Druse. 

The third paragraph of appellant’s brief is devoted to the 
proposition that neither the facts of the petition and supple- 
mental petition, nor those proved on the trial, are sufficient 
to support the judgments, or, in the words of counsel, 
“support a creditor’s bill.” The ground of objection is 
two-fold: That the plaintiff. made no levy of its writs of 
execution, or either of them, upon the chattels, the title to 
which it questions and seeks to have settled’ by its bill; 
that, in respect to such property, it is only a general cred- 
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itor of the defendant Chase, and that, under the adjudica- 
tions of this court, and other courts, which it has followed, 
a plaintiff who is only a general creditor cannot maintain 
a creditor’s suit. That this was the law, was well under- 
stood by the bank and its attorney, and for that reason it 
sought to give itself the character of an attachment creditor; 
but it is doubted that it carried its proceedings sufficiently 
far to avail itself of any resultant advantage, as it does not 
appear from the record that the defendant Druse, or any of 
the defendants, were ever called before the district court to 
make disclosures as garnishees; nor does it appear that 
the affidavit required as the foundation of proceedings 
in garnishment, either before or after execution, was made 
on behalf of the plaintiff. However, these observations 
are only made preliminary to the fact that the defendant 
Druse, whose rights only are involved in this appeal, seems 
to have waived all objection to the form of this action, and 
to all insufficiency in its inception, the nature of the remedy 
chosen by the plaintiff, indeed, everything, so far as the 
(istrict court was eoncerned, and raises such objection only 
in the appellate court. 

While it is not conceded that in a cause where the peti- 
tion fails to state a cause of action the answer and de- 
fense of a party would waive such objection, yet that 
objection is not made here, much less in the court below, 
and especially as the point is not raised we will consider 
the petition as stating a cause of action; and therein will 
observe that in what respect these ancillary proceedings can 
be considered as helping it out is not perceived; but in 
view of the failure of defendant to make objection, or take 
any step in the trial court to test the sufficiency of plaint- 
iff’s proceedings, it will in this court, where the question 
is presented for the first time, be held that the point that 
the plaintiff was but a general creditor, and had obtained 
no special lien upon the chattels of J. O. Chase, does aot 
arise. 
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In the case of Shellenbarger v. Biser, 5 Neb., 195, there 
was a principle involved akin to the present question, as to 
which this court, in the opinion by Mr. Justice MaxwELL, 
held that “a person claiming adversely to the title of the 
mortgagor, and prior to the execution of the mortgage, _ 
cannot properly be made a party, for the purpose of trying 
the validity of such adverse claim of title. But this rule 
does not exclude one who claims title, and, also, claims to 
hold a mortgage on the same premises, who submits his 
claims to the adjudication of the court, and asks that in 
ease the court finds his title to the premises invalid, that 
he may have a decree for the amount due on the mortgage. 
These defenses are inconsistent, and, had a motion been 
made at the proper time, the defendant would have been 
compelled to elect on which he would rely. But the 
plaintiff joined issue with the defendant, denying the facts 
stated in his answer; and testimony has been taken by 
both parties, to establish the truth or falsity of the issues 
raised, It is therefore the duty of the court to consider 
all the questions at issue.”” ‘This example was followed by 
Lounsbury v. Catron, 8 Neb., 469, and that of Downey v. 
Ladd, 22 Neb., 531, aud is adhered to. 

The following facts from the testimony of O. M. Druse 
appear from the bill of exceptions: In the year 1888, and 
for some time prior to that, J. O. Chase resided in Fair- 
mont, Fillmore county, engaged in banking and breeding 
live stock. O. M. Druse resided in Lincoln, engaged in 
dealing in live stock, and was a shareholder in, and secretary 
of, the Lincoln Driving Park Association. They had been 
acquainted for five or six years, or longer. ‘At this time 
Chase was the president, manager, and owner of a majority 
of the stock of the First National Bank at Fairmont. I 
quote directly from the testimony of Druse, as the shortest 
method of stating what is regarded as the facts in the case: 

Q. Will you tell the arrangement and what occurred 
between you and Chase in regard to this land? 
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A. I was at Chase’s place in June, 1886, and he told me 
he had a very fine piece of land, 240 acres, adjoining Fair- 
mont on the southeast, and had been thinking of starting 
a horse ranch, but feared he had so much to handle that 
it was going to be a burden to undertake it, although he 
had an idea of running it if he could get some good man 
to take hold of it, and should like to have me. I remarked 
at the time that if I was able I would buy the place. He 
said that he would trade me the place if I had anything to 
trade for it. I said, “All Ihave is a little place here; my 
home, and my stock in the Driving Park.” He asked 
what my home was worth, and I said, “I think about 
$3,000 ;” and he asked what the driving stock was worth, 
and I said from four to five thousand dollars. He 
said he would make a little inquiry about it and let me 
know. He went out and came back in a little while and 
said: “TI will trade the farm for the stock in the Driving 
Park, and your home in South Lincoln; you can make the 
deed to the place out there,and you come to Fairmont and 
we will close the trade.” 

Q. What was said by him previously in regard to the 
deferred payment on the land? 

A. That he would make the payment of that himself. 

Q. Now at any of these conversations did he say any- 
thing about the bank? 

A. No, sir, he never mentioned it; I made out the deed 
for the house and lot in South Lincoln; my wife had to 
sign the deed ; I made the deed to J. O. Chase; I took it 
and went up to Fairmont, and he said, “ We will take the 
deed and go up to Sloan’s office and make out the papers.” 
We went to Sloan’s office, and Chase and I repeated 
the contract in agreement as near as we could to Sloan, and 
he drew up this contract (referring to defendant’s Exhibit 
D); when I handed Chase the deed to the property in 
South Lincoln he looked at it and said, “I want you to 
make that deed to the bank ;” so I put the deed in my 
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pocket and said I would make it to the bank when I got 
home, which I did, and sent it up there. 

Q. Go right on, and tell what occurred in Sloan’s office 
in regard to this contract, : 

A. When he mentioned bank, wanting the contract made 
to the bank, I said, Chase, this is a deal of ours, and not — 
of the bank ; I don’t know anything about the bank; yon 
are the man I had this deal with; he said, “I want to 
make this contract in the name of the bank.” He agreed 
there that he owned pretty near all the stock in the bank, 
and that he had put some of the stock in the name of some 
parties to make them directors. He said that was all 
right, “TI will see that these payments are made myself,” 
and then I followed up by making the remark that “this 
is a deal between you and me.” 

Q. You signed this contract? 

A. Yes, sir. 

The contract referred to by the witness is as follows: 

“This agreement, made this 6th day of July, 1886, by 
and between Marcella Druse and Otis M. Druse, her hus- 
band, of Lancaster connty, Nebraska, parties of the first 
part, and The First National Bank of Fairmont, party of 
the second part, witnesseth : That for and in consideration 
of the mutual covenants and agreements hereinafter con- 
tained, The First National Bank agrees to assign, and by 
these presents does assign, to the said first parties a contract 
for the sale of the following described real estate, situate in 
Fillmore county, Nebraska, to-wit: The N. W. $ of sec. 
32, Tp. 8, range 2 W. of the 6th P. M.; and also the N. 
3 of the S. W. } of said section, township, and range. 
The said contract of sale being described as follows: A 
contract from H. G. Bliss and M. E. Bliss, his wife, of 
Fillmore county, Nebraska, to Charles Warner, dated De- 
cember :.0, 1884, by which the said H. G. Bliss and wife 
agree to sell and convey the above described lands to 
Charles Warner, and which said contract was duly assigned 
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to The First National Bank of Fairmont by the said 
Charles Warner. And the said First National Bank cove- 
nants and agrees that at the time mentioned in said con- 
tract for the last payment on the same, to wit, January 1, 
1888, that the said bank will make, exccute, and deliver 
to the said first parties a good and sufficient warranty deed 
to the real estate hereinbefore described. And’ the said 
‘first parties, in consideration of the assignment of said 
contract of sale, agree to make, exccute, and deliver to 
the said bank a good and sufficient warranty deed to the 
following real- estate, to-wit: Lot number 5, in block 27, 
in South Lincoln, according to the plat on file in the clerk’s 
office of Lancaster county, Nebraska, together with all the 
improvements thereon; and the said first parties agree to 
assign, and by these presents do assign, to the said bank one 
-share, to-wit, No. 9 of the Lincoln Driving Park Company 
of Lincoln, Nebraska, said park containing 53 acres, more 
or less, the title to seventeen acres and a fractional part 
of an acre off the west side of said park being now in litiga- 
tion. The said first parties agree that said litigation shall 
be conducted without expense to the said second party. It 
is further agreed that if the title to said seventeen acres 
and fractional part of an acre shall fail, then and in that 
case the said first parties shall pay the said second party 
the sum of $1,800; and it is further agreed that if the 
litigation concerning the title to said part of the said park 
is not determined at the time a deed should be made under 
this agreement, then the first partics agree to make, execute, 
and deliver to the said second party a mortgage on the said 
real estate conveyed by the said party of the second part 
to the said first parties for the sum of $1,800, said mort- 
gage to be void if the title to said lands now in litigation 
shall be adjudged on final hearing to be in the said com- 
pany ; or if the said first parties or the said company shall 
perfect the title in said company without expense to the 
said bank, it is further agreed that the said second party is 
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to make the payments provided for in the said contract of 
sale hereinbefore described. That the said first parties are 
to have immediate possession of said land therein described, 
and the said first party is to pay the taxes which shall 
accrue after the year 1885, and that the said first party shall 
make, execute, and deliver the deed hereinbefore described 
to said lot number 5 upon the signing of this agreement. 

‘In witness whereof, the parties hereto have signed the 
same, this 13th day of Jnly, 1886.” 

Signed by Marcella Druse and Otis M. Druse, and J. O. 
Chase, president, and witnessed by W. C. Stoan. 

The witness Druse further stated that he never had any 
conversation with any other person connected with the 
bank, in regard to the trade, or as to making back pay- 
ments on the farm. There occurs then a portion of his 
testimony which either by the witness is indefinitely stated, 
or is unintelligently reported, but so far as understood the 
circumstances mentioned occurred about the date of the first 
mortgage of Chase to Druse, Tle witness states that 
Chase had been to Omalia and returned to Lincoln and in- 
formed witness that Irwin had been up to some bad _ busi- 
ness, had given note against notes against the bank, bond- 
ing the bank, and that he knew nothing about it, and had 
to take that up; that after meeting this unexpected matter, 
he would like to get some paper discounted, and advised 
with witness as to where he could probably get that 
done. Witness suggestel to him to apply to the Capital 
National Bank, and accompanied him there. After some 
negotiation, Chase succeeded in making a loan. Witness 
then said to Chase: “J. O., you nnderstand, of course, all 
I have got to raise money on is my home, and I dread to 
give that up, and I always trusted you, and have con- 
fidence iu your integrity, and I want you to make me 
whole in this matter.’ He further stated that previ- 
ously he had heard through one of the banks that the 
Chases were getting in rather bad shape, and their paper 
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was being hawked about at less than its value; that wit- 
ness told Chase what he had heard, deeming it a friendly 
act, and believing that there was no truth in the report ; 
that he believed Chase was worth a hundred thousand dol- 
lars over his liabilities; and thereupon asked Chase to 
secure him, telling him, “if this thing went on, he didn’t 
know where it would go to, and wanted him to secure wit- 
hess insome way.” Witness went out to Fairmont and to 
Chase’s house, in a few days, and Chase there said to 
him, “ Druse, I will make a mortgage that will make it 
all right, so you will be in no danger. I don’t want you 
to put it on record,” and would have Uncle John Burnett 
come and take possession of the mortgaged property. 
The Uncle John Burnett referred to was the hired super- 
intendent of Chase’s farm. So far as I understand the 
witness, he means to say that the chattel mortgage for con- 
sideration of $5,500, securing two notes, one for $2,500, 
due July 1, 1889, and the other for $3,000, due July 15, 
1889, both dated June 18, 1888, witnessed by John Bur- 
nett, was, at this point of time, executed and delivered to 
witness, and that the mortgage and the property therein 
described were placed in Burnett’s possession as custo- 
dian. Druse stated that he looked over the property, and 
while he did not find all of it on hand, he saw the princi- 
pal part, and told Burnett that he would hold him res. 
ponsible for the property when he should call for it. 
Healso stated that that mortgage was given “to secure the 
payment due on the contract for a loan due, or to become 
due, for the deferred payments of the contract.” The 
witness is here supposed to refer to the chattel mortgage 
mentioned as executed by J. O. Chase to O. M. Druse, 
June 18, 1888, by which was mortgaged thirty-five head 
of thoroughbred calves, Hereford and Holstein ; two head 
of thoroughbred Hereford bulls ; twelve head of colts from 
one to four months old; one hundred head of hogs and 
pigs; one-half interest in the Cleveland bay stallion, 
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Coachman 2d; one black horse, “Bertie McGregor” ; all 
the farm machinery in use on said farm, with wagons and 
harness, and hay and grain growing on certain land; one 
gelding, “Charley ;” two top buggies; one two-seated 
buggy ; one set double harness; one Holstein bull, “ Nep- 
tune;” four brood mares, and other live stock illegibly 
described. This mortgage purports to have been given to 
secure the payment of one note for $2,500, due July 1, 
1889, and one for $3,000, due July 15, 1889. No notes 
are attached to the mortgage, and it is accompanied by the 
receipt of John Burnett, of the possession and control of 
the property described as inventoried for Druse from June 
27, 1888. 

Hereupon the witness was shown by his counsel, and told 
to examine, a mortgage which appears in the bill of excep- 
tions as defendant’s Exhibit E; also a note attached to the 
same, and was asked to state the facts under which the note 
and mortgage were given, to which he answered, that “ dur- 
ing the state fair in September last Chase came to him with 
that mortgage, aud said ‘he had changed the security some- 
what to make it better for me, and wanted to give me this 
note and mortgage for security.’ I was then very busy 
taking care of the stuff on the grounds, and said I will 
look it over and let you know. He said ‘he was going 
back on the train,’ and I did not see him again for a few 
days. After the fair I went up to the farm and saw him, 
and it having become evident to me that he would not pay 
the deferred payment on the contract, I said, ‘J. O., I 
cannot raise that money except to borrow it on the farm, or 
sell my home, and the way matters are I could not sell 
my home, and if I borrowed money I would have to 
pay interest for five years, and it would amount to more 
than $3,000, and that I wanted him to put this thing in 
shape so there would be no trouble; that it ought to have 
been straightened up before, but now I wanted it fixed.’ 
He then said that ‘he would make another mortgage as 
additional security.’ ” 
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The Exhibit E, is a chattel mortgage by J. O. Chase to 
O. M. Druse, dated September 11, 1888, describing as 
property mortgaged, sixty-five head of thoroughbred Here- 
ford cattle, consisting of bulls, cows, and calves; twenty 
head of colts from four months to three yearsold; one-half 
interest in Cleveland bay stallion, “Coachman 2d;” one 
trotting bred stallion, “Bertie McGregor”; one sorrel 
gelding, “Charley ;” one buggy; seven sets of harness. 
The cattle and colts subject to a mortgage to the Omaha 
National Bank. This exhibit was given to ‘secure a note 
of $3,600, due September 11, 1889, and is accompanied by 
the same, made by J. O. Chase to O. M. Druse, or order. 

The witness was shown Exhibits G and H, and was 
asked the following: 

Q. Are all these notes and mortgages given to secure the 
same indebtedness? 

A. Yes, sir. 

Q. Did you finally take possession of the property that 
was left? 

A. I took possession of what was left. 

Q. Is this a correct description of what was left? 

A. Yes, sir. 

Q. And is this the note and mortgage you proceeded to 
sell under? 

A. Yes, sir. 

‘The mortgage referred to,as nearly as can be ascertained, 
is a chattel mortgage by J. O. Chase to O. M. Druse, of 
December 6, 1888, and the property described is one econ- 
omizer, ten horse power boiler engine; seventeen Hereford 
calves from two weeks to six months old; one Hereford 
bull, Grove IV a 13733; one light bay mare, “ Polly” ; 
one black mare, “ Dolly”; all on the farm of W. 8. Hoga- 
boom, in Fairmont township, to secure a note of $1,500, 
dated December 6, 1888, payable September 11, 1889, and 
is accompanied by the note described. 

The witness was asked to state the fair and reasonable 
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value of the house and Jot he deeded to Chase and the 
bank, which was objected to, and the objection sustained. 
Yet the witness answered the question, and the same is in 
the bill of exceptions as follows: 

At the time we made the trade I considered the property 
well worth $3,000. I would not have taken any Jess in 
money at that time, and I think, from the property around 
there, it would be shown that vacant lots brought from 
_ $1,600 to $1,800. 

Q. Was a sale of the Driving Park stock finally con- 
summated ? 

A. Yes, sir. 

Q. Did he get the money? 

A. Yes, sir, he got $5,000. 

Q. What was the actual cash value of that Driving Park 
stock ? 

A. At that time I considered the stock cheap at $4,500. 
I could have sold it for that at any time. 

It appears from the further examination of this witness 
that, being secretary of the Driving Park Association, 
which required that the officers should be stockholders, and 
several stockholders, as well as Chase, insisting that wit- 
ness shonld continue a nominal stockholder in order to act 
as secretary, he did not transfer the stock, but retained it 
in his own name, to remain competent as a director, which 
was the reason’ the stock remained in his name, but tlie 
certificate of stock was assigned by witness and delivered 
to Chase. 

It further appears from the testimony of the witness, 
and from that of John H. McClay, that his stock was sub- 
sequently bought by J. J. Imhoff, and $5,000 paid there- 
for by checks to J. O. Chase, which were paid, and the 
stock transferred to Imhoff. 

The second and principal point in the case arises on this 
evidence, together with the evidence that the First National 
Bank of Fairmont became bankrupt and absolutely with- 
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out assets or means, leaving the title in the northwest 
quarter, section 32, township 8, range 2, and the north 
half southwest quarter of same section, in H. G. Bliss, or 
the B. & M. Railroad Company, to which does not definitely 
appear, and leaving the last payment due thereon still © 
unpaid. : 

The contention of the defendant Druse is that the mort- 
gages and notes were executed to him by J. O. Chase, in 
consideration of the prospective and ultimate failure of 
the bank to make the payments and carry out the contract 
with him, to make a good title to the land. The conten- 
tion of the plaintiff is that the contract between Druse 
and the bank, having been reduced to writing by Druse 
and his wife, the title to the lot being probably in her 
name, and by J. O. Chase as president on behalf of the 
bank, that the subject-matter of the contract could not af- 
terwards constitute a lawful consideration for another con- 
tract between Druse and Chase, in his personal capacity, aud 
that such would be the Jaw of the case, especially under the 

_statute of frauds, even were the evidence of the making of 
the contract in fact between Druse and Chase, as evidenced 
by one or all of the chattel mortgages or notes, ever so 
clear and satisfactory. It is not necessary to enter upon a 
discussion of the law of the case, as it would be held to 
apply, had J. O. Chase, at the time of the making of the 
contract by the bank, or at a later date, have entered into 
a single, plain, and definite contract with Druse to indem- 
nify him against any failure which might be made by the 
bank to carry out its part of the contract with him, ex- 
pressing the consideration therefor plainly upon the face 
of the contract of indemnification. I am not prepared to 
say that in such case the relationship of Chase to the bank 
as its president and principal owner, together with the in- 
ducements which he had held out to Druse to give the 
credit which he did to the bank, especially if we may fully 
credit the evidence of Druse as to the conversations between 

300 
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them, about the time of making the trade between Druse 
and the bank, would not constitute a valid consideration 
for a promise on the part of Chase for such indemnity. 
But I am now considering the case on appeal. The dis- 
trict court has found that the chattel mortgage of Chase 
to Druse, dated September 11, 1888, and recorded Septem- 
ber 12, following, and that dated September 6, 1888, and 
recorded December 7, following, being two of the chattel 
mortgages described by Druse in his testimony, were each 
without consideration, were fraudulent, and void as to the 
creditors of J. O. Chase. 

It may be mentioned here that the mortgage of June 8, 
1888, appears not to have been filed for record. Why it 
should have been preserved in the bill of exceptions is not 
apparent, but there can be no question, under the statute, 
of its being absolutely void. 

As to the other two mortgages, these findings of the 
district court must stand, unless this court, from an exami- 
nation of the evidence, shall find that it is by such evidence 
“made to appear on the part of such persons claiming 
under said mortgages that the same were made in good faith 
and without any intent to defraud any creditor” of Julius 
O. Chase. (See sec. 11, ch. 32, Comp. Stats.) 

There having been no immediate delivery, followed by 
an actual and continuous change of possession of the chat- 
tel property described in the mortgages, the presumption 
of law is against their validity. This rule has often been 
applied by this and other courts. It would serve no 
necessary purpose to comment on the facts as developed by 
the testimony of Druse or as set forth in the pleadings, 
but it will be deemed sufficient to say that the transactions 
surrounding the mortgages are not of that plain, ingenuous 
character, which would be considered sufficient to remove 
the presumption of fraud from mortgages of personal 
property, without change of possession contemplated by 
the statute. 
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It appears from the pleadings and evidence that at the 
sale of the chattels which were the subject of this litiga- 
tion upon two of the mortgages hereinbefore considered, 
and which sale was agreed to beforehand, by stipulation 
by the parties, one horse, “‘ Bertie McGregor,” was sold to 
defendant Druse at $160, and one horse, “ Charlie,” at 
$80. There was evidence by Druse, and witness in his 
own behalf, that he subsequently sold the horse “ Bertie 

McGregor” for $600, taking a note with mortgage security 
' for payment; and also had sold the horse “Charlie,” for 
$275. 

By the stipulation it will be seen that it was provided 
that any property bid off by Druse should be held by him 
on the same terms and condition as the notes and cash pro- 
ceeds deposited in the bank. It is probable that the dis-. 
trict court construed this provision to mean that in case 
Druse bid off the whole or any portion of the property, 
he should bid off the same in trust for the successful party 
in these proceedings whichsoever it might be. But if this 
was the construction to be placed on the stipulation, it will 
be observed that the court does not treat him as a trustee 
in the judgment, but as a debtor, for it will be remembered 
that from the evidence Druse had not converted the prop- 
erty into money but had sold it on credit, and taken a 
chattel mortgage as security. If treated as a trustee, he 
would havé been required to turn over this security that 
it might have been placed with other notes for chattels 
sold on credit. But I do not agree to the construction 
supposed to have been placed upon the stipulation by the 
district court. I think the agreement recognizing the 
right of Druse to bid off the property at the sale, made 
any bid by him a purchase of the property, and that it 
was the amount of his bid for. the property struck off to 
him that was to be held by him upon the same terms 
as that of the cash and notes in the bank. 

The account of O. M. Druse, growing out of said sale, 
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upon the facts as stated in the petition will stand as fol- 
lows: 
DEBIT. 
To proceeds of sale as per statement in petition: 
Articles of property sold for cash, as therein 


BEALE save os Tee ve divs cous Gow sdgcedeevocscendecassingess $136 75 
Bay mare, to O. M. Druse.............sc0008 sesesevee 100 00 
Horse “ Charlie,” to O. M. Druse ............ wweaads 80 00 
Twelve colts, to O. M. Druse........ec secs a seeees 312 00 
Four Hereford bulls, to O. M. Druse.............. 72 00 
Horse “ Bertie McGregor,” to O. M. Druse........ 160 00 

$860 75 

CREDIT. 
By cash paid, taxes and expenses of sale.......... 220 19 
$640 56 


The judgment will therefore be modified, by changing 
the sum of $791.56, representing the judgment of the court 
below, for the plaintiff against the defendant Druse, re- 
ducing it to the sum of $640.56, as above stated, -and so 
much of the said judgment as finds that the remainder of 
said property, twelve colts, one bay mare, and four Here- 
ford bulls, are the property of Julius O. Chase, and orders 
the same to be sold by the sheriff of Fillmore county, is 
reversed, but, with the exceptions stated, the judgment of 
the district court is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Cary M. Hunt ET AL. APPELLEE, V. VALENTINE 
Lipp Ef AL, APPELLANTS, 


[FILED SEPTEMBER 30, 1890.] 


1. The evidence examined, and held, to sustain the findings and 
judgment of the district court. 


2. Real Estate: ConTRACT FoR SALE: OCCUPATION: STATUTE OF 
Fraups. The deposit of building material, of from ten to fifty 
wagon loads of sand, from 2,000 to 10,000 feet of lumber, and 
from 2,000 to 10,000 bricks, with a tool and lime house, or box 
ten feet. square, upon an otherwise unoccupied and vacant town 
lot, from which portions of such material were from time to time 
hauled away and used by the owner in buildings then being 
built or repaired by hiin on other lots, the balance remaining 
on the lot, all with the knowledge and implied consent of the 
owner of the title to the lot, held, not to point unmistakably to 
a contract between the owner of the lot and the owner of the 
building material, aud tool box, for the sale of the lot, nor to 
constitute such a possession of the lot by the owner of the build- 
ing material as amounted to a part performance of a verbal con- 
tract for the sale of the lot by the former to the latter, nor such 
as would take it out of the operation of the statute of frauds. 


: PURCHASER: NOTICE: The same held, not tocon- 
stitute notice to a subsequent purchaser of the lot. 


APPEAL from the district court for Douglas county. 
Heard below before WAKELEY, J: 


B. G. Burbank, John L. Webster, and Winfield S. Strawn, 
for appellants, cited, as to possession and notice: Giles v. Ort- 
man, 11 Kan., 63; Cartwright v. Moladden, 24 Id., 662; 
O’ Callaghan v. Booth, 6 Cal., 63; Brumagim v. Bradshaw, 
39 Id., 24; Kerr v. Hitt, 75 Ill., 60; BMeLean v. Farden, 
61 Id., 108-9; Brooks v, Bruyn, 18 Id., 542; Webbs v, 
Hynes, 9 B. Mon. [Ky.], 388; Bartlett v. Draper, 23 Mo., 
407; Miller v. Northup, 49 Id., 397; King v. St. Louis Gas 
Co., 34 Id., 34; Morrison v. Kelly, 22 Tll., 610 [74 Am. . 
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Dec., 169]; Scott v. Delany, 87 Id., 146 ; Copeland v. Mur- 
phey, 2 Coldwell [Tenn.], 64; Kirder v. Lafferty, 1 Whart. 
[Pa.], 802; Ewing v. Burnet, 11 Pet. [U. 8.], 41; Gill v. 
Newell, 138 Minn., 420; Machin v. Coertner, 14 Wend- 
[N. Y.], 289; Booth v. Small, 25 Ta., 181; Clement v. 
Perry, 34 Id., 564 ; Spitler v. Scofield, 48 Id., 572; Nolan 
v. Grant, 51 Id., 519; Colvin v. McCune, 39 Id., 502; 
Langworth v. Myers, 4 Id.,18; Barrett v. Love, 48 Id., 
108; Ellicott v. Pearl, 10 Pet. [U. 8.], 442; Moss v. Scott, 
2 Dana[Ky.], 275 ; Close v. Samm, 27 Ja., 510; Fletcher v. 
Fuller, 120 U.S., 553; Watkins v. Holman, 16 Pet.[U.S.], 
54; Jackson v. Stoetzel, 87 Pa. St.,302. As to part perform- 
ance: Johnson v. Gresham, 5 Dana [Ky.], 542; Caldwell 
v. Carrington’s Heirs, 9 Pet. [U. 8.], 103 ; Jones v. Pease, 
21 Wis., 644; Smith v. Finch, 8 Id.,99; Baldwin v. Thomp- 
son, 15 Ia., 504; Green v. Jones, 76 Me., 563; Lester v. 
Foxcroft, 1 Coll’s Parl. Cas. [Eng.], 108 ; Morphett v. Jones, 
1 Swanst. [Eng.], 181; Bassler v. Niesly, 18. & R. [Pa.], 
431*, 472*; Ayer v. Hawkes, 11 N. H., 148; Harris v. 
Knickerbacker, 5 Wend. [N. Y.], 638; Tilton v. Tilton, 9 
N. H., 385; Brewer v. Brewer, 19 Ala., 488; Cumming 
v. Gill, 6 Id., 562; Johnston v. Glancy, 4 Blackf. [Ind.], 
98; Eaton v. Whitaker, 18 Conn., 222; Wilbur v. Paine, 
1 O., 251; Fitzsimmons v. Allen’s Admrs., 39 IIl., 440; 
Letcher v. Cosby, 2 A. K. Marsh. [Ky.], 106; Abbott v. 
Draper, 4 Denio [N. Y.], 51; Underhill v. Williams, 7 
Blackf. [Ind.], 125; Tibbs v. Barker, 1 Id., 58; Wharton v. 
Stoutenburgh, 35 N. J. Kq., 266; Sterling v. Klepsattle, 24 
Ind., 94; Bechtel v. Cone, 52 Md., 707; Dugan v. Git- 
tings, 3 Gill [Md.], 157; Beardsley v. Dunley, 69 N. Y., 
577; Danforth v. Laney, 28 Ala., 276; Green v. Finin, 
35 Conn., 181; Green v. Richards, 23 N. J. Eq., 32; 
Schenck v. Outtrell,1 Zab. [N. J.], 7; Ashmore v. Evans, 3 
Stock. [N. J.], 151 ; Stark v. Wilder, 36 Vt., 752; Lipp v. 
Hunt, 25 Neb., 91; Jamison v. Dimock, 95 Pa. St., 52; 
-- Pugh v. Good, 3 Watts & Serg. 56; Bigelow v. Armes, 108 
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U. S., 10; Hillard, Vendors [2d Ed.], pp. 140-1; Brown, 
Statute of Frauds, secs., 465, 467, 469 ; Bigelow, Fraud, p. 
386; Kerr, Fraud and Mistake, p. 135; 4 Kent [12th 
Ed.], p. 451; 1 Story, Eq. Jur. [12th Ed.], secs. 761, 763 ; 3 
Parsons, Consract: [6th Ed.], p. 395 5 2 Chitty, Conti cts 
[11th Am. Ed.], 1451. 


Charles Offutt, for appellant Hunt, cited, as to part per- 
formance: Morgan v. Bergen, 3 Neb., 209; Poland v. 
O’ Connor, 1 Id., 50; Baker v. Wiswell, 17 Id., 52; 3 
Washb., Real Prop. [5th Ed.], 248; Hill v. Meyers, 43 
Pa. St., 170-8; Moyer’s Appeal, 105 Pa. St., 432; Glass 
v. Hulbert, 102 Mass., 338-4; Ash v. Daggy, 6 Porter 
[Ind.], 259; Wack v. Sorber, 2 Whart. [Pa.], 387. 


G. W. Ambrose, for appellees Rocheford and Gould. 


Coss, Cu. J. 


This action was brought by the plaintiffs and appellees 
to quiet their title to the original lot No. 7, of block No. 
77, in the town of South Omaha, against the claim of the 
defendants and appellants. 

The plaintiffs alleged, in the court below, ‘that on April 
2, 1886, Alexander H. Swan and his associates, as trustees 
of the town of South Omaha, being seized in fee simple of 
said original lot No. 7, deeded the same to the plaintiff, 
Cary M. Hunt, by deed of Bee warranty, duly recorded 
April 3, 1886. 

“TI. That on September 04, 1887, the plaintiff Hunt, 
having become possessed of the fee of the adjoining lot, 
No.6 of said block No. 77, subdivided the lots Nos. 6 aid 
7 as a subdivision of said block, by the name of C. M. 
Hunt’s Subdivision, into lots numbered from one to seven, 
inclusive, a plat of which was placed of record September 
27, 1887, and is referred to as Exhibit A. 

“TIT. That on February 1, 1887, lot No. 6 of the sub- 
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division was conveyed by plaintiff Hunt to plaintiffs Will- 
iam Rocheford and Frank P. Gould, of record March 8, 
1888; and on September 24, 1887, lot No. 7 of the subdi- 
vision was conveyed to plaintiff Math. Evetz, of record 
October 11, 1887. 

“TV. That the plaintiffs claim title to, and are in open 
and notorious possession of, all of said original lot 7 of 
block 77, in South Omaha, under the conveyances men- 
tioned, specifically as follows: The plaintiff Hunt, of the 
cast 103 feet, being the south 60 feet of lots 1, 2, 3, 4, and 
5, of said subdivision; the plaintiffs Rocheford and Gould, 
of the east half of the west 44 feet of the original lot 7, 
being the south 60 feet of lot 6 of the subdivision; and 
the plaintiff Evetz, the west 22 feet of the original lot 7, 
being the south 60 feet of lot No. 7 of the subdivision; 
that by reason of the respective and contiguous holdings’ 
of the plaintiffs in the original lot No. 7, they have a com- 
mon interest in this action and are equally affected by the 
acts of the defendants hereinafter complained of. 

“V. That the defendants Charles Corbett and Valen- 
tine Lipp claim to be, and pretend that they are, the 
owners and are entitled to the possession of the original 
lot 7 by a contract of Lipp with one Pivonka, under an 
alleged contract for the purchase of said lot by the trustees 
of South Omaha with Pivonka, and by him alleged to 
have been assigned to Lipp; and that Corbett claims 
under a deed from Lipp to him, as trustee, of record Janu- 
ary 6, 1888; that defendants Holmes and Smith claim an 
interest or title to the original lot 7 under a mechanic’s lien 
for material and labor supplied on the premises, of record 
October 23, 1886. 

“VI. That the alleged claims of defendants are entirely 
false ; that the contract of the trustees of South Omaha to 
Pivonka was never assigned to Lipp, and that at the date 
of Lipp’s conveyance to Corbett he had no interest, right, 
or title in the contract or to the premises, and that any ma- 
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terial used by him upon the premises was wrongfully used, 
and without the consent or knowledge of the plaintiffs, or 
either of them; but that said contract with Pivonka was 
duly assigned, transferred, and delivered to the plaintiff 
Hunt, and in compliance with its terms the trustees made 
to him the deed heretofore described for said lot 7, in block 
77, of the town of South Omaha. 

“The plaintiffs allege that they are the absolute owners 
of said lot, but that the defendants’ pretended claim casts 
a cloud upon their title, and ask that the defendants, and 
each of them, be enjoined from asserting or claiming any 
interest or title in or to the said premises, or any part thereof, 
and pray for general relief.” 


Exuisir A. 


O. M. Hunt’s Subdivision of Lots 6 and? of Block 77, of 
South Omaha. 


16-ft. Alley. 
6 
7 6 5 4 3 2 1 
2 
& 
7 a 
| 
Rocheford ig 
and Evetz. Hunt, Hunt. | Hunt.| Hunt. Hunt. 
Gould ? 
ba 
gs = 
25 22 22 22 15 22 22 
N Street, 


The defendants Lipp and Corbett answered, admitting 
“the title to the premises, lot 7, in block 77, in the trustees 
of South Omaha, and their.deed to Hunt, but denied that 
it conveyed in law the premises to Hunt, or that he had 
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any interest or title in and to the premises; they admit 
that he pretended to subdivide lots 6 and 7 into C. M. 
Hunt’s subdivision, but deny that he had any right or 
authority so to do. 

“3. They admit the conveyances of Hunt to Rocheford 
and Gould, of lot No. 6 of Hunt’s subdivision, but deny 
that it conveyed the absolute fee simple title to any portion 
of lot No. 7 of block 77, of South Omaha, and admit 
the conveyance to Evetz, but deny that it conveyed the ab- 
solute fee simple title to any portion of lot No. 7 of block 
77, of South Omaha. , 

“4, They deny that the plaintiffs hold any title to or in 
said premises, or that they are in open and notorious pos~ 
session of said original lot No. 7 of block 77, except that, 
claiming to be the owner of said lot on May 26, 1886, 
the plaintiff Hunt commenced an action of forcible entry 
and detainer before a justice of the peace of Douglas 
county, and upon an appeal from the judgment of such 
justice he obtained a judement for the possession of the 
premises, and by a writ of restitution was put in posses~ 
sion, but-that the defendant Lipp subsequently appealed 
said cause to the supreme court of this state, and that the 
same is now pending and undetermined; that the plaintiffs 
have no other or different possession than that stated, and 
that the grantees of Hunt took said conveyances and took 
possession of the premises with full knowledge of the 
appeal taken to the supreme court, and are charged with 
full knowledge of the claims of defendants, and purchased 
and took possession of the premises at their own risk. 

“5, They claim to be the owners and entitled to the 
possession of the original lot 7, in block 77, and they deny 
that the plaintiffs, or either of them, are seized of said lot, 
or any part thereof, or have any title or interest therein, 
and deny all knowledge of the mechanic’s lien of Holmes 
and Smith, 

“6, They allege that on May 6, 1884, Alexander H. 
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Swan and his associates, as trustees of South Omaha, were 
the owners of the premises in dispute and on that day sold 
the same to T.S8. Lewis for the sum of $300, by the execu- 
tion and delivery of a land contract signed by the parties; 
that by the subsequent assignments the equitable title to the 
premises vested in Lewis was transferred to and became 
vested in Frank Pivonka, and that afterwards, about Jan- 
uary 15, 1885, Pivonka and defendant Lipp entered into 
a verbal contract for the sale of the premises to Lipp, who 
agreed to pay $125 for Pivonka’s equitable interest, upon 
the payment of which Lipp was to have received a formal 
assignment of the land contract, and such conveyance of 
the premises. ; 

“7, They allege that Lipp fully paid Pivonka $125 for 
his equitable interest, and $81.25 additional for the pay- 
ment due on the contract May 6, 1885, according to its 
terms, as will be seen by the defendant’s Exhibit A; that 
about February 1, 1885, under this contract and sale, Lipp 
took peaceable possession of the premises with the knowl- 
edge and consent of Pivonka, and has ever since retained 
possession aud control up to the time when Hunt was 
placed in possession as stated, 

“8, That Pivonka, in violation of his contract and in 
fraud of the rights of Lipp, on October 23, 1885, pre- 
tended to sell the premises in controversy to Hunt by an 
assignment of the land contract purporting to convey the 
equitable title to Hunt, without having any right, title, or 
interest to or in said premises. 

“9, And that Hunt had notice and full knowledge of 
Lipp’s rights and interest in the premises prior to his al- 
leged purchase. 

“10. And the defendants allege that after Hunt had be- 
come so possessed of the contract of sale of the trustees of 
South Omaha to Lewis, he surrendered the same and re- 
ceived a warranty deed for the premises, but it is denied 
that such deed conveyed any interest, right, or title whatso- 
ever in said premises to Hunt. 
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“11. The defendants tender into court the sum of $150, 
with interest and taxes, as in said land contract provided, 
and set up that the interest of defendant Corbett in the 
premises is that of a trustee for defendant Lipp, the cestua 
que trust. The defendants ask that the deed from Swan 
and his associates, as trustees, to Hunt, and the deeds from 
Hunt to Rocheford and Gould, and the deed from Hunt to 
Evetz be annulled and set aside, and that the mechanic’s 
lien of Holmes and Smith be set aside, and that the title 
to the premises be declared to be forever quieted in the 
defendant Charles Corbett as trustee.” 

The defendants’ Exhibit A is the original land contract, 
dated May 6, 1884, “between Alexauder H. Swan, Will- 
iam A. Paxton, Thomas Swobe, Frank Murphy, Charles 
W. Hamilton, Peter E. Iler, and James M. Woolworth, 
trustees, of the first part, and T. 8. Lewis, of Omaha, 
Nebraska, of the second part, for the sale to the party of 
the second part, of lot 7, in block 77, in South Omaha, 
Douglas county, Nebraska, for the sum of $300, on which 
the second party has paid the sum of $75, and agrees to 
pay to the party of the first part the following sums of 
principal and interest at the several times named below: 

“First payment, 6th May, 1885, $75; interest, $5.25; 
amount, $80.25; taxes, $1, paid 5-12-84. 

“Second payment, 6th May, 1886, $75; interest, $10.50." 

“Third payment, 6th May, 1887, $75; interest, $15.75.” 

With various provisions and stipulations, by M. A, 
Upton, assistant secretary ; countersigned, Frank Murphy. 
treasurer; T. S. Lewis, purchaser. 

UNDERWRITTEN. 


“OmaHA, Nex., November 24, 1884. 
“For value received, I hereby assign, transfer, and set 
over unto Frank Pivonka all my right, title, and interest 
in and to lot 7, block 77, South Omaha, Neb., as described 
in within contract. 
“Witness : 
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“Omana, Nes., October 23, 1885. 
“For value received, 1 hereby assign, transfer, and set 
over unto C. M. Hunt all my right; title, and interest in 
and to lot 7, block 77, South Omaha, Neb., as described 
in within contract | F. Prvonka. 
“Witness: P. J. Trmmons.” 


INDORSEMENT. 
“South Omaha, contract No. 38, lot 7, block 77, to T. 
S. Lewis. ‘ 
“Assigned to R. Allen, 5-23-84, 
te « §. J. Howell, 6-20-84, 
es “ BR. Allen. 
oe “ F. Pivonka, 12-184. 
“ “ C. M. Hunt, 10-23-85. 
“ Deed issued Cary M. Hunt, 4-886. 
“Omaha, Oct. 23, 1885. Consent is hereby given for 
above transfer, and same entered of record. 
“M. A. Upton, 
“ Asst. Secty.” 


The reply of the plaintiffs admits the execution and the 
correctness of the land contract set out as Exhibit A to 
the defendants’ answer, but denies all other allegations of 
defendants’ setting up title or equitable interest in the 
premises under said contract. : 

There was a trial to the court, a jury being waived, on 
the llth day of May, 1889, in which it was first found 
that the parties hereto agree that the west twenty-five feet 

_of lot seven, in block seventy-seven, in South Omaha, and 
the same portion of said lot which was, on September 24, 
1887, conveyed to the plaintiff Math, Evetz by the plaintiff 
Cary M. Hunt, has been duly conveyed by all parties 
hereto, and that the South Omaha National Bank is now 
invested with all the right and title of all the parties hereto, 
to the west twenty-five feet of said lot seven, in block 
seventy-seven, in the city of South Omaha; and the cause 
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coming on further to be heard on the motion of the 
plaintiffs Rocheford and Gould to dismiss the action with- 
out prejudice as to them, and the court being sufficiently 
advised thereon, itis ordered and adjudged that the motion 
be sustained, and that the action be dismissed without 
prejudice so far as the same affects their rights and interests, 
or those of either of them; to which the defendants ex- 
cepted. 

On final hearing, upon the petition, answer, reply, and 
the evidence, the court found that at the commencement of 
this suit the plaintiff Hunt was in the possession of the 
disputed premises, and had a legal estate therein, and was 
entitled to the possession thereof, to-wit: of lots 1, 2, 3, 4, 
and 5 of C. M. Hunt’s subdivision of lots 6 and 7 of 
block 77, of South Omaha, Nebraska; and that the de- 
fendants Lipp and Corbett, and Holmes and Smith, neither 
of them have any estate or interest in said premises, or 
any part thereof, and are not entitled to the possession of 
the same; to which the defendants excepted. 

The arguments of counsel in this case are voluminous 
and exhaustive, and the points presented are numerous, 
some of which it will not be deemed necessary to discuss, 
Our opinion will be confined chicfly to the questions con- 
sidered in the findings of the court below. Upon the trial 
the court ruled that the burden of proof was upon the de- 
fendants. : 

The defendant Lipp testified, substantially, that he was 
a builder and contractor, residing in South Omaha for a 
period of over four years; that he became acquainted with — 
Frank Pivonka in May, 1884, and “ was acquainted with 
the lot in question all the while he was there;” that about 
the time of Christmas aud New Year’s, in 1884 and 1885, 
he asked Pivonka, in his saloon in South, Omaha, “where 
he could find the party, Lewis, who owned the lot, and was 
told by Pivonka that the man had gone off, and Pivonka 
went down to Omaha on the next train and hunted up the 
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man, and bought the lot;” that Pivonka returned and on 
the next day said to witness, “ Now I have bought that 
lot, and can sell it to you, if you want it;” that witness 
replied, “Yes, I want to buy that lot.” This the witness 
thinks took place the second day after Christmas, 1884 ; 
that witness asked him what he would take for the lot, and 
he replied that he would take $125 for his interest in it, 
and that he had paid $100 for it yesterday. 

It shonld be stated that it was not claimed that the pur- 
chase of Pivonka was that of the legal title to the lot, 
which was in the trustees of the South Omaha Company, 
‘which throughout the litigation is called the syndicate. 
These trustees had, on May 6, 1884, sold the lot to T. S. 
Lewis, as appears from defendants’ Exhibit A, set forth, 
for $300, of which $75 was paid down, and an equal 
amount, with interest and taxes, was to be paid in three 
annual installments, and had delivered a land contract, 
only assignable by the written authority of the trustees, of 
which time was made the essence of the contract and 
prompt payment required. 

The witness Lipp further testified that, subsequent to 
the conversation mentioned, Pivonka wanted a well dug 
upon the hill, and witness offered to sink the well as con-. 
sideration for the lot, or as a payment on it, and they 
finally agreed that witness should have ninety cents per foot 
for digging and bricking up the well; that the same should 
be applied to the payment of the $125 on the lot, and that, 
when the well was completed, if it did not amount to the 
full sum, witness was to pay the balance, and if to more, 
Pivonka was to, pay him the balance, in cash, and that 
Pivonka was to assign the land contract to witness as soon 
as he had finished the well; that the well was not finished 
till June, 1885, and that its depth was within a few inches 
of ninety feet; that at about the time the well was finished, 
the witness contracted with Pivonka to build his brick house 
aecording to his plans and specifications, the material to be 


480 NEBRASKA REPORTS. [ VoL. 34 


Hunt v. Lipp. 


furnished by witness, for the sum of $1,200; that witness 
built the house accordingly, and that at the time of the com- 
pletion of the well, in June, 1885, Pivonka was indebted to 


the witness on the building contract six or seven hundred 
dollars; that afterwards witness entered into another con- 
tract with Pivonka to erect a second buiiding, for a barbe 
shop, for the sum of $300, in June, 1885, which was com: 
pleted according to contract. He further testified that at 
the time the well was finished and the house under roof, 
some of his laborers had threatened to file their mechanics’ 
liens against the house, and the witness having asked Pi- 
vonka about the promised assignment, he replied, “ Wait till 
you get squared up with these carpenters and it will be all 
right,” and that was all that was then said about it; that 
later, in August, Pivonka called the witness’s attention “ to 
come up and settle with him,” and that they had a count of 
tickets and orders and so on, and Pivonka said then that 
there had been a lien filed by the carpenters for about 
$500, or something like it, and if witness would see that 
paid and get it straightened out he would assign the con- 
tract to witness, and not till then ; that there was nothing 
more said between them, and the next thing witness heard 

. about the contract was that Pivonka had sold the lot and 
assigned the contract to Hunt. 

With the remark that this testimony of Lipp is to some 
extent corroborated by that of other witnesses, I turn to 
the testimony of Frank Pivonka, a witness for the plaint- 
iffs. The witness testified that in 1884 he learned that the 
lot in controversy was for sale, it taking him two or three 
days to find out the owner, and then bought the lot; that 
three or four days afterwards Lipp said to witness that if he 
could buy that lot he would go ahead and build a three- 
story brick house and basement, and commence from 

- Twenty-fifth street and build all over; that witness replied 
to him, “that is all right; if you will do that, I will sell it 
to you.” That the next day Lipp brought to witness a 
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plan for a house he proposed to build on the lot, and wit- 
ness said to him, if he would put up such a building that 
he would let him have the lot for $25 in addition to the 
$325 witness had paid for it; that he would not sell it to 
him for speculative purposes, because he could hold it him- 
self. That subsequently he inquired of Lipp how much 
lhe would charge to dig and brick up a well on Twenty- 
fourth street, and that Lipp replied that in the winter 
season he had nothing to do, and would charge him ninety 
vents per foot, and witness replied, “ Go ahead and dig the 
well, and when you get through, if you buy the lot you 
may pay the balance, or I will pay you the balance, either 
way, because (said the witness) he was owing me.” Lipp 
then dug the well, and when dug he got that much money 
out, and went on and built the brick house. Witness gave 
him money to buy the lumber, and witness bouglit the 
brick and paid the men employed, except those two men, 
and there was nothing said about the lot; neither of us said 
anything about the lot at that time ; witness made the May 
payment, 1885, on the lot; that he knew that Lipp had no 
money. 

Upon this evidence, and that corroborating defendants’ 
evidence, as stated, the trial court found that it did not 
establish the sale of the lot by Pivonka to Lipp, at most, 
with that degree of certainty and clearness necessary to the 
foundation of an action to compel specific performance, or 
to enforce a parol agreement for the conveyance of real 
estate. 

In reviewing that finding I am not prepared to say that 
it is error, for the evidence affirmative of and adverse 
to the contract is sharply conflicting ; and, as has been 
often. decided by all the courts, in cases of conflicting evi- 
dence, except where the preponderance is greatly against it, 
the findings of a trial court on a question of fact will be 
sustained in a court of review; and, although the trial 
court admitted the probability of Lipp’s version of the 

31 
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controversy ag more nearly the truth than that of Pivonka’s, 
yet it is with the findings of the court we have to do rather 
than with its reasons therefor. But in justice to that 
court itis to be said that its findings on the proof of con- 
tract were based more upon the lack of evidence of pay- 
ment than of the contract itself, and its reasoning being 
satisfactory, its line of argument is adopted. 

The well dug and completed for Pivonka was under- 
taken in the winter season and completed in the following 
June. According to Lipp’s testimony it was ninety feet 
deep, and at ninety cents per foot amounted to $81, and ac- 
cording to his evidence he Was to pay in cash the difference 
between that sum and $125 due on the lot. If the well 
came to more than $125 Pivonka was to pay that differ- 
ence to him in cash. Before the well was completed, and 
before the cost could be known, Lipp contracted with Pi- 
vonka to-erect a brick house, and made a second contract 
to erect a barber shop. At least one of these was in pro- 
cess of construction before the completion of the well. 
In the meantime, before the completion of the well, the 
payment of $75 principal and $6 of interest and taxes be- 
came due to the trustees of South Omaha on the lot; that 
was shortly before the completion of the well. Lipp tes- 
tified that Pivonka called his attention to that fact, and 
asked him what he was going to do about it; to which he 
replied, “ Well, you owe me money; I am putting up this 
building for you; you pay that and charge it tome.” Lipp 
further says that Pivonka paid it, and included it in a cer- 
tain receipt taken by him for two hundred and more dollars. 
_ This fact Pivonka denies, and Lipp is not directly sup- 
ported by any corroborative evidence. I agree with the 
district court in the opinion that this may or may not have 
been so. We have Lipp’s oath in the affirmative and Pi- 
vouka’s in the negative, and no corroboration of either, 
It will be seen, in review of Lipp’s evidence, that at one 
time he asked Pivonka to assign the contract of purchase 
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of the lot to him, and that Pivonka replied, “That some 
fellows had filed liens on my property and I won’t do 
anything about it till you get rid of these liens, and when 
you do I will assign you the contract.” This fact is denied 
by Pivonka in express terms, and lacks corroboration from 
other sources. Pivonka denies that the well was ninety 
feet deep, but admits that it was seventy-six feet deep only. 
But upon the theory of Lipp’s statement, the amount of the 
work on the well was $44 less than that he says he was to 
pay for the lot, and if the deficiency either way was to be 
paid in cash by the party owing the other, there is no evi- 
dence that he paid the balance due. I agree with the dis- 
trict court that if Lipp’s testimony be accepted, it fails to 
prove the payment of the full consideration for the lot, or 
for the contract therefor. And this is true, even if it be 
admitted that there was then and is money still due from 
Pivonka to Lipp on one or both of the building contracts, 
as the evidence fails to prove an agreement of the parties 
that the difference in the sum due Lipp for the well and 
that due Pivonka for the lot should be taken out of the 
building contracts or either of them. 

I have considered the evidence and the arguments of 
counsel carefully, with a view of determining whether at the 
close of these transactions there was money due from Pi- 
vonka to Lipp which might be presumed to have been 
retained by the former as covering this balance, without 
being able to reach such conclusion. 

As to the possession by Lipp of the lot in controversy, 
he testified that in February, or between February and 
March, 1885, he ‘established the lot for mortar yards and 
deposited sixty or seventy-five loads of sand there, “at 
once during the winter;” that a month or two later he 
hauled 2,000 feet of lumber there, and in June or July 
had 2,000 brick deposited there, and on August 1 he 
moved a lime house from Pivonka’s brick building down 
to and upon the lot ; that the house was originally fourteen 
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feet square, and was rebuilt on the lot ten feet square, and 
was used to keep tools and lime protected and dry. He 
testified, in answer to question by his counsel, that at and 
prior to October 23, 1885, the date of sale to Hunt, there 
was remaining on the lot the sand, the lime house, 12,000 
brick, and 5,000 feet of lumber deposited there; “that he 
moved this property there under the consideration that it 
was his lot, and his own place of doing business.” The 
testimony of Lipp as to the sand, brick, lumber, and lime, 
and the tool house upon the lot, and the times the same 
were placed there is, to some extent, corroborated by that 
of other witnesses, and is also in material respects con- 
tradicted by witnesses, especially by that of Pivonka on 
cross-examination by defendants’ attorney, in his deposi- 
tion put in evidence on the trial. Taking it altogether, it 
appears substantially proven that upon the completion of 
Pivonka’s house, in the latter part of the summer or early 
fall, there were several thousand brick, and a quantity of 
sand and lumber, left over from the building, which were 
hauled to and deposited on the lot in question. It also ap- 
pears that the tool and lime house, having been used for stor- 
age at the site of Pivonka’s brick house, remained there until 
objected to by the occupants of the house as an unsightly 
incumbrance, and was then removed to the lot in litigation, 
where it was set up in its original shape, reduced to ten 
feet proportions. When this was done is left in doubt, 
from the testimony, but I think it may be admitted to 
have taken place before October 23, 1885. 

Sections 3 and 6 of chapter 32, Compiled Statutes, usu- 
ally called the statute of frauds, provides that “No estate 
or interest in land other than leases for a term not exceed- 
ing one year * * * shall hereafter be created, granted, 
assigned, or surrendered, or declared unless by act or 
operation of law, or by a deed or conveyance in writing, 
subscribed by the party creating, granting, assigning, 


surrendering or declaring the same. 
* * x * * * * 


Vou. 30] SEPTEMBER TERM, 1890. 485 


Hunt v. Lipp. 


“Sec. 6. Nothing in this chapter contained shall be con- 
strued to abridge the powers of the court of chancery to 
compel the specific performance of agreements in cases of 
part performance.” 

Mr. Pomeroy, in his work on Contracts, at section 107, 
says: “In asuit to enforce the specific performance of a 
verbal contract embraced within the statute of frauds, two 
distinct facts are established by parol evidence—the acts of 
part performance, and the terms of the agreement itself. 
According to the theory upon which equity proceeds, in 
such cases, the part performance must be first proved, in 
order to fulfill the condition precedent for letting in parol 
evidence of the agreement; and this is not a mere question 
of the order of proofs—it involves the very principle of the 
jurisdiction. As soon asa sufficient part performance is 
made out, the plaintiff may go on and show the terms of 
the verbal contract. There are, therefore, two distinct 
branches of parol evidence, with a distinct fact to be es- 
tablished by each, but proceeding in a fixed order of time, 
and of antecedent and consequent; not, however, exactly in 
the order of cause and effect. * * * The true rule is, 
that the acts of part performance must be such as show 
that some contract exists between the parties; that they 
were done in pursuance thereof, and that it is not incon- 
sistent with the one alleged in the pleading. Whenever 
acts of part performance are made out, which thus point 
to a contract, the door is opened, and the plaintiff may in- 
troduce additional parol evidence directed immediately to 
the terms of the contract relied upon.” 

The defendant Lipp, doubtless, sought to prove his 
possession of the lot for two distinct purposes: first, as a 
part performance of the contract for its purchase, as set out 
in the petition; and, second, such contract of purchase and 
its part performance, being proved, as notice to the plaintiff 
of his rights under such contract. Was his proof sufficient 
for both or either of these purposes? Avnd, first, if the 
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action were between Lipp and Pivonka would'it be suffi- 
cient? This possession (or the evidence of it), as we have 
seen, consisted in the deposit of building material and tools 
thereon. This material was not intended to be used in the 
construction of a building on the lot, but to betaken away, 
and was, in fact, most or all of it taken away to other 
parts of the town where defendant had use for it, and used 
in the construction or reparation of buildings on other 
lots. Doubtless its position on the lot indicated the true 
purpose for which it was deposited there. 

The author above cited, in the next succeeding section, 
says: “He [the defendant] must first prove acts done by. 
himself, or on his behalf, which point unmistakably to a 
contract between himself and the defendant [Pivonka] 
which cannot, in the ordinary course of human conduct, 
be accounted for in any other manner than as having been 
done in pursuance of a contract, and which would not have 
been done without an existing contract.’ 

It cannot be said that the placing, or storing, of these. 
building materials and tools upon this lot by Lipp pointed. 
unmistakably, or at all, to a contract by the owner for the 
sale of the lot to Lipp. On the contrary, it pointed as 
well to that permissive use of the lot for temporary and 
convenient purposes, not amounting to permanent im- 
provement or use, which the owners of unused lots or 
parcels of Jand in this country generally allow to their 
neighbors. But after all, this branch of the discussion 
leads usto this: Did the placing of these things on the lot 
amount to the taking of the exclusive possession of the lot 
by Lipp? and this I think is the true test. It is worthy 
of note that there is no evidence that Lipp himself was 
ever actually on the lot, except, possibly, at one time when, 
as claimed by Lipp, and denied by Pivonka, they two, 
with ‘three other men, walked out from Pivonka’s saloon 
and looked at the lot. There was nothing to indicate to. 
whom the building material, or tool house, or box belonged ; 
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and as none of the material ever was, or was designed to 
be, built into permanent improvements, it is presumable 
that there was nothing in their position, or appearance, as 
placed and situated upon the lot, to indicate the intention 
of anybody so to use them ; and hence I conclude that the 
mere ownership of these materials deposited upon the lot 
did not amount to the exclusive possession of the lot, 
within the meaning of the law. Butif it be granted, for 
the sake of the argument, that Lipp was in the possession 
of the lot, what follows? First, according to the rule laid 
down by Pomeroy, in the section above cited, the proof of 
possession or other act of part performance of the contract 
is necessary as a condition precedent to let in evidence of 
a verbal contract under and in pursuance of which such 
part performance was made, and to which it must be ex- 
clusively referable. And, as between the original parties 
to the contract, that-is, I think, the sole office of the proof 
of possession. But, as between a party claiming land 
under a verbal contract of sale and a subsequent purchaser, 
the possession of the land by such claimant, at the time of 
such subsequent purchase, is notice to such subsequent 
purchaser of the verbal contract. In order to perform 
this latter office such possession must be visible, open, and 
exclusive. 

I know of no case, nor has any been cited, in which the 
mere deposit of building material or other chattels upon 
land has been held to be possession, or evidence of posses- 
sion, or of part performance of a verbal contract for the 
sale of land, in view of the statute of frauds. In our 
early case, Poland v. O'Connor, 1 Neb., 50, it is said: 
“To take such a case out of the statute, the possession of 
the vendee must be by acts clear, certain, and definite in 
their object, and having reference to the contract, * * * 
Using a lot otherwise vacant and adjoining the vendee’s 
warehouse for storing lumber, wagons, and like articles for 
himself, his firm, and others who have placed the same in 
his hands for sale on commission, is not such possession as 
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will take the case out of the statute.” In the later case of 
of Baker v. Wiswell, 17 Id., 52, itis said: “The acts of part 
performance that take the case out of the statute are actual 
possession and the construction of valuable improvements, 
or perhaps, in some cases, as where the land was wild, cul- 
tivation.” These cases, so far as they were intended to go, 
doubtless, correctly express the law. 

It is not deemed necessary to discuss the question as to 
whether the payment of a part or the whole of the pur- 
chase price is sufficient to take a verbal contract for the 
sale of land out of the operation of the statute of frauds. 
As we have seen, there is no sufficient evidence of payment 
in the case befure us. Lipp claims that he paid the agreed 
price for the lot, partly by digging and bricking up a well 
for Pivonka, and partly by the application of money due 
him from Pivonka for the erection of a brick dwelling 
house. This payment and application of money is denied 
by Pivonka. Upon this evidence the trial court found 
against Lipp, and I am unable to say that such finding 
was wrong. Upon the whiole case, there is a lack of clear, 
satisfactory evidence of the fact and terms of the verbal 
contrat, as set out in the petition, as well as of its part 
performance, either by the taking of the possession of the 
lot by Lipp pursuant to such contract, or of either whole 
or part payment of the contract price. It is therefore 
deemed unnecessary to discuss the questions presented as to 
the effect of proof of possession, or of payment in whole 
or in part when relied on as part performance of a verbal 
contract of sale; nor that of the right of the holder of 
one of two equitable titles to bny in the outstanding legal 
title and thereby cut off the equity of his opponent. 

I have examined the cases of Lipp v. Hunt, 25 Neb., 91, 
and of Same v. Same, 29 Neb., 256, and find nothing in 
either inconsistent with the above. 

The judgment of the district court is 

AFFIRMED. 

THE other judges concur. 
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JOHN THOMPSON, APPELLANT, V. JAMES THOMPSON, 
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1. Conditional Deed: AGREEMENT To Reconvey: DISABILITY. 
One T., a man nearly eighty years of age, was desirous of ob- 
taining a loan of money on a quarter section of land, but the 
loan agent objected on the ground that the company he repre- 
sented would not make a loan to a person of greatage. The 
loan agent thereupon suggested that the land be conveyed to J., 
a@ son of T., a man about forty years of age, who would pro- 
cure the loan and give the security. This course was pursued 
and the loan obtained. Held, That a preponderance of the testi- 
mony established the fact that the conveyance to J. was not 
intended to be absolute, but to enable him to effect the loan; 
and, in an action by the father thereafter brought, J. would be 
compelled to reconvey, subject to the security for the loan. 


2. Wills: ADMISSIBILITY IN EvipeNcr. Before the death of the 
testator, his will is not admissible in evidence to show title in 
a devisee. 


3. Supreme Court: DEATH or Party AFTER SUBMISSION. The 
plaintiff, having died after the cause was submitted to the court, 
but before judgment, and it being apparent that the defendant 
had rights in the premises, the cause is remanded to the district 
court, with leave to the parties to file supplemental pleadings 
and take further testimony, and for the court to settle the ulti- 
mate rights of the parties. 


APppEAL from the district court for Lancaster county. 
Heard below before FrEexp, J. 


Sawyer & Snell, for appellants, cited: 2 Pomeroy, Eq. 
Juris., secs, 943, note 1; 928, note 1; 955, 956, 957; 
Whelan v. Whelan, 3 Cow. [N. Y.], 537; Tracy v. Sacket, 
10.8t., 54; Wilson v. Stubs, Hob. [Eng.],330a ; Stebbing 
v. Spicer, 8 M., G. & S. [Eng.], 827; State v. Vittwm, 9 
N. H., 519; MMulock v. Mulock, 31 N. J. Eq., 594; Thorn- 
ton v. Ogden, 32 Id., 723; Ford v. Harrington, 16 N. Y., 
285; Nichols v. McCarthy, 3 N. E. Rep., 658; Lavette v, 
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Sage, 29 Conn., 589; Woodbury v. Woodbury, 2 N. E. Rep., 
90 ;1 Story, Eq. Juris. [10th Ed.], 194, 195, 197, 307, 310, 
311; Barnes v. Brown, 32 Mich., 146; Seeley v. Price, 14 
Id., 541; Rake’s Adm’r v. Pope, 7 Ala., 161; Hidden »v. 
Jordan, 21 Cal., 96; Bryant v. Hendricks, 5 Ia., 256; Judd 
v. Mosley, 30 Id., 425; Laing v. McKee, 13 Mich., 124; 
2 Reed, Stat. Frauds, 542, 555, 582, 596, 643; Ryan v. 
Doz, 34 N. Y.,307; Clark v. Clark, 21 Neb., 402; Han- 
sen v. Berthelsen, 19 Id., 434; Redfield v. Holland Pur- 
chase Ins. Co., 56 N. Y., 354. 


Samuel J. Tuttle, contra, cited: Freeman, Judgments, 
secs. 56; 57, 60, 67; Van Santvoord, Eq. Pl., 100; Hen- 
dria v. Rieman, 6 Neb., 523; Anderson v, Anderson, 20 
Wend. (N. Y.], 585; Taylor v, Elliott, 53 Ind., 442; Stone 
v. Ringer, 4 Heisk, [Tenn.], 265; Gallagher v. Mars, 50 
Cal., 28; O’Brien v. Gaslin, 20 Neb., 351; Callanan »v. 
Judd, 23 Wis., 348; Perkins v. Lougee, 6 Neb., 223; 
Pomeroy, Eq. Juris., sec. 1085; Goulde v. Lynde, 114 
Mass., 366 ; Osborn v. Osborn, 29 N. J. Eq., 385; Russ 
v. Mebius, 16 Cal., 350; Perry, Trusts, sec. 164; Stewart’s 
Ears. v. Lispenard, 26 Wend. [N. Y.], 303; Marmon v. 
Marmon, 47 Ja., 121; Dfulloy v. Ingalls, 4 Neb., 115; 
Cole v. Cole, 21 Id., 112; Miller v. Finn, 1 Id., 288 ; Clark 
v. Tennant, 5 Id., 557; Mo. Valley Land Co. v. Bushnell, 
11 Id., 197; Western Ins. Co. v. Putnam, 20 Id., 331; 
Ahlman v. Meyer, 19 Id., 66; Courvoirsier v. Bouvier, 
3 Id., 61; Oresswell v. McCaig, 11 Id., 227; Roddy v. 
Roddy, 3 Id., 96; Hansen v. Berthelsen, 19 Id., 433; 
Adams v. Adams, 79 Ill., 517; Hasshagen v. Hasshagen, 
80 Cal., 514; Admrs. of Rasdall v. Rasdall, 9 Wis., 350 ; 
Arnold v. Baker, 6 Neb., 135. 


MAXWELL, J. 


This action was brought by John Thompson, Sr., against 
his son, the defendant James Thompson, to obtain a decree 
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that the defendant had no estate or interest in a quarter 
section of land described in the petition, and for such other 
and different relief as to the court might seem proper. 

On the trial of the cause the court below found the 
issues in favor of the defendant and dismissed the action. 

The testimony tends to show that in the year,1881 John 
Thompson purchased a quarter section of land from the 
B. & M. Railway Company. The purchase was made by 
John Thompson, Jr., and for his father, John Thompson, 
Sr., the agreement being taken in the name of John Thomp- 
son. Payments were made upon the land as they accrued, 
and no difficulty occurred between the father and son until 
the year 1886. In the year 1885 the defendant cultivated 
a portion of the land, and some difficulty seems to have 
occurred between him and his brother John. This cul- 
minated in the year 1887, when it was agreed that John 
should receive $500 for money that he had paid on the 
contract and that thereupon he was to surrender his claim 
to said Jand. In order to obtain the money to pay the 
balance due to the railway company on the land and to 
John the $500, it was necessary to effect a loan of $1,250. 
Thereupon, John, Sr., his sons John and James, applied 
_ to Louis Helmer, of Lincoln, for the proposed. loan. It 
was stated to Mr. Helmer that the plaintiff, John, Sr., was 
nearly eighty years of age, and he (Helmer) said that his 
company would not make a loan to a person of that age. 
He testifies that he suggested that the land be conveyed to 
James, who was to execute a note and mortgage for the sum 
borrowed. This course was pursued and $1,250 was 
borrowed from Helmer. The B. & M Company was paid 
the balance due on the land contract, and $500 to John, Jr. 
In this testimony Helmer is corroborated by John, Jr. 

The defendant contends that the conveyance to him was 
absolute, but fails to deny the material facts testified to by 
Mr. Helmer in regard to the necessity of placing the title 
in his name. Mr. Helmer also testifies that at the time he 
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made the suggestion of a conveyance to James, he also sug- 
gested that James, after the loan was effected, should re- 
convey to his father. He is a disinterested witness and a 
business man, and in a case of this kind his testimony is 
entitled to great weight. 

The clear weight of testimony sustains the grounds of the 
petition, that the conveyance to James was not absolute, but 
for the purpose of obtaining a loan, and that there was no in- 
tention to make an absolute conveyance to the defendant. The 
judgment of the district court therefore must be reversed. 

On the trial of the cause the will of the plaintiff John, 
Sr., was introduced in evidence, showing that the father in- 
tended to leave this land to the defendant, The father was 
living at this time, and the will was clearly inadmissible. 

After the testimony was taken in the case, and after the 
case was submitted to the court, but before a decision was 
rendered—the case apparently having been taken under 
advisement—the father died. The survivors, however, stip- 
ulated that judgment might be rendered as of the day of 
trial, The judgment was so rendered. 

It is suggested that the father left a will disposing of 
his estate. If so, the law has provided a tribunal to de- 
termine the validity of such will, and until so determined, 
it cannot be considered by thiscourt. It is apparent, how- 
ever, that the defendant has some interest in the land in 
controversy, but just what that interest is we have no 
means of determining. It is probable, too, that third par- 
ties have an interest in the land, as the defendant seems to 
have erected a dwelling house thereon. 

The judgment of the district court is reversed, and the 
cause remanded to the district court with leave to the par- 
ties to file supplemental pleadings; and the court may take 
further testimony and make further findings thereon and 
decide the ultimate rights of the parties. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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STATE, EX REL. Epson PENNELL, v. C. D. ARMSTRONG. 
[FILED SEPTEMBER 30, 1890.] 


1. New Counties: Formation: Conriictina Propositions. A 
county board cannot lawfully submit, to be voted upon at the 
same election, two propositions to erect from a county two 
new counties, when the territory described in one proposition 
embraces a part of that included in the other. When conflict- 
ing petitions for the submissionof the question of creating new 
counties are presented, it is the duty of the county board to 
grant the petition that is first filed, provided it meets all the re- 
quirements of the law, and refuse to submit the otbers. 


2. : AREA. New counties cannot be formed so as to 
reduce the county from which they are created to a less area than 


the constitutional limit. 


ORIGINAL application for mandamus. 


J. C. Crawford, for relator, cited: State v. Newman, 24 
Neb., 40; People v. Auditors, 41 Mich., 223; Dillon Mun, 
Corp. [8d Ed.], secs. 825, 830, 845-6. 


E. F. Gray, contra. 
Norval, J. 


This is an application for a writ of mandamus to re- 
quire the board of supervisors of Knox county to submit 
to the electors of said county the proposition to erect the 
county of Union out of the territory now within the 
boundaries of the county of Knox. On the 9th day of 
July, 1890, a petition, signed by the relator and 606 other 
legal voters of Knox county, was filed with the county 
clerk of that county, and on July 15, 1890, another peti- 
tion, signed by thirty-one electors of said county, was filed 
with said clerk, which petition prayed that the respond- 
ents, the board of supervisors, submit to the electors of 
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said county at the next general election a proposition to 
erect the county of Union out of the two southern tiers of 
government townships of Knox county. All of said pe- 
titioners were residents and legal voters of the territory 
out of which it is proposed to erect the new county, and it is 
alleged that they constitute a majority of the electors resid- 
ing in said territory. It also appears that the proposed 
Union county comprises the extent of territory required by 
the constitution and laws, and the remainder of Knox 
county has more territory than is required by the constitu- 
tion and laws. 

On July 14 thirty of the persons who signed the above 
petitions filed with the county clerk a remonstrance, and 
requested that their names be erased from said petitions. 
On July 15 these petitions were presented to the board of 
supervisors while in regular session, and were by said 
board referred to a committee appointe| from the member- 
ship of the board, to ascertain and report to the full board 
whether said petitions contained the names of a majority of 
the electors residing in the proposed Union county. On 
the next day the committee reported to the board that said 
petitions contained the names of a majority of the legal 
voters residing in the territory proposed to be stricken from 
Knox county, after deducting the names of the thirty peti- 
tioners who.asked to have their names stricken from the 
petitions. The respondents refused to grant the prayer of 
said petitions. 

On July 14, 1890, a petition was filed with the county 
clerk signed by 259 electors of Knox county, and on July 
15 there was filed with said clerk another petition signed 
by thirty-seven legal voters of said county praying for the 
erection of Alliance county out of three of the eastern 
tiers of government townships of Knox county. On July 
16 the respondents ordered submitted to a vote of the peo- 
ple at the next general election the proposition to create 
Alliance county, which county includes in its boundaries a 
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portion of the territory proposed to be included in the 
county of Union. The relator prays for a mandamus to 
require the respondents to submit to a vote, the proposition 
to create Union county, and compel them to recall thic 
proposition to erect Alliance county. 

Sections 1, 2, and 3 of article 10 of the constitution are a: 
follows : , 

“Section 1. No new county shall be formed or estab- 
lished by the legislature which will reduce the county, or 
counties, or either of them, toa Jess area than four hun- 
dred square miles, nor shall any county be formed of a less 
area. 

“Sec. 2. No county shall be divided, or have any part 
stricken bliesetrous without first submitting the question 
to a vote of the people of thie county, nor unless a majority 
of all the legal voters of the county voting on the question 
shall vote for the same. 

“Sec. 3. There shall be no territory stricken from any 
organized county unless a majority of the voters living in 
such territory shall petition for such division, and no terri- 
tory shall be added to any orgauized county without the 
consent of the majority of the voters of the county to 
which it is proposed to be added.” * * * 

Section 10 of article 1, chapter 18, of the Compiled 
Statutes of 1889 provides that, “Whenever it is desired to 
form a new county out of one or more of the then existing 
counties, and a petition praying for the erection of such 
new county, stating and describing the territory proposed 
to be taken for such new county, together with the name 
of such proposed new county, signed by a majority of the 
legal voters residing in the territory to be stricken from 
each county or counties, shall be presented to the county 
board of each county to be affected by such division, and 
it appearing that such new county can be constitutionally 
formed, it shall be the duty of such county board, or county 
boards, to make an order providing for the submiseion of 
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the question of the erection of such new county to a vote of 

the people of the counties to be affected, at the next suc- 

ceeding general election, of which the notice shall be given, 

the votes canvassed, and the returns made as in case of 

election of county officers, and the form of the ballot to 

be used in the determination of such question shall be as ° 
follows: ‘For new county,’ and ‘Against new county.’” 

It is conceded by the respondents that the petitions pre- 
sented to the county board for the creation of Union 
county meet all the requirements of the above quoted sec- 
tions of the constitution and the statutes excepting one. 
It is insisted by the respondents that it does not appear 
that these petitions contain the signatures of a majority of 
the qualified voters residing in the territory out of which 
it is proposed to erect the new county. If this be true, it 
is an insurmountable objection to the granting of the relief 
demanded by the relator, for, without the requisite number 
of petitioners, the county board would be without juris- 
diction to act. 

The relator, in his petition for mandamus, alleges that 
the petitions submitted to the county board, asking for the 
creation of Union county, contained the signatures of a 
majority of the legal voters residing in the proposed county, 
and that there are not more than 1,000 legal voters in said 
territory. 

The respondents in their answer “deny that the two pe- 
titions for the creation of Union county contained any 
greater number than 607 names after deducting the names 
of those who asked to have their names stricken therefrom 
in their said remonstrance, and deny that said number was, 
at the time of their action thereon aforesaid, or now is, a 
majority of the legal voters residing in the territory com- 
prising the said proposed Union county; deny that the 
proposed Union county did not, at the time of filing said 
petitions, or does not now, contain more than 1,000 legal 

voters.” If there were before us nothing but the petition 
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and answer, the denials in the answer would compel the 
dismissal of the action. Does the proof show that the 
‘petitions for the creation of Union county were signed by 
a majority of the legal voters residing therein? It is al- 
leged in the petition, and not controverted by the answer, 
that the proposed Union county comprises the townships 
of Walnut Grove, Logan, Verdigvis, Jefferson, Miller, 
Creighton, Valley, Central, Cleveland, Lincoln, and the 
south thirty-six square miles of Dolphin and the south 
eighteen square miles of Washington and Morton. There 
are attached to both the petition and the answer certified 
copies of the abstracts of the total votes cast in said town- 
ships at the general election held in November, 1889, for 
the office of judge of the supreme court, and for and 
against township organization, from which abstracts it ap- 
pears that the total vote cast in said townships for judge 
of the supreme court was 1,019, and 909 votes were cast 
therein on the question of township organization. These 
abstracts include the votes cast in Dolphin, Washington, 
and Morton townships by those residing in said township 
north of the north line of the proposed Union county. 
There is also attached to the answer a certified copy of the 
abstract of the vote cast in said townships at a special elec- 
tion held therein on August 13, 1887, which shows the 
total vote cast at that election to be 1,334. It appears from 
this abstract that one-third of Central township and two- 
thirds of two other townships as then constituted are not 
included in the territory comprising the proposed Union 
county.  Deducting from the total vote cast at that election 
fifty votes, being one-third of the votes cast’ in Central 
township, and ninety-four, being two-thirds of the votes 
cast in the two other townships, would leave 1,190 votes 
cast in 1887 in the territory comprising the proposed new 
county of Union. All of these abstracts of votes were 
before the board of supervisors, at the time they declined 
to submit to the voters the question of creating Union’ 
32 
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county. But that is not all, There were likewise pre- 
sented to the board of supervisors before they took action 
upon the petitions, the affidavits of five residents of 
Creighton township in Knox county, wherein each deposed 
that all the names signed to the petition praying for the 
erection of Union county are of legal voters residing in 
said territory, and constitute a majority of all the legal 
voters residing therein, and that there is not to exceed 
1,000 legal voters residing in the proposed county. The 
abstracts of votes and these affidavits constituted the en- 
tire testimony before the county board, and on the hearing 
in this court. Without any showing to the contrary, this 
testimony was sufficient to establish that the proposed 
Union county did not contain more than 1,000 legal voters. 
In addition to this, we have the report of the committee to 
whom the board of supervisors referred the Union county 
petitions, This report finds that the petitions were signed 
by a majority of the electors residing in the territory com- 
prising the proposed new county. The two Union county 
petitions contained the names of 607 legal voters after de- 
ducting the thirty signers who subsequently requested that 
their names be stricken from the petitions. This is a ma- 
jority of all the legal voters residing in the territory com- 
prising the proposed county. ; 

It is urged that it was not for the best interests of the 
citizens of Knox county that the proposed Union county 
should be created, and that the petitions for the creation 
of that county conflict with those granted by the respond- 
ents for the erection of Alliance county, in that part of 
the same territory is included in both sets of petitions. 
The law is mandatory. When a petition is presented to a 
county board asking for the creation of a new county 
which in all respects complies with the law, and contains 
the requisite number of petitioners, it is the duty of the 
county board to submit the question to a vote of the peo- 
ple of the county. The law confers no discretion in the 
matter upon the county board. 
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Was it the duty of the respondents to submit to a vote 
the proposition to create Union county after having or- 
dered the submission of the proposition to create Alliance 
county? The authority of the county board to Submit at 
the same election more than one proposition to create new 
counties was sustained by this court in the case of State v. 
Newman, 24 Neb., 40. It appears from the statement of 
facts in that case that the county board of Cheyenne 
county had submitted to the voters of that county the 
proposition to create the counties of Kimball, Deuel, Banner, 
and Scott’s Bluff out of the territory embraced in Chey- 
enne county. Before the general election was held, at 
which said questions could be voted upon, a proper peti- 
tion was presented to the county board of Cheyenne county 
praying that the proposition to establish the county of 
Potter be submitted to a vote at the same election. The 
county board refused to permit a vote to be taken thereon. 
On application to this court a mandamus was issued 
requiring the county board to submit the question of the 
proposed new county of Potter to a vote of the electors of 
Cheyenne county. It is stated in the syllabus in that case 
that “ When it is sought to erect from a county more than 
one new county, and petitions for the submission of the 
proposition to erect such new counties are severally pre- 
sented, they may be separately submitted at the same elec- 
tion, without reference to the number of propositions to 
be voted upon thereat.’ We adhere to that decision. 
But the facts in that case are so different from those pre- 
sented by the record before us, that that decision does not 
afford us any assistance in determining whether the propo- 
sitions to create Union and Alliance counties could both 
be lawfully submitted to a vote at the same election. It 
will be noticed that each of the proposed new counties 
contains territory embraced in the other. To be effective, 
it is clear but one of the propositions can be adopted. The 
questions are independent, and we are not aware of any 
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law or statute that would prevent an elector from voting 
for both propositions. If each should receive the requisite 
vote, being irreconcilable and conflicting, both would be 
defeated. ° The legislature never intended that such con- 
flicting propositions should be submitted to a vote at the 
same election. It is certain that a fair construction of the 
language used in section 10 of the statute, above quoted, 
will not sanction the submission of such conflicting peti- 
tions. 

There is another very good reason why both propositions 
could not legally be submitted at the same election. The 
territory embraced in the proposed new counties of Union 
and Alliance would reduce the area of the county of Knox 
below that required by the constitution. The constitution 
provides that no new county shall be formed which will 
reduce the county to a less area than four hundred 
square miles, nor shall a county be formed of a less area- 
It logically follows that the petitions to create new counties 
cannot be submitted when the territory included therein 
will leave the original with an area less than the constitu- 
tional limit. 

Having reached the conclusion that the county board 
had no authority to require a vote to be taken on both 
propositions, the question arises, Which one should have 
been submitted to a vote? It is conceded that the peti- 
tions for the creation of Alliance county were signed by 
a majority of all the legal voters residing in the terri- 
tory embraced in the petitions; that such territory has 
over four hundred square miles, and that the remainder 
of Knox county was more than the constitutional require- 
ments. The question of creating Alliance county could, 
therefore, have lawfully been submitted had not the peti- 
tions praying for the formation of Union county been 
presented. The record shows that the Union county peti- 
tion, containing 607 names, was filed with the county clerk 
of Knox county on July 9, and after deducting the names 
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of those who signed a remonstrance contained a majority 
of the voters residing within the proposed Union county. 
The first Alliance county petition was not filed until July 
14, and it did not contain sufficient signers. On the day 
following a second Union county petition was filed, also 
another petition for the creation of Alliance county. Thus 
it will be seen that those who petitioned for the erection of 
Union county would have been entitled to have had that 
question submitted had the board been in session before the 
petitions for the creation of Alliance county were filed. 
It makes no difference that the petitions last filed were first 
circulated and signed, as no duty rested upon the respond- 
ents until filed. The. fact that the board of supervisors 
have submitted the Alliance county proposition does not 
relieve them of the obligation to submit the proposition 
first presented to the board. The respondents had no au- 
thority to submit the question of creating Alliance county. 
A peremptory writ of mandamus will issue as prayed. 


WRIT ALLOWED. 


THE other judges concur. 


STaTE, EX REL. L. O. Hvuty, v. George WALKER. 
[FILED SEPTEMBER 30, 1890.) 


County Attorney: APpPorInTMENT: VALIDITY. Section 25 of 
chapter 7, Compiled Statutes, 1889, authorizes the county board 
to fill a vacancy in the office of county attorney by appoint- 
ment. Held, That an appointment made by entering the fact 


upon the records of the proceedings of the county board is suf- 
ficient. 


ORIGINAL information in nature of guo warranto, 
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Albert W. Orites, for relator, cited: Oltenstein v. Al- 
paugh, 9 Neb., 240; Bazzo v. Wallace, 16 Id., 293; Ma- 
lick v. McDermots, 25 Id., 267; State v. Buffalo Co., 6 Id., 
460; Kemerer v. State, 7 Id., 132; State v. Harrison, 118 
Ind., 434; Johnston v. Wilson, 2 N. H., 202; State v. 
Sheldon, 10 Neb., 452; Thomas v. Burrus, 23 Miss., 550; 
People v. Woodruff, 32 N. Y., 355; People v, Benfield, 45 
N. W. Rep. [Mich.], 185; McGregor ». Supervisors, 37 
Mich., 888; Mechem, Pub. Officers, sec. 266; People v. 
Van Slyck, 4 Cow. [N. Y.], 324; People v. Fitzsimmons, 
68 N. Y., 514; Hoke v. Field, 10 Bush [Ky.], 144; 
Saunders v. Owen, 12 Mod. [Eng. ], 199*. 


Alfred Bartow, for respondent, cited: People v. Weston, 
8 Neb., 322; White v. Blum, 4 Id., 561; State v. Palmer, 
10 Id., 205; White »v. Lincoln, 5 Id.,514; Sexson v. Ielley, 
3 Id., 107. 


Norval, J. 


This is an action of quo warranto, brought in this court 
in the exercise of its original jurisdiction, to oust the re- 
spondent from the office of county attorney of Sioux 
county, aud to install the relator therein. Both relator 
and respondent claim under appointment made by the 
board of county commissioners of the county, to fill a va- 
cancy caused by the resignation of the previous incumbent. 

It is established by the agreed statement of facts that 
E. D. Satterlee, the county attorney of Sioux county, tend- 
ered his resignation to the board of county commissioners 
of said county, which resignation was accepted by the 
board on the 16th day of December, 1889. On the 7th 
day of January, 1890, the board of county commissioners, 
consisting of A. McGinley, James Burke, and Don Mc- 
Weir, met in regular session and took the following action, 
which was entered upon the commissioners’ record, to-wit: 
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“Lorenzo O, Hull was appointed county attorney, to fill 
the vacancy caused by the resignation of E. D. Satterlee. 
The clerk was instructed to notify Mr. Hull.” 

Pursuant to the instructions of the board, the county 
clerk wrote and delivered to the relator the following 
notice : 

“Harrison, NEBRASKA, January 7, 1890. 

“Hon. L.O. Huiy: You are hereby appointed county 
attorney for Sioux county, Nebraska, to fill vacancy caused 
by the resignation of E, D. Satterlee. 

“ By order of the board of county commissioners. 

* CHARLES C. JAMESON, 
“County Clerk. 
“ By R. W. Winpsor, 
Deputy.” 

On the same 7th day of January, 1890, the relator took 
the oath of office, which was attached to his official bond, 
and filed the same, with his bond, with the county clerk of 
said county. The same day the board of county commis- 
sioners approved the bond of the relator, aud entered a 
minute of such approval upon the record of their proceed- 
ings, and indorsed in writing the following upon the back 
of said bond : 


« Approved by A. McGinly, Don. M. Weir, J. B. Burke, 


county commissioners.” 


The relator at once entered upon the actual performance 
of the duties of the office. On the day that the relator 
received his appointment, the following communication 
was sent to him at the request of the county board : 


“Harrison, Nes., January 7, 1890. 
“Hon. L. O. Huu, County Attorney: You are hereby 
ordered to give your written opinion regarding the bond 
of Conrad Lindeman for county clerk, touching its legality 
regarding its reconsideration and approval. 
“ By order of the county commissioners, 
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“A reply is requested by noon January 8, 1890. 
“Caas. C. JAMESON, 
“County Clerk, 
“ By R. W. Winpsor, 


A “Deputy.” 


On January 8 the relator delivered to the board an 
opinion, in writing, as requested. On January 9 the term 
of office of Commissioner McGinly expired, who was suc- 
ceeded by John A. Green; and January 11 the term of 
office of Commissioner Burke expired, and he was succeeded 
by Charles U.- Grove. 

The respondent claims title to the office of county attor- 
ney by virtue of an appointment made by the board of 
county commissioners at a regular meeting held on Janu- . 
ary 16, 1890. The record of the said commissioners’ pro- 
ceedings in relation to the appointment of the respondent 
is as follows: 

“ Harrison, Sroux County, Nes., January 16, 1890. 

“ WHEREAS, On examination of records and papers on file 
it was found that there was no legal appointment of county 
attorney, and therefore the office was considered vacant: 
Motion made by Commissioner Green to proceed to appoint 
a county attorney to fill vacancy. Motion carried. Green 
and Grove voting affirmative. Weir, no. 

“Objection made by Weir to motion on account of having 
an attorney. Motion made by Commissioner Green to ap- 
point George Walker as county attorney. Motion carried. 
Green and Grove voting affirmative. Weir, no. 

“Motion made by Commissioner Green that the appoint- 
ment of George Walker be embodied in the minutes of this 
meeting. Motion carried. Green and Grove voting affirm- 
ative. Weir, no. 

“GEORGE WALKER’S APPOINTMENT, 


“Strate or NEBRASKA, 
Sroux Country.” 
“Wuereas, E. D. Satterlee, the duly elected county 
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attorney of Sioux county, at an election held on the 6th 
day of November, 1888, has tendered his resignation, and 
the same being accepted, by reason of which the office of 
county attorney has become vacant: Now, therefore, we 
hereby appoint George Walker, Esq., county attorney of 
said county, to hold said office until a successor is elected 
and qualified. 

“(Signed)  - J. A. GREEN, 

“ (Signed) Cuas. U. GROVE, 

“County Board of Stouw County. 

“Dated this 16th day of January, 1890.” 

The foregoing appointment was made in writing, and 
filed in the office of the county clerk of Sioux county. 
The respondent immediately qualified, gave bond, and has 
ever since been exercising the duties of the office, against 
the protest of the relator. 

The main question presented by the record for our de- 
termination is, Was the appointment of the relator to the 
office of county attorney a valid one? 

Sec. 25 of chapter 7, Compiled Statutes, 1889, provides 
that ‘In case of vacancy in the office of county attorney 
by death, resignation, or otherwise, the county board shall 
appoint a county attorney, who shall give bond, and take 
the same oath and perform the same duties as the regular 
county attorney, and shall hold said office until his suc- 
cessor shall be elected and qualified.” 

The legislature, in 1885, created the office of county 
attorney, and in the same act adopted the above section, 
providing for the filling of vacancies in that office. The 
power to fill such a vacancy is vested in the county board. 
While the section referred to does not prescrive the man- 
ner in which the board shall make the appointment, un- 
doubtedly its action in that regard, like all other proceedings 
of the board, must be recorded by the county clerk in the 
book containing its proceedings. (Chapter 18, Compiled 
Statutes, 1889, secs. 73, 74; Oltenstein v. Alpaugh, 9 Neb., 
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240.) The action of the board of county commissioners 
in appointing the relator, and the approval of his bond, 
was entered upon the official records. 

It is claimed by the respondent that the appointment of 
the relator is invalid, because the members of the county 
board did not make, sign, and file with the county clerk a 
written appointment, separate and distinct from the record 
of their proceedings. This contention of the respondent 
is based upon the provisions of chapter 26 of Compiled 
Statutes, entitled “Elections.” Sec. 103 of that chapter 
provides that vacancies in county and precinct offices shall 
be filled by the county board. This is in harmony with 
the language used in sec. 25, quoted above. Section 105 
of the chapter on elections reads: “Appointments under 
the provisions of this chapter shall be in writing, and con- 
tinue until the next election, at which the vacancy can be 
filled, and until a successor is elected and qualified, and be 
filed with the secretary of state, or proper township clerk, 
or proper county clerk, respectively.” 

The chapter on elections became a law in 1879, and at 
that time there was no such an office in this state known 
as county attorney, nor did the legislature provide in that 
chapter for the election of such an officer. Sec. 105 is 
limited in its application to the filling of vacancies in the 
offices mentioned in said chapter 26, and does not in any 
way control the manner of filling vacancies in the office of 
county attorney. The legislature having, by a separate 
act, expressly provided for the filling of vacancies in the 
office of county attorney, the general law on the subject of 
vacancies does not apply to that officer. It is, however, 
believed that the appointment of the relator was made 
within the spirit of section 105. His appointment was in 
writing, and the entering of the fact upon the records of 
the county board was, in effect, a filing of the same with 
the county clerk. 

Weare very clear in the opinion that the relator’s ap- 
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pointment was legal and valid, and, having qualified and 
entered upon the performance of the functions of the office, 
no vacancy existed on January 16, 1890, and the appoint- 
ment of the respondent was without authority of law 
The relator is entitled to the office of county attorney ot 
Sioux county, and a judgment of ouster will be rendered 
against the defendant. 
JUDGMENT OF OUSTER. 


TueE other judges concur. 


GeorGrk Martin v. STaTE or NEBRASKA. 
[FILED OcToBER 1, 1890.} 


1. Indictment. Where the foreman of a grand jury indorsed on 
the indictment the words '‘True bill,” omitting the letter “A,” 
held, sufficient. 


: OFFENSES: JOINDER. In case of misdemeanor, several 
distinct offenses of the same kind may be joined in the same 
indictment. 


2. 


3. Instructions are to be construed together, and if, taken as a 
whole, they state the law correctly, they are sufficient. 


4, Liquors: UNLAWFUL SALE BY AGENT. Where intoxicating 
liquors have been sold on Sunday, the principal, although not 
personally present, will be liable, if his agents, or any one au- 
thorized by him to sell or give away intoxicating, liquor in his 
place of business, violates the law by selling or giving away such 
liquors in his place of business on Sunday. 


Error to the district court for Lancaster county. Tried 
below before CHAPMAN, J. 


Chas. E. Magoon, for plaintiff in error, cited, contend- 
ing that a principal is not criminally liable for sale of 
liquor by an agent, unless express or implied consent is 
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shown: 1 Bishop, Cr. Law, secs. 4038-5; 2 Id., sec. 1155 ; 
Lathrope v. State, 51 Ind., 192; O'Leary v. State, 44 Id., 
91; Wreidt v. State, 48 Id., 579; Hipp v. State, 5 Blackf. 
[Id.], 149; Com. v. Briant, 142 Mass., 463; Com. v. Ste- 
venson, Id., 466; Com. v. Nichols, 10 Met. [Mass.]j, 259; 
Anderson v. State, 22 O. St., 305; Mullinia v. People, 
76 Ill., 215; Keedy v. Howe, 72 Id., 185; Pennybaker 
v. State, 2 Blackf. [Ind.], 484; Parker v. State, 4 O. St., 
564; Seibert v, State, 40 Ala., 60; Barnes v. State, 19 
Conn., 398 ; Ewing v. Thompson, 13 Mo., 132; State v. 
Borgman, 2 Nott. & McCord [S. Car.], 34; State v. 
Bohles, 1 Rice [S. Car.], 145; Martin v. McKnight, 1 
Overt. [Tenn.], 330; Caldwell v. Sacra, Litt. Select. Cas. 
[Ky.], 118; State v. Mahoney, 23 Minn., 181; 4 Erskine’s 
Speeches, 1387; Coke, Litt., 152a, 389a; 3 Coke, Inst., 
138, 


Wm. Leese, Attorney General, contra, cited, contending 
that ignorance on the part of the accused, of sale by his 
agent, was a mistake of fact which would not excuse a 
violation of the statute: State v. Denoon, 5 8. E. Rep. 
[W. Va.], 315; 1 Whart., Cr. Law, sec. 247; People v. 
Blake, 52 Mich., 566; People v. Roby, 18 N.W. Rep. 
[Mich.], 360; Riley v. State, 43 Miss , 397; Com. v. Kel- 
ley, 140 Mass., 441; Dudley v. Sautbine, 49 Ta., 650; 
Faireloth v. State, 73 Ga., 426; Com. v. Emmons, 98 Mass., 
6; Halstead v. State, 41 N. J. L., 552; State v. Hartfiel, 
24 Wis., 60. 


MaxweE .t, J. 


The plaintiff in error was indicted for selling l'quor on 
Sunday, the 9th day of October, 1887. There are five 
counts in the indictment. 

On the trial of the cause Martin was found guilty on 
the first count and not guilty on the others. 

In the court below Martin moved to quash the indict- 
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ment because the foreman of the grand jury did not indorse 
thereon the words “A true bill.” An examination of the 
indictment, however, shows the words “True bill” to have 
been indorsed thereon and duly signed by the foreman of 
the grand jury. This was sufficient and the omission of 
the letter “A” before the words “True bill” was not a ma- 
terial defect. The motion was properly overruled, there- 
fore. Martin thereupon filed a motion to require the state 
to elect upon which count of the indictment it would rely. 

In Burrell v. State, 25 Neb., 581, it was held that in 
case of misdemeanor several distinct offensés of the same 
kind may be joined in the same indictment.’ That decis- 
ion was rendered after a careful examination of the au- 
thorities on the subject, and we believe the decision is correct. 

The offense, as charged in the case at bar, was for selling 
or giving away intoxicating drinks to five different persons 
on the 9th day of October, 1887. The offenses, therefore, 
are of the same kind and were properly joined. The first 
count in the indictment is as follows: 

“Tk Srate of NEBRASKA, \ 
Lancaster Counry. 

“Of the October term of the district court of the second 
judicial district of the state of Nebraska within and for 
Lancaster county, in said state, in the year of our Lord 
one thousand eight hundred and eighty-seven, the grand 
jurors, chosen, selected, and sworn, in and for the county of 
Lancaster, in the name and by the authority of the state 
of Nebraska, upon their oaths present that Geo. Martin, 
Mrs. Kate Martin, and Fred Chapman, late of the county 
aforesaid, on the 9th day of October, in the year of our 
Lord one thousand eight hundred and eighty-seven, in the 
county of Lancaster, and state of Nebraska aforesaid, then 
* and there being, did unlawfully and willfully sell and give 
away malt liquors and intoxicating drinks to one J. A. 
Wolf, said 9th day of October, 1887, being the first day of 
the week, commonly called Sunday, without having any 
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authority therefor, and contrary to the form of the statute 
in such cases made and provided.” 

There is testimony in the record tending to show that, at 
the time stated in the indictment, George Martin was ab- 
sent from the state and therefore, persunally, could not 
have furnished the liquor in question. There is also testi- 
mony tending to show that Mrs. Kate Martin, his wife, 
and Fred Chapman, the bar tender, were intrusted by 
him with the sale of intoxicating liquors, 

The court instructed the jury as follows: 

“The defendants, George Martin, Kate Martin, and 
Fred Chapman, are charged in the indictment in this cause 
with unlawfully selling and giving away intoxicating liq- 
uor on the 9th day of October, 1887, said 9th day of Oc- 
tober being the first day of the week, commonly called 
Sunday, contrary to the laws of the state of Nebraska. 

“2d. The section of the statute upon which this indict- 
ment is founded against defendants reads as follows: 
‘Every person who shall sell or give away any malt, spir- 
ituous, and vinous liquors on the day of any general elec- 
tion, or at any time during the first day of the week, 
commonly called Sunday, shall forfeit and pay for every 
such offense the sum of one hundred dollars,’ 

“3d. You are instructed that if you find from the evi- 
dence that the defendant, George Martin, or his agent and 
bar keeper, Fred Chapman, or his wife, Kate Martin, sold 
or gave away intoxicating liquors to any person or_per~ 
sons on the 9th day of October, 1887, as charged in the 
indictment, your verdict should be guilty as to the defend- 
ant or defendants so giving away or selling such intoxi- 
cating liquors on said 9th day of October, 1887. 

“4th, You are further instructed that under the law in 
force in this state it makes no difference whether the de- 
fendaut, George Martin, was personally present in his 
place of business when intoxicating liquors were sold con- 
trary to law. If you find from the evidence that his 
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agents, or any one authorized by him to sell or give away 
intoxicating liquors in his place of business, did violate the 
law by selling intoxicating liquors, beer or whisky, in his 
place of business on the Sabbath day, as charged in the in- 
dictment, said George Martin, defendant, would be liable 
for such violation of the law, and, upon conviction thereof, 
would be subject to the penalty imposed by the statute. 

“Sth. In order to find the defendant or defendants 
guilty, it is only necessary that .you believe from the evi- 
dence, beyond a reasonable doubt, that the defendant, or any 
one of the defendants, sold or gave away intoxicating liq- 
uors on the 9th day of October, 1887, as charged in the 
indictment. 

“6th. You are instructed that the law presumes the 
defendants innocent until proven guilty, and it is incumbent 
upon the state to prove, beyond a reasonable doubt, that the 
defendant, or his agents or servants, or any one authorized 
by him, did sell or give away intoxicating liquors as 
charged in the indictment; and you are instructed that the 
state must establish by a preponderance of the evidence 
each particular averment contained in the indictment, be- 
yond a reasonable doubt, and that unless each material 
averment of fact contained in the indictment is established 
beyond a reasonable doubt, the defendants are entitled to 
an acquittal at your hands. 

“7th. You are the sole judges of the evidence submitted 
for your consideration, and if, after carefully considering the 
same, you find the defendant or defendants guilty, as charged 
in the indictment, your verdict should be guilty as to such 
defendant; or if any one of them have not violated the law, 
as charged in the indictment, it is your duty to acquit.” 

Objections are made to the fifth paragraph; but the 
instructions are to be construed together as a whole, and, 
when so construed, it is apparent that the question of 
agency was properly submitted to the jury. It was not 
necessary for Mr. Martin to be personally present in his 
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place of business when intoxicating liquors were sold con- 
trary to the law. If, from the evidence, the jury should 
find that his agents, or any one authorized by him to sell 
or give away intoxicating drinks in his place of busi- 
ness, did violate the law by selling or giving away intoxi- 
eating drinks in his place of business on Sunday, the law 
will hold him responsible, and the penalty will fall upon 
him as well as those who were acting under him. The 
question of such authority was fully submitted to the jury, 
and the judgment is sustained by the evidence, and is 


AFFIRMED, 
THE other judges concur. 


M.S. Linpsay, APPELLANT, v. Crry oF OMAHA, 
APPELLEE. 


[FILED OcroBER 7, 1890.] 


1. Municipal Corporations: VacatTep SrReets: Titte. L. 
was the owner of and resided in his dwelling house upon two ad- 
joining lots of McCormick’s addition to the city of O., bounded 
north by Harney street, east by Twenty-ninth (‘Twenty- 
eighth) street, and south by Half Howard street. The streets 
and blocks of the addition, as aid out and platted, did not cor- 
respond with those of the adjacent portious of the city pre- 
viously laid out and platted, In order to correct and remedy 
this irregularity and inconvenience, the city, by ordinauce, 
closed Twenty-eighth street and opened Twenty-ninth avenue 
through said addition west of the two lots and dwelling of L. 
in such manner as left a strip eight feet wide between the west 
one of the two lots and Twenty-ninth avenue; whereupon the 
city caused the damages to abutting property owners on Twenty- 
eighth street, including L., to be appraised, and was about to offer 
the vacated ground of said street at public sale, when L. com- 
menced his suit for injunction as to the whole proceedings. 
Held, That the fee simple title to the vacated street is in the city 
of O. 
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2, ———: ———._ The city possessed the power to vacate the street. 

3. Upon its vacation no title therein passed or re- 
verted to L. as the owner of abutting property. 

4. : DamaGeEs. As the owner of such abutting prop- 


erty, I. was entitled to damages, in addition to any suffered, as 
one of the community at large. 


: REMEDY: PRESUMPTION. The provision by ap- 
praisement of damages, made by the city, presumed to be ade- 
quate for that purpose. 


or 


6. The pleadings and facts in evidence fail to present a case for 
injunction against the city authorities. 


APPEAL from the district court for Douglas county. 
Heard below before Doane, J. 


Wm. . Healey, and M. & Lindsay, for appellant, cited : 
State v. Cincinnati Gas Light Co.,18 O.St., 292; 2 Washb., 
Real Prop. [38d Ed.], 2, 3, 20, 445, 458; L Id., 66; 2 
Chit. Blackstone, 151; 1 Cruise’s Digest, 45; 2 Id., 3; 
Cooley, Con. Lim., 531, 555, 556, 658, 867 and note 3; State 
v. Brown, 3 Dutch. [N. J], 13; MeKelway v, Seymour, 5 
Id., 321; Hooker v. Utica Co., 12 Wend. [N. Y.], 371; 
Stuyvesant v. Mayor, 11 Paige [N. Y.], 425; Dunham v. 
Williams, 36 Barb. [N. Y¥.], 136,163; People v. Kerr, 27 
N.Y., 196; Heyward v, Mayor, 3 Seld. [N. Y.], 314; 
Kane v. Mayor, 15 Md., 240; People v. White, 11 Barb. 
[N. Y.],26; U.S.v. Harris, 1 Sumner [U. 8.], 21; 1 Red- 
field, Railways [-6th Ed. ], secs. 12, and 69, subds. 7, 12, 13; 
Hill v. R. Co.,32 Vt.,73; Heynaman v. Blake, 19 Cal., 579 ; 
Crawford v. Del., 7 O. St., 459, 469; B.& M. RB. Co. v. 
Reinhackle, 15 Neb., 279; St. Ry. v. Cumminsville, 14 O. 
St., 546, 549; 2 Dillon, Mun. Cor. [3d Ed. ], 47 and citations, 
570 and citations, 587, 650, 675, 683, 712; Sedgwick, 
Stat. and Const. Law., 533,534; Com. v. Rush, 14 Pa. St., 
186; Com. v. Alburger, 1 Whart. [Pa.], 469; Board v. 
Edson, 18 O.St., 221; Pres. v. Indianapolis, 12 Tnd., 620; 
Turner v. Althaus,6 Neb., 54; Barter v. Com., 3 Pa., 253; 

33 
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Com. v. R. Co., 27 Pa. St., 339; Alleghany v. R. Co., 26 Id., 
355; Quincy v. Jones, 76 IIL, 231, 244; Ailhan v. Sharp, 
27 N. Y.,622; Matter of N. Y. Cent. R. Co., 77 Id., 255 ; 
State v. Mayor, 5 Port. [Ala.], 279; C, R.L.& P. R. Co. 
v. Joliet, 79 Ill., 34; Sims v. Chaltanooga, 2 Lea [Tenn.], - 
694; Com.v. McDonald, 16 Serg. & R. [Pa.], 390; Rung v. 
Shoneberger, 2 Watts [Pa.], 23; Penny Lot Landing Case, 
16 Pa. St., 79, 94; Phil. v. R. Co., 58 Id., 253; Burbank 
v. Fay, 65 N. Y., 57, 71; Jersey Cityv. Canal Co., 1 Beasl. 
[N. J.], 547, 561; Simons v. Cornell, 1 R. 1,519; LP. 
& C. RCo. v. Ross, 47 Ind., 25; Hoadley v. San Fran- 
cisco, 50 Cal., 265; Harmon v. Omaha, 17 Neb., 551; 
Denver Circle R. Co. v. Nestor, 15 Pac. Rep., 723; BR. Co. v. 
Schurmeir, 7 Wall. [U. 8.], 272; State v. Laverack, 34 N. 
J., 201; Wood v. San Francisco, 4 Cal., 191; Minor v. 
San Francisco, 9 Id., 45; Fairfield v. Williams, 4 Mass., 
427; U.S. v. Harris, 1 Sumner [U. 8.], 21; Leonard v, 
Adams, 119 Mass., 366; 4., 7. & S. FR. Co. v. Patch, 
28 Kan., 470; Hicks v. Ward, 69 Me, 4386; Newville 
Road Case, 8 Watts [Pa.], 172; Barclay v. Howell, 6 
Pet. [U.8.], 498 ; Davies v. Huebner, 45 Ia., 574; State v. 
Culver, 65 Mo., 607; Stout v. BR. Co., 83 Ind., 406; 2 Kent, 
Com., 257, 339; West River Bridge Co. v. Dix, 6 How. 
[U. S.], 507; Beekman v. R. Co. 3 Paige LN. Y.], 73; 
Varick v. Smith, 6 Id., 187; Chas. Riv. Bridge v. Warren 
Bridge, 11 Pet. [U. 8.], 420; Bloodgood v. R. Co., 18 
Wend. [N. ¥.], 56; Wilkinson v. Leland, 2 Pet. [U. 8.], 
627; 1.& O. R. Co. v. Applegate, 8 Dana [Ky.], 301; Al- 
bany St.,11 Wend. [N. Y.], 151; John and Cherry Sts., 19 
Id., 676; Taylor v. Porter, 4 Hill [N. Y.], 140; Hey- 
ward v. Mayor, 3 Seld. [N. Y.], 314; Himbury v. Conner, 
3 N.Y., 511; B.& P. RB. Co, v. McComb, 60 Me., 294, 
296 ; Lance’s App., 55 Pa. St., 16; Potter’s Dwarris Stat- 
utes, 371,375; Weeping Water v. Reed, 21 Neb., 271, 272; 
Day v. Schroeder, 46 Ia., 546 ; Des Moines v.. Hall, 24 
Id., 244, 246, 248; Dempsey v. Burlington, 66 Id., 688 ; 
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Marshalltown v. Forney, 61 Id., 578; Williams v. Carey, 
34 N. W. Rep., 814; Clinton v. R. Co.,24 Id., 476; State 
v. Brown, 3 Dutch. [N.J.], 13; MMeKelway v. Seymour, 5 
Id., 321; Hooker v Utica Co., 12 Wend. [N. Y.], 371; 
Stuyvesant v. Mayor, 11 Paige [N. Y.], 425; Dunham v. 
Williams, 36 Barb. [N. Y.], 1386, 163; Atchison & N. R. 
Co. v. Garside, 10 Kan., 564; Augusta v. Perkins, 3 B. 
Mon. [Ky.], 437; Colchester v. Lowten, 1 Vesey & B. 
{Eng.], 226; Alvez v. Henderson, 10 B. Mon. [Ky.], 121, - 
168; Bowlin v. Furman, 28 Mo., 427; Angell & A., Corp., 
sec, 187; Still v. Lansingburgh, 16 Barb. [N. Y.]. 107; 
Holladay v. Frisbie, 15 Cal., 630; Shannon v. O’ Boyle, 
51 Ind.,565; Mathews v. Alezandria,68 Mo.,115; Kreigh 
v. Chicago, 86 Ill., 407; Buckner v. Augusta, 1 A. K. 
Marsh. [Ky.], 9; Townsend v. Greeley, 5 Wall. [U. S.], 
326; Rutherford v. Baker, 38 Mo., 315; Price v. Thomp- 
son, 48 Id., 363; Alton v. Trans. Co., 12 TIl., 60. 


Jno. L. Webster, contra, cited: O. & R. V. R. Co. v. 
Rogers, 16 Neb., 119; Paul v. Carver, 24 Pa. St., 207; 
Gray v. Land Co., 26 Ta., 387; Polack v. Asylum, 48 Cal., 
490; Fearing v. Irwin, 55 N. Y., 486; Des Moines v. 
Hall, 24 Ta., 234; Pettengill v. Devin, 35 Id., 344; Day 
v. Schroeder, 46 Id., 546; Williams v. Carey, 73 Id., 194; 
Marshalltown v. Forney, 61 1d.,578; Dempsey v. Burlington, 
66 Id. 688; D. & SF. R. Co. v. Demke, 11 Col., 247; 
Denver R. Co. v. Nestor, 10 Id., 416; Wayne Co. v. Miller, 
31 Mich., 447; Bay Co. v. Bradley, 39 Id., 163; Hunter v. 
Middleston, 13 I1]., 50; Stetson v. R. Co., 75 Id., 74; Zine 
Co. v. La Salle, 117 Id., 411; Gebhart v. Reeves, 75 Id., 
301; Chicago v. Bldg. Assn., 102 Id., 379; Kimball v. 
Kenosha, 4 Wis., 336; Weisbrod v. R. Co., 18 Id., 40; 
Miwaukee v, R. Co., 7 Id., 85; Mariner v. Shulte, 13 Id., 
775; Price v. Thompson, 48 Mo., 361; Rutherford v. 
Taylor, 38 Id, 415; Bd. of Education v. Edson, 18 O. 
St., 221; Know Co. v. McComb, 19 Id., 320; Malone v. 
Toledo, 34 Id., 541, 545-6. 
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Copp, Cu. J. 


The appellant alleges that on June 25, 1885, he was the 
owner in fee of Jots 1 and 2 of block 11, of McCormick’s 
addition to the city of Omaha; thal un February 8, 1887, 
the appellee, without legal authority, vacated the public 
street No. 29, in said addition, between blocks 9, 10, 11, 
and 12, and offered the same for sale; to enjoin which the 
appellant brought this suit in the district court of Douglas 
county against the city of Omaha, which, upon final hear- 
ing and trial, was dissolved and the petition dismissed. 

The answer of the defendant sets up that on February 8, 
1887, the mayor and council duly passed an ordinance de- 
claring that part of Twenty-ninth street between Farnam 
and Howard streets, in McCormick’s addition, vacated ; 
that prior thereto three disinterested freeholders of the 
city were duly appointed to assess the damages to the 
respective property holders abutting and adjacent to the 
street so vacated, and such appraisers duly assessed such 
damages, and the respective amounts were duly tendered to 
the respective property holders so damaged; that prior 
to vacating said part of said street. defendant extended 
Twenty-ninth avenue in a straight line from Howard to 
Farnam street, and through said McCormick’s addition, 
and as so extended lies a short distance west of the prop- 
erty in the plaintiff’s petition described, and is one of the 
main thoroughfares of the city, and that the extension 
furnished a safe and convenient way of travel for the 
plaintiff, and for the public, in place of that part of the 
street vacated and as a substitute therefor; that prior to the 
vacation thereof defendant duly extended Twenty-eighth 
street in a straight line from Howard street to Farnam 
street through said addition, which extension lies a short 
distance east of the property of the plaintiff described, and 
is one of the main thoroughfares of the city, and that the 
extension furnished a safe and convenient way of travel 
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for the plaintiff, and for the public, in place of that part of 
Twenty-ninth street vacated and as a substitute therefor ; 
that the vacating of said part of Twenty-ninth street and 
the extending of Twenty-ninth avenue and said Twenty- 
eighth street were acts for the use and benefit of the plaint- 
iff, and were for the public good. 

The plaintiff’s reply denies the allegations of the answer. 

The cause was submitted to the court on the pleadings 
and evidence. ‘The gourt found for the defendant, dismiss- 
ing the petition, from which the plaintiff appealed to this 
court. 

Sections 104 and 105 of chapter 14, Compiled Statutes, 
provide for the laying out of cities, villages, and addi- 
tions thereto, into lots, streets, alleys, and squares, by the 
owners or proprietors of land, the platting of the same, 
and the ackuowledging and recording of the plats thereof; 
and section 106 provides that “The acknowledgment and 
recording of such plat is equivalent to a deed in fee simple 
of such portion of the premises platted as is on such plat 
set apart for streets or other public use, or as is thereon 
dedicated to charitable, religious, or educational purposes.” 

Some years ago, in writing the opinion in the case of 
O.& Rk. V. R. Co. v. Rogers, 16 Neb., 117, I made a 
thorough examination of the adjudicated cases of the 
states having statutory provisions similar, or nearly so, to 
our own above cited, and came to the conclusion that 
the fee simple title to the streets of cities or villages, 
which passes by virtue of the acknowledgment and re- 
cording of, the plats, passes to and vests in the city or vil- 
lage. 

Section 56 of chapter. 12a of the Compiled Statutes pro- 
vides as follows: “The mayor and council shall have 
power * * * to provide for the opening, vacating, 
‘widening, and narrowing of streets, avenues, and alleys 
within the city, under such restrictions and regulations as 
may be provided by law.” This provision relates to cities 
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of the metropolitan class, but there is also a similar pro- 
vision relating to cities of the first class. 

The provision of statute first above quoted is ideutical 
with that of a statute of Iowa. That state also has a pro- 
vision of statute nearly identical with that last above cited. 
Under these statutes questions nearly similar to the one at 
bar have been several times before the supreme court of 
that state. The case of Dempsey et al. v. City of Burling- 
ton et al., 61 Ia., 688, I am unable to distinguish in prin- 
ciple from the case at bar. It is true the case appears to 
have been contested, not so much upon the want of power 
on the part of the city to vacate the alley in question and 
convey the land thus vacated, as the form in which it was 
sought to be done. Yet the court squarely decided the 
question of power to grant the vacated ground to a private 
person, as well as to vacate the alley. 

The case of Marshalltown v. Forney, 51 Id., 578, in- 
volves the same principle as the above, and was decided 
the same way. While I am inclined to follow these cases 
as far as is necessary to a decision of the case at bar, yet, in 
so far as it was the purpose and object of the city author- 
ities of Des Moines and Marshalltown, respectively, in 
vacating the alley involved, to enable themselves to grant 
away the vacated ground, I would not follow them, as I 
think that the sale or granting of such ground by the city, 
could only be done as an incident to the power to open and 
vacate. 

In the case of Williams et al. v. Carey, Mayor, et al., 73 
Td., 194, the court in the opinion says, after speaking of 
the several cases above cited, and others: “While in none 
of these cases, heretofore determined by this court, are the 
facts similar to those in the case at bar, yet the power of 
the city, in a proper case, to vacate a street, has been several 
times affirmed. Such power is clearly conferred by statute. 
Under it the power to narrow, widen, or vacate a street is 
practically unlimited, when it is exercised for the public 
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good, and yet it cannot be arbitrarily exercised under the 
pretense that the public good requires it. While this is true,. 
it is subject to equitable control, and, therefore, to a large 
extent, each case must be determined in accordance with. its 
own particular facts. An abutting lot-owner cannot arbi- 
tvarily object to the vacation of a street, or a part of a 
street, nor can he, upon slight grounds, prevent the accom- 
pl shment of that which is a material benefit to the general 
public; and the conclusion of the city council will, ordina- 
rily at least, be conclusive as to the question whether the 
vacation of a particular street is for the public good. 
This being so, the question is whether the plaintiffs will be 
materially damaged. ‘hat they will be damaged to some 
extent will be conceded; but no tangible property belong- 
ing to them will be taken or appropriated for the public 
benefit. In acity or other community, at least some rights 
of an mdividual must be subordinate to the general good.” 

In the case at bar the action is an equitable one, and the 
remedy sought is a perpetual injunction to prevent a sale 
of the vacated ground by the city, or its interference with 
the plaintiff in his enjoyment of the same as an open street. 
Plaintiff does not question the method by which the city 
has sought to vacate the street, or to sell the ground, but 
attacks its power to do either, and proceeds upon the theory 
that it not having the power to vacate, the street remains 
open, notwithstanding the vacating ordinance and the as- 
sessment and tender of damages to the abutting property 
holders. The question as presented by the pleadings, ad- 
missions, and evidence is, I think, fully answered by the 
statute which confers upon the city the power to vacate 
streets. 

Doubtless residence property in a city may be, and often 
is, so situated in respect to other streets that to vacate a 
certain street immediately fronting thereon would inflict 
an irreparable injury, and, as such, might be enjoined. But 
such case is not presented here. At the same time it must 
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be conceded that the vacation of Twenty-ninth street, as the 
parties call it, or Twenty-eighth street, as it is marked on 
the exhibit, would be an especial damage to the property 
of the plaintiff, not shared in by the property of the city, 
or of McCormick’s addition generally. The city con- 
cedes this by providing for the appraisement and tender of 
such damages, and the appraisement of the damages sus- 
tained by some fair and adequate method, and its payment 
by the city to the plaintiff is doubtless the relief to which 
the plaintiff was entitled. This relief he was entitled to 
upon the vacating of the street, which right is inconsistent 
with any on his part that the title to half of the street re- 
verted to him upon its vacation, as well as any right to use 
the vacated ground asa street. So that it all depends upon 
the right of the city to vacate the street, a right given by 
the letter of the statute; and I know of no reason through 
which it should not be made continuous and effective. 
The judgment of the district court is 


AFFIRMED. 
* Tue other judyes concur, 


STATE, EX REL, CHEMicAL Navrionat. BANK, v. SCHOOL 
Disrricr No. 9, SaermMan County, ET AL, 


[FILED OcToBER 7, 1890.] 


1. Limitation of Actions: A ProcEEpING BY MANDAMUS, not 
being otherwise provided for in the statute of limitations, held, 
to fall under the 16th section of the Code, and is barred at the 
end of four years. 


2. 


That the statute of limitations, although confined in 
terms, applies to all claims that may be made the ground of 
action at law, in whatever form they may be presented. 


ORIGINAL application for mandanwus. 
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Dawes & Foss, for relator. 
G. M. Lambertson, contra. 


Cases cited by counsel are in the main referred to in 
opinion. 


Coss, Cu. J. 


The Chemical National Bank of New York city, as 
relator, filed its petition August 31, 1888, for a peremptory 
writ of mandamus to compel the school board of district 
No. 9, of Sherman county, to report the indebtedness of 
said district, and the rate and amount of taxes required to 
pay the same, to the county clerk, and the county commis- 
sioners, commanding them to levy a tax upon all the tax- 
able property of the citizens of said district to pay such 
indebtedness, or to pay one-third thereof’ the first year en- 
suing, and an equal amount annually until the whole be 
paid, and commanding the county treasurer to collect and 
retain the same in special fund, and as often as $100 should 
be collected, to pay over the same to the clerk of the su- 
preme court, to be by him paid to the relator, on account of 
two certain school district bonds, lawfully issued by said 
district and held by the relator, numbered 5 and 8, respect- 
ively, for $500 each, dated July 1, 1874, payable in six 
years from date, with interest at ten per cent per aunum, 
amounting in all to $2,105, for the assessmeut, collection, 
and payment of which demand had been duly made, which 
demand has becn neglected and refused by said district 
board and said county officers, and no part thereof has 
been paid except such interest coupons as became due prior 
to January 1, 1879, which were paid. 

The defendants appeared and demurred to the petition. 

I. That it fails to state a cause of action. 

II. That the cause of action is barred by the statute of 
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limitations, or did not accrue within five years next pre- 
ceding the filing of the petition. 

The relator claims that the defendants admit, by de- 
raurrer, the facts set up in the petition; that district No. 9 
is a duly organized school district; that it borrowed, by 
legal methods, the money represented by the bonds Nos. 5 
and 8, used it for school purposes within and for the dis- 
trict, and paid the interest due prior to January 1, 1889. 

It contends that the demurrer should be overruled, be- 
cause “there is no doubtful question of the statute of 
limitations not running against this cause of action, in any 
former decisions of this court, as claimed by defendants.” 
That the distinction between a school district warraut, for 
money due, and a school district bond negotiated for the 
loan of money, is plain and evident, and ought not to be 
subject to the operation of the statute of limitations, for 
the reason that the warrant can only be drawn upon funds 
already provided and remaining in the treasury, and the 
bonds are issued as the obligation of the district to pay 
that amount, at a future day, on the public faith of the 
officers, and upon the presumption that they will do their 
duty in levying and collecting taxes in order to pay the 
bonds according to their Jegal purport. It contends that, 
under secs, 645-46—47-48 of the Code, mandamus should 
always issue where the right to require performance of the 
act is clear, and where no other specific remedy is provided ; 
and contends further that it isan established doctrine in the 
construction of statutes of limitation that cases within the 
reason and not within the words of the statute, as in this 
instance, are not barred, but may be considered as omitted 
cases in the act, the legislature not deeming it proper to 
limit them. 

In support of the application, the relator’s counsel cites 
the decisions of the supreme courts in several states, In 
Smith, Admr., etc., v. Lockwood, Exr., etc., 7 Wendell, 241, 
it was held, in the state of New York, in the year 1831, 
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“That the statute of limitation is not a bar to every 
action of debt, but only to those brought for arrearages of 
rent, or founded upon any contract without specialty ; and 
that the settled construction of the statute is, that it applies 
solely to actions of debt founded upon contracts in fact, as 
distinguished from those arising from construction of law.” 

In Bass v. Bass, 6 Pickering, 362, it was held, in Massa- 
chusetts, in 1828, in an action between merchants, on an 
account for goods sold and delivered, that, although ina 
ease in New York [5 Johns. Ch. Rep., 522] Chaucellor 
Kent had reviewed the authorities, and had come to the 
conclusion that merchants’ accounts are within the statute, 
where there is no item within six years, yet in a case re- 
ported 5 Cranch, 15, the court maintained the contrary 
doctrine ; and, as the langnage of the Massachusetts statute 
is clear, the court will ground its decision upon it. The 
words of the statute are: ‘All actions of account, and upon 
the case, other than such aecounts as concern the trade 
of merchandise between merchants, their factors or serv- 
ants, shall be commenced within the time limited. Such 
accounts are not within the statute. This is the most 
natural construction, and the only one the words of the 
statute will allow.” 

In Jordan v. Robinson, 15 Me., 167, the suit was an 
action of debt on a judgment of the supreme court of New 
‘Brunswick, British Province, rendered in 1818, to which 
was pleaded the general issue and the statute of limitations. 
The court held, “That the obligation is not a debt grounded 
upon any lending or contract within the meaning of the 
statute, but looking to the consideration of the judgment 
we find it founded upon an express contract, but one ex- 
cepted from the operation of the statute, being rendered 
upon a note in writing for the payment of money, attested 
by a witness.” Judgment was for the plaintiff in the year 
1838. 

In Keith v. Estill, 9 Ala., 669, the action was brought on 
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a judgment of the county court of Franklin county, Ten- 
‘nessee, rendered in 1820. The statute of limitations was 
pleaded, the plaintiff demurred, and the court overruled the 
demurrer. The supreme court, in 1840, Ormond, J., said: 
“T should be willing to rest the decision on the construc- 
tion of our statute, that the framers of the act by the word 
‘contract’ did not contemplate judgments, and that it is a 
casus omissus. ‘The contrary opinion has only been sup- 
ported on the ground that a foreign judgment is merely 
prima facie evidence of a debt; but the judgments of our 
co-states, rendered on service of process, are conclusive 
evidence of the debt when sought to be enforced in any 
other state.” From this opinion, Goldthwaite, one of the 
justices, dissented, and said, in his judgment, the plea inter- 
posed was a complete bar to the action. 

In Bedell v. Janney, 4 Gilman, 193, the supreme court 
of Illinois, in the year 1847, held that it was then a well 
established doctrine that cases within the reason but not 
within the words of the statute of limitation, are not barred, 
but may be considered as omitted cases which the legisla- 
ture had not deemed proper to limit.” 

In the case of Garland v. Scott, 15 La., 143, it was held 
by the supreme court of that state, in 1860, that “ stat- 
utes of prescription and limitation could not be extended 
from one action to another, nor to analogous cases, beyond 
the strict letter of the law.” 

It will not be disputed that, anciently from 1550‘ to 
1800, and subsequently, the views and arguments offered 
by the relator’s counsel in this case, and the precedents 
cited by him, in their own day, were the accepted rule and 
authority as to the significance and force of the writ of 
mandanus. But those days are past, and the economy of 
the law has enlarged the rule. It has been extended in 
this instance, as in many other remedies, and mandamus 
from a prerogative writ of the crown, or the state, to en- 
force an official duty, has modernly come to be an action at 
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or 
oO 


law involving all the merits of the inquiry. Hence de- 
murrer is entertained to the relator’s information. 

The important question raised by the demurrer is that 
of the statute of limitations applicable to the cause of ac- 
tion described by the relator. 

It was given out from this court, as early as 1870, in 
the case of Brewer v. Otoe County, 1 Neb., 382, that “the 
section of the Code of Civil Procedure providing that ‘an 
action upon a specialty, or any agreement, contract, or 
promise in writing, or foreign judgment, can only be 
brought within five years after the cause of action shall 
have accrued,’ applies as well to actions where counties, 
or other municipal corporations, are parties as between pri- 
vate persons, the law recognizing no distinction in suitors, 
but applying thesame rule to all.” The relator’s cause of 
action would seem to be within this rule under four of the 
conditions mentioned. 

In the case of May v. The School District No. 22 of Cass 
County, 22 Neb., 205, this rule was maintained. The 
plaintiff sued on a warrant for $75, dated September 9, 
1879, payable eighteen months after date. More than five 
years had elapsed after the maturity of the warrant before 
suit was commenced. The statute of limitations was ap- 
plied, and it was held that “the maxim, lapse of time is 
no bar to the rights of the sovereign, applies only to a sov- 
ereign state, and not to municipal corporations deriving 
their powers from the state, although their powers, in a 
limited sense, are governmental ; and thus it appears that 
the statute runs for and against cities, towns, and school 
districts in the same manner that it does for and against 
individuals.” . 

Arguments need not be prolonged in support of this 
proposition. It has been considered and settled. (The City 
of Cincinnati v. Evans, 5 O. St., 594; Same v. Church, 8 
Id., 298; Lane v. Kennedy, 13 Id., 42; School Directors 
v. Georges, 50 Mo., 194; Kennebunkport v. Smith, 22 
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Me., 445; Clements v. Anderson, 46 Miss., 581; Evans v. 
Evie County, 66 Pa. St., 225; St. Charles County v. Powell, 
22 Id., 522; Callaway County r. Nolley, 31 Id., 393; Ab- 
ernathy v. Dennis, 49 Id., 469; Perrenthal v. San Fran- 
cisco, 21 Cai., 351; Clark v. Towa City, 20 Wall. [U. S.], 
583; De Cordova v. Galveston, 4 Tex.,470; Underhill v. 
Trustees, ete, 17 Cal, 172; Baker v. Johnson Co., 33 Ia., 
151; 2 Dillon on Munic. Corp., sec. 668.) 

The question of the statute of limitations to be applied 
to municipal corporations, was again considered in this 
court, in July, 1888, in the case of the Vidlage of Arapa- 
hoe v. Albee, 24 Neb., 242, and it was held that “ the statute 
will run against a warrant issued by the proper authorities 
of a village, and the warrant will be barred in five years 
from the time it becomes due,” citing the decision in the 
case of Brewer v. Otoe County, supra. 

And again in the case of The School District No. 42 of 
Pawnee County v. The First National Bank of Xenia, Ohio, 
19 Neb., 89, the district bonds of the plaintiff in error, the 
cause of action sued upon, were signed by the moderator, 
director, and treasurer of the school district, dated October 
16, 1873, registered the 23d following, and issued by the 
district after the latter date. To one of the bonds for 
$200, due October 1, 1875, there was pleaded the statute 
of limitations, the action having been commenced July 26, 
1882, and there being evidence and indorsements on the 
bond, of the payment by the county treasurer, of interest 
thereon, March 22, 1878, $25; April 30, 1878, $60.25; 
June 15, 1878, $54, it was held that such evidence was 
competent to take the bond out of the operation of the stat- 
ute of limitations, which otherwise would have barred the 
action. 

If it be insisted that limitation is not to be applied to 
mandamus, as to the duties of municipal officers, it is 
answered that sec. 2 of title 1 of the form of civil actions 
of the Code of Civil Procedure declares that “the distinc- 
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tion between actions at law and suits in equity, and the 
forms of all such actions and suits heretofore existing, are 
abolished, and in their place there shall be hereafter but 
oue form of action, which shall be called a civil action,” 
the complainant to be known as the plaintiff, and the ad- 
versary as the defendaut in the case. 

In consonance with this provision it was held, in the 
case of The State, ex rel. of J. G. Miller, v. The County of 
Lancaster, 13 Neb., 223, that “a mandamus, under our 
practice, is an action at law, and is reviewable only on 
error and not by appeal.” This decision would appear to 
settle all the important questions contended for by the 
counsel for the relator, against his expressed views. Nor 
is the decision inconsistent with the modern rule of man- 
damus in this country. 

In the case of The Commonwealth of Kentucky v. The 
Governor of the State of Ohio, 24 Howard, 66, as early as 
1860, the chief justice of the United States, after remark- 
ing that “the court is sensible of the importance of this 
case, and of the great interest and gravity of the questions 
involved in it which have been raised and fully argued at 
the bar,” held “that a writ of mandamus does not issue 
in virtue of any prerogative power, and in modern prac- 
tice is nothing more than an ordinary action at law in cases 
where it is the appropriate remedy.” This application was 
for a writ of mandamus to compel the defendant to deliver 
up to the custody of the plaintiff the body and person of 
one Willis Sago, indicted of the offense of seducing and 
enticing Charlotte, a slave of C. W. Nuckols, to leave her 
master and escape into Ohio. The eause of action was 
fully inquired into, and the writ denied. (Kendall v. U. &., 
12 Peters, 615.) 

This new view, if it may be called so, has been so well 
settled, and so apparently proper, that our Brother Max- 
well in his work has adopted it, and said that “in modern 
practice mandumus is nothing more than an action at law 
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between the parties.” (Maxwell, Pl. & Pr., 729.) And 
while this principle cannot be misunderstood in this state, 
it does not seem to be less common to others. In the case 
of Dement v. Rokker, 126 Iil., 189, it was held “that man- 
damus was an action at law, to be governed by the same 
roles of pleading as in other actions, and was within the 
limitation act which provided that ‘all actions founded 
upon any judgment shall be commenced within sixteen years 
after the cause of action accrued, and not thereafter.’” ‘The 
supreme court of Illinois held further that the defense of 
this statute was good, and said that “obviously this pro- 
ceeding was comprehended within the term ‘action’ used 
in the statute.” (Peoria County v. Gordon, 82 Ill., 437.) 

Mr. J. L. High, in his important work on Extraordinary 
Remedies, sec. 355, lays it down that, in cases where the 
aid of mandamus is sought to compel public officers to 
draw their warrant for the payment of money “the right 
to relief, in this class of cases, may be barred by the statute 
of limitations.” That we believe to be this case, and we 
hold broadly that our statute of limitations, although con- 
fined in terms, applies to all claims that may be made the 
ground. of ‘action at Jaw in whatever form they may be 
presented; the same falling within the meaning and pur- 
port of section 16 of the Code, when not falling within 
any other. 

It does not seem doubtful, from the precedents and au- 
thorities cited, that the demurrer in this case is well taken, 
and that the statute of limitations isa bar to the writ, 
which is denied at the’ costs of the relator. 


Writ DENIED. 


THE other judges concur. 


Vou. 30] SEPTEMBER TERM, 1890. 529 


Pefley v. Johnson. 


Isaac Pervtey v. LEoNoRA Z. JOHNSON. 
[FILED OcToBER 7, 1890. ] 


1. Pleadings: LinERAL CONSTRUCTION. Under the Code, plead- 
ings are to be liberally construed, and if with such construction 
a petition states a cause of action against a defendant and in 
favor of the plaintiff, a demurrer thereto should be overruled. 


2. Petition: Exurpir MapDE Part Or, The facts on which a 
plaintiff bases his right to recover should be stated in asystem- 
atic and orderly manner, and not by making a mere exhibit a 
part of the petition. An exhibit, however, if made a part of a 
petition, is to be considered, and if the facts therein stated, in 
connection with those in the petition proper, show a liability of 
the defendant to the plaintiff,a demurrer that the facts stated 
therein are not sufficient, cannot be sustained. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 


J. W. West, for plaintif in error, cited: Rathbun v. R. 
Co., 16 Neb., 442. 


Holmes, Wharton, & Baird, contra, cited: Larimore v. 
Wells, 29 O. St., 18; McCormick Machine Co. v. Glidden, 
94 Ind., 447; McCampbell v. Vastine, 10 Ia., 588; Craw- 
ford v. Satterfield, 27 O. St., 421; Boone, Code Pleading, 
sec. 27. 


MAXWELL, J. 


A demurrer to the petition was sustained in the court 
below and the action dismissed. The question presented 
to this court is, “ Does the petition, when construed liberally 
as required by the Code, state a cause of action?” The 
petition, and exhibit which is made a part of it, is as fol- 
lows: 


“Plaintiff for cause of action states that on or about 
34 
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the 2d day of April, 1888, plaintiff entered into a con- 
tract in writing with defendant, Leonora Z. Johnson, a copy 
of which contract is hereto attached marked ‘ Exhibit A,’ 
and madea part hereof; that by the terms of said contract 
there was due from defendant to plaintiff on the 2d day 
of February, 1889, the one certain payment in the sum of 
$410, with interest at the rate of eight per cent on the sum 
of $2,950 from the 2d day of April, 1888, and interest 
thereun to date, all of which is now due and unpaid. 


“EXHIBIT A. 


“This agreement, made the 2d day of April, A. D. one 
thousand eight hundred and eighty-eight, between Isaac 
Pefley and J. K. Reid, the party of the first part, and 
Leonora Johnson, party of the second part, witnesseth: 
That said party of the first part agrees to sell to said party 
of the second part, and the said party of the second part 
agrees to purchase of the said party of the first part, on 
the terms hereinafter mentioned, the following real estate, 
situate in the county of Sarpy, and state of Nebraska, 
known and described as lots 1 and 28, in block 3, in Union 
‘Pacific subdivision of blocks 6, 7, 8, and 9, in Albright’s 
Choice Addition to South Omaha, as surveyed, platted, and 
recorded, The said party of the second part agrees to pay 
to the said Isaac Pefley for said land the sum of $5,000 
in payments as follows: $2,95U upon the delivery of this 
contract and $410 September 2, 1888, $410 February 2, 
18x9, $410 September 2, 1489, $410 February 2, 1890, 
and $410 September 2,189, All of said payments bear- 
ing interest from date until paid at the rate of eight per 
cent per annum, interest payable semi-annually. So soon 
as said purchase money and interest shall be fully paid 
(time being the essence of this contract), the said party of 
the first part agrees to make to said party of the second 
part, his heirs and legal representatives, a valid title in fee 
simple to said land, and for that purpose shall execute and 
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deliver to him a good and sufficient warranty deed for the 
same, subject, however, to the taxes for A. D. 1888, and 
subsequent taxes, which said party of the second part agrees 
to pay when the same become due and payable. 

“In case said party of the second part shall refuse or 
neglect to pay said purchase money and interest as agreed 
herein, he shall forfeit any rights he may have to said land, 
and also shall forfeit any money paid by him to said party 
of the first part to purchase the same, unless the said party 
of the first part shall elect otherwise. 

“The parties respectively bind their heirs and legal rep- 
resentatives to the faithful performance of the terms of 
this agreement. 

“The said party of the second part shall be entitled to 
the possession of said land so lougas he shall comply with 
the foregoing terms of sale; but upon a failure to comply 
with the same his right to the possession shall terminate, 
and he shall surrender the possession of said land and the 
improvements thereon, if any, to the said party of the first _ 
part. Z 

“Tn witness whereof, the said parties have hereunto set 
their hands, the day and year first above written. 

“Tsaac PEFLEY. 
“J. K. Rer. 
“Leonora Z. JOHNSON.” 

We do not approve of the practice of making a mere 
exhibit a part of a petition. It is better to make a di- 
rect statement of the facts in the order in which they 
occur, This is the direct and orderly method which a 
good pleader will observe. Where, however, an exhibit is 
made a part of a petition, and there are allegations therein 
tending to show a liability of the defendant to the plaint- 
iff, such allegations cannot be disregarded. For the pur- 
poses of the demurrer they must be taken as true. It is 
therefore admitted that there was due from the defendant 
to the plaintiff the sum of $410, with interest. 
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We place no stress upon the provision in contract that 
time shall be the essence thereof. 

By bringing an action to recover the money the plaintiff 
has waived his right to declare a forfeiture, if, indeed, such 
right ever existed. The defendant evidently has made a 
large payment on the land and has a strong equity therein. 
He is still indebted, however, for the unpaid purchase 
money and plaintiff has a right to recover the same. The 
judgment of the district court is reversed and the cause re- 
manded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Horton S. CaLuanp v. Martin V. NICHOLS FT AL. 
(FILED OcToBER 7, 1890.] 


1. Agistment: NEGLIGENCE: BURDEN oF Proor. Where there is 
no express contract as to the kind of feed and degree of care to 
be given by one who takes cattle to keep through the winter, he 
is bound to provide reasonable and ordinary feed for such stock, 
and to use reasonable and ordinary care to protect them from 
injury; but where a number of such cattle die while in charge 
of the bailee, the bailee upon stating that fact to the owner—in 
other words, accounts for the cattle—the burden of proof of neg- 
ligence is upon the owner. 


2. 


: EvrpENCcE. Held, That clear preponderance of the evi- 
dence showed the want of reasonable and ordinary care in feed- 
ing and caring for the stock in controversy. 


Error to the district court for Gage county. Tried 
below before APPELGET, J. 


Pemberton & Bush, for plaintiff in error, cited: Ransom 
v. Getty, 14 Pac. Rep. [Kan.], 487; Teal v. Bilby, 123 U. 
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8., 572; Mansfield v. Dole, 61 Ill, 191; Rey v. Toney, 24 
Mo., 600 [69 Am. Dec., 444]; Wood v. Remick, 9 N. E. 
Rep. [Mass.], 831; Malaney v. Taft, 15 Atl. Rep. [Vt.], 
327; Mills v. Gilbreth, 74 Am. Dec., 487. 


A. Hl. Babcock (Griggs & Rinaker with him), contra, 
cited: Maynard v. Buck, 100 Mass., 40, 49; Best v. Yates, 
1 Vent. [Eng.], 268; Leck v. Maestaer, 1 Camp. [N. P.], _ 
138 ; Schouler, Bailment [2d Ed.], secs. 23, 101 ; Edwards, 
Bailment, 236; Story, Bailment, sec. 443; 2 Parsons, Con- 
tracts, 131. 


MAXWELL, J. 


This action was brought in the district court of Gage 
county by the plaintiff against the defendant to recover 
for feeding and caring for certain cattle of the defendant. 

On the trial of the cause the jury returned a verdict for 
the defendant, upon which judgment was rendered. 

The plaintiff alleges in his petition that “in the month 
of August, 1887, he made and entered into a contract with 
defendants to furnish feed for and take care of uot to ex- 
ceed 200 head of cattle for said defendants, jointly, which 
cattle were to be furnished to plaintiff for that purpose by 
said defendants. * * * By said contract plaintiff was 
to be paid the sum of $4.50 per head from defendants, for 
feeding and taking care of said cattle. That pursuant to 
said contract defendants furnished plaintiff 123 head of 
cattle, which plaintiff received and took charge of under 
said contract, aud fed and cared for as provided in said 
contract; that plaintiff has fully and faithfully performed 
all the conditions of said contract by him to be done and 
performed; that defendants have paid plaintiff therefor 
only the sum of $150, and there is now due and owing 
from defendants to plaintiff on said contract the sum of 
$403.50, which defendants refuse and neglect to pay.” 

To this the defendants answered as follows : 
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“The defendants, for answer to plaintiff’s petition, say 
they admit that on the 10th day of August, 1887, the 
plaintiff made and entered into a contract with defend- 
ants to take 100 head of cattle or more, not to exceed 200 
head, and keep them in good shape, give them good care 
and plenty of food, and to deliver the same to defendants, 
or order, in the spring of 1888, and at a time when they 
can live well on grass, and in good condition, for the sum 
of $4.50 each, to be paid for in full by the defendants, on 
the delivery of the cattle in good condition, in the spring. 

“That on the 7th day of September, 1887, the de- 
fendants delivered and the plaintiffs received from the 
defendants 123 head of cattle, in good and healthy condi- 
tion, to be cared for in good shape, properly fed, kept, 
cared for, and to be redelivered to defendants in good 
condition, in the spring of 1888, according to the terms 
and provisions of said contract. 

x * * * x * x 

“The plaintiff then received said 123 head of cattle upon 
the above conditions, and undertook to use due and proper 
care in the management of said cattle, to properly feed, 
water, and shelter the same, and redeliver the said 123 
head of cattle in the spring of 1888, in good condition, to 
the defendants. But the said plaintiff, not regarding his 
said promise and undertaking, did not, nor would take due 
and proper care of said cattle, aud did not properly feed, 
water, and shelter the same, and when he was requested to 
redeliver the said 123 head of cattle at the time ‘mentioned 
in said agreement, he redelivered only seventy-four head 
of said cattle, and he has failed and neglected to deliver 
forty-nine head, the balance thereof, or any part thereof, 
nor paid the value thereof, amounting to the sum of $980, 
though often requested so to do, but, on the contrary 
thereof, the plaintiff so negligently and carelessly con- 
ducted himself with respect to the said cattle, and took so 
little care of them, and failed to properly feed, water, and 
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shelter them, and that by and through mere carelessness, 
negligence, and improper conduct of the said plaintiff and _ 
his servants in that behalf, the said 128 head of cattle all 
became poor, thin in flesh, and in a weak condition, and 
forty-nine head of said number died from the want of 
proper food, shelter, care, and attention on the part of the 
plaintiff, and while the same were in his custody, to the 
defendants’ damage in the sum of $980. 

“The defendants further allege that in order to prevent 
the whole number of said cattle from dying of starvation 
and exposure, they were compelled to and did incur great 
expense, to-wit, the sum of $199, in furnishing said cattle 
with proper food, care, and attention while the same were ~ 
in plaintiff’s possession under the contract aforesaid, and 
he was under obligation to furnish the same, but failed, 
neglected, and refused to do so, to defendant’s damage 
$199. 

The reply need not be noticed. 

The clear weight of testimony tends to sustain the alle- 
gations of the answer as to the negligence of the plaintiff 
in feeding and caring for the cattle. The fact that so large 
a number of them died while under his care is itself a 
strong circumstance tending to show negligence. There is 
some testimony in the record tending to show that the cat- 
tle were in a poor condition when received by the plaintiff. 
There is considerable more testimony, however, tending to 
show that they were in ordinary condition when received. 
There is no testimony whatever that the plaintiff made any 
objection to the condition of the cattle when he received 
them, and he seems to have been satisfied therewith. They 
were young cattle which had been raised in Iowa and 
shipped into this state. 

Where there is no express contract as to the kind of 
feed and degree of care to be given by one who takes cattle 
to keep through the winter, he is bound to provide reason- 
able and ordinary feed for such stock, and to use reason- 
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able and ordinary care to protect thém from injury; but 
where a number of such cattle die while in charge of the 
bailee, the bailee upon stating that fact to the owner—in 
other words, accounts for the cattle—the burden of proof 
of negligence is upon the owner. 

The burden of proof to show negligence where the stock 
has been accounted for, is upon the owner of the stock. 
In our view the defendant has clearly established such 
negligence. 

Objections were made to certain instructions which re- 
lated more particularly to the counter-claim of the defend- 
ant. As the defendant was allowed nothing on this coun- 
ter-claim, no error can be predicated on the instructions. 

There is no material error in the record and the judg- 
ment is 

AFFIRMED. 


Tue other judges concur. 


Louis SCHIELDS, APPELLANT, V. JOHN A. HorBacu 
ET AL., APPELLEES. 


[FILED OcToBER 7, 1890.] 


j. Real Estate: Oprion: CoNDITION PRECEDENT. The defendant 
gave the plaintiff a written proposition to sell certain real estate 
in the city of Omaha, for a specified price, conditioned that the 
plaintiff should pay within six months his note given to the 
defendant for merchandise, and’ pay the one-half of the price 
named during 1873and the balance in 1874. Held, That the pay- 
ment of the note within the time limited was a condition pre- 
cedent to the plaintiff’s right to accept the offer. 


2. ACCEPTANCE. Such proposition, to be binding, 
must be accepted on the conditions proposed within the speci- 
fied time, unless the party making the offer continues it to the 


time of acceptance. 
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: SPECIFIC PERFORMANCE DENIED. Under the 
evidence it was held, that the plaintiff is not entitled to a spe- 
cific performance of the agreement. 


On rehearing. 
John W. Lytle, and Pat. O. Hawes, for appellant. 


George B. Lake, A. N. Ferguson, and Ambrose & Duf- 
fie, contra, cited: Delaney v. Linder, 22 Neb., 280; Coon 
v. Knap, 8 N. Y., 402; Eliason v. Henshaw, 4 Wheat. [U. 
S.], 225; Smith v. Gibson, 25 Neb., 511; Pomeroy, Spe- 
cific Performances, 334, 335, 387, 388; Afason v. Payne, 
47 Mo., 517; Pott v. Whitehead, 5 C. E. Green [N. J.], 
55; Kerr v. Purdy, 51 N. Y., 629; Maughlin v. Perry, 
35 Md., 352-360; Jones v. Noble, 3 Bush [Ky.], 694; 
Brooks v. Garrod, 3 K. & J. [Eng.], 608 ; Hancock v. 
Charlton, 6 Gray [Mass.], 39; Jones v. Robbins, 29 Me., 
351; Hall v, Delaplaine, 5 Wis., 206; Pritchard v. Todd, 
38 Conn., 413; Decamp v. Feay, 5 8. & R. [Pa.J, 325; 
Shortall v. Mitchell, 57 Tll., 161; Young v. Daniels, 2 
Clarke [Ia.], 126; Taylor v. Longworth, 14 Pet. [U. S.], 
172; Glodbold v. Lambert, 8 Rich. Eq. [S. Car.], 155- 
164; Lott. v DeGrafenricd, 10 Id., 346; Wright v. Davis, 
28 Neb.,479; Waterman, Spec. Perf., 90, 196, 198, 434, 460, 
470, 471, 475, 490, 493; Little v. Thurston, 58 Me., 86; 
Warren v. Richmond, 53 IIll., 52; Ewald v. Lyons, 29 
Cal., 550; Holland v. Hensley, 4 Ia., 225; Minturn v. Sey- 
mour, 4 Johns. Ch. [N. Y.], 498* ; Icelntire v. Hughes, 4 
Bibb [Ky.], 186; Dawson v. Dawson, 1 Dev. Eq. [N. 
Car.], 98, 99;° Banks v. May’s Heirs, 3 A. K. Marsh. 
[Ky.], 436* ; Bib v. Smith, 1 Dana [Ky.], 580; Zucker 
v. Woods, 12 Johns. [N. Y.], 190; Afeynell x. Surtees, 1 Jur. 
(N. S.) [Eng.], 787; Williams v. Williams, 17 Beavan 
[Eng.], 213; Tucker v. Clarke, 2 Sandf. Ch. [N.Y], 
96*; Cutter v. Powell, 6 T. R. [Eng.], 320; Hvans v. U. 
8. Life Ins. Co., 64 N. Y., 804; Boston & M. R. Co. v. 
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Bartlett, 3 Cush. [Mass.], 224; Atlee v. Bartholomew, 69 
Wis., 43; McCulloch v. Eagle Ins. Co.,1 Pick. [Mass.], 
278; Lamon v. Jordan, 56 Ill., 204; Adams v. Lindell, 
1 B. & Ald. [Eng.], 681 ; Warren v. Bean, 6 Wis., 120 ; 
Marsh v. C., R. I. & P. R. Co., 75 Ta., 361 ; Low v. Tread- 
well, 12 Me, 441; McClintock v. Lang, 22 Mich., 212; 
Tiernan v. Roland, 15 Pa. St., 429; Porter v. Dougherty, 
25 Id.,405; Davis v. Hone, 2 Sch. & Lef. [Ir.], 341; 
Brashier v. Gratz, 6 Wheat. [U. 8.], 528; Roby v. Cos- 
sitt, 78 Ill., 638; Cooper v. Brown, 2 McLean [U. 8.], 
495; Redish v. Miller, 27 N. J. Eq., 514; Delevan cv. 
Duncan, 49 N. Y., 485; Lauer v. Lee, 42 Pa. St., 165; 
Washington 'v. McGee, 7 T. B. Mon. [Ky.], 131; Huf- 
man v. Hummer, 18 N. J. Eq., 83; Rogers v. Saunders, 
16 Me., 92; Hull v. Noble, 40 Id., 459; Higby v. Whit- 
taker, 8 O., 201; Remington v. Kelly, 7 Id., 432; Galley 
v. Galley, 14 Neb., 176; Doolittle v. Wheeler, 18 Id., 136; 
Hutchinson v, State, 19 Id., 263; Dodge v. Ruels, 20 Id., 
35; Wither v. Hoover, 24 Id., 605; Traphagen v. Shel- 
don, 19 Id., 76 ; Seymour v. Street, 5 Id., 85; Callahan 
v. Callahan, 7 Id, 41; Bell v. Sherer, 12 Id., 412; New- 
man v. Muller, 16 Id., 523; Sang v. Beers, 20 Id., 372 ; 
Charles v. Ashby, 14 Id., 2651, 


Norval, J. 


After the filing of the decision (28 Neb., 359), a re- 
argument was allowed upon the application of the defend- 
ant. Upon the second hearing the case was ably presented 
by learned counsel on both sides, by printed briefs and by 
oral argument. We have fully examined and reconsidered 
the testimony contained in the bill of exceptions, and have 
reached a conclusion different from that expressed in the 
former opinion. 

It appears from the testimony that on January 1, 1864, 
the defendant leased to the plaintiff the real estate in con- 
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troversy, situated in the city of Omaha, consisting of three 
and one-fifth acres, at an annual rental of $35, the 
plaintiff to pay all taxes assessed on the premises during 
the lease. The following May the defendant contracted to 
sell the plaintiff the leased premises for $1,600, of which 
$700 was to be paid by October 1, by doing the brick and 
stone work, and the plastering on a dwelling house for the 
defendant. The balance Shields was to settle for with his 
note, payable October 1, 1865. It is not claimed that this 
note was ever executed by the plaintiff. Upon the trial 
he testified that the $700 was paid in work, as agreed. 
This was, however, denied under oath by the defendant. 
While it is true that the plaintiff did considerable work 
upon the defendant’s house, the clear preponderance of the 
evidence shows that the plaintiff was fully paid therefor in 
cash, and by orders given by Schields, which were accepted 
and paid by the defendant. Horbach testified upon the 
trial, that nothing was ever paid by Schields upon the 
agreement of 1864. In this the defendant is corroborated 
by the memorandum of settlement, made between the par- 
ties on January 14, 1878, as well as by the fact that the 
plaintiff, on the same day, accepted a new lease of the 
premises. There can be no doubt that the agreement to 
convey was mutually canceled by the parties. It is so 
conceded by the plaintiff. 

It also appears from the testimony that the plaintiff, 
from 1864 to 1873, paid neither rent nor taxes. When the 
settlement was made on January 14, 1473, the plaintiff 
was indebted to the defendant for merchandise in the sum 
of $383.05, for which the plaintiff gave his note, bearing 
12 per cent interest. At the same time the defendant, in 
writing, leased the premises to the plaintiff for one year, 
fora rental of $50, the plaintiff also agreeing to pay the 
taxes for 1873. On the same day this lease was entered 
into, or the day following, the defendant made to the 
plaintiff the following proposition in writing : 
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“Omana, Jan. 15, 1873. 

“Having settled up all claims with Lew Schields to 
date, I now make him this proposition to purchase said 
premises of 34 acres. If said Schields will pay up his 
note of Jan’y 14th, for $383.05, and interest on same, in 
full within six months from date, J will sell him the 
premises leased to him Jan. 14, 1873, for $1,946, with 12 
per cent interest from this date, and the additional price 
or sum of what may be found due me for taxes paid by 
me for 1864, ’65, ’66, ’67, ’68, 69, ’70, ’71, and 1872, and 
interest at 12 per cent on. such amounts from date they 
were paid by me. 

“ This proposition is made to enable Schields to acquire 
title to said premises as a homestead, and his option to 
purchase shall continue during the lease he now holds, 
provided one-half of the same shall be paid up during the 
year. 1873, and the balance during 1874, with interest. 

“J, A. Horpacn.” 

This was simply a proposition to sell the premises, and 
required the acceptance of the plaintiff to make it binding 
on either party. And it must have been accepted within 
the time named, and on the conditions proposed, to be of 
any validity, unless the offer was continued until it was 
accepted. (Boston & Maine Ry. Co. v. Barrett, 3 Cush., 
224; Larmon v. Jordon, 56 Ill.,204; Eliason v. Henshaw, 
4 Wheat. [U. S.], 225; Potts v. Whitehead, 20 N. J. Eq., 
55; Waterman on Specific Performance, sec. 434.) 

Was this proposition accepted by Schields? It will be 
observed that the option to purchase was in the first place 
conditional that Schields should pay his note of $383.05 
within six months from the date of the proposition. There 
is no claim that any part of the note was paid within the 
time specified. But a very small portion was paid within 
a year, and the balance during the year 1875. Consider- 
able importance was attached in the former opinion to the 
fact that the defendant accepted the money on the note 
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after the time limited in the option for its payment. As 
we view the transaction, the receipt of the money after the 
time named for its payment, was not a recognition of the 
option. The note was not given as a part of the purchase 
price of the land, but in settlement for merchandise previ- 
ously sold by the defendant to the plaintiff. Had the note 
been given as a payment on the premises, then the accept- 
ing of the money would have constituted a waiver of the 
forfeiture. But the accepting ‘by Horbach of the money 
due him on another transaction, certainly did not have the 
effect to revive the option given to the plaintiff to purchase 
the property. The payment of the note within six months 
was a condition precedent to the plaintiff’s right to pur- 
chase the land. It is clear that the plaintiff acquired no 
interest in the property prior to 1875, for the note was not 
at that time fully paid. 

The option given Schields to purchase, was also condi- 
tioned that he should pay one-half of the purchase money 
during 1873, and the balance in 1874. The total pay- 
ments made by the plaintiff prior to February, 1875, as 
testified to by Horbach, were only $222.25, which was less 
than one-half of the principal and interest due on the note. 
No part of the purchase money was paid during the years 
1873 and 1874. 

The defendant testified that after February 1, 1875, the 
plaintiff made numerous payments aggregating $1,029.68, 
which were applied in payment of the balance due on the 
plaintiff’s note, and for rents and taxes; that nothing was 
ever paid on the land, and that plaintiff owed a balance on 
rent and taxes of $97.54 on January 14, 1878. 

The plaintiff testified that he made other payments in 
addition to those testified to by Horbach, and that all pay- 
ments were made upon the purchase of the land. The 
plaintiff put in evidence, Exhibit C, being a receipt signed 
by Horbach for various items, including certain notes and 
claims which were to be collected by the defendant. It 
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appears from the testimony that this receipt was given for 
the purpose of preventing the creditors of Schields from 
subjecting the claims to the payment of his debts. Several 
of the notes included in the receipt were not at the time in 
Horbach’s hands, but some of them were afterwards turned 
over to the defendant and were collected by him, and are 
included in the aggregate amount testified to by Horbach. 
Of the mechanic’s lien on the Union brewery of $400, and 
interest included in the receipt, the amount of $206.10 
only was collected, for which Horbach gives credit. The 
balance of this claim was uncollectible. The receipt recites 
that “the sum of $123.20 to his credit.” The plaintiff 
claims this shows that the note was at that time fully paid, 
and that the sum of $123.20 was credited as a payment on 
the land, and that the amounts subsequently collected by 
Horbach should be applied for the same purpose. The de- 
fendant contends that the item of $123.20 was a’ claim 
against James Vandanaker. It appears from the defend- 
ant’s testimony that this claim was never collected ; that 
one Collins gave his note in settlement of the matter, and 
at Schields’s request it was put into judgment, but was never 
paid. While the testimony is somewhat conflicting on the 
matter of payments, we fail to discover anything in the 
record that would justify us in disturbing the finding made 
thereon in favor of the defendant, by the district court. 
The entire conduct of the parties, as disclosed by the 
testimony, shows that none of the conditions of the option, 
either precedent or subsequent, were waived. The lease 
entered into in 1873 was, by agreement of the parties in- 
dorsed thereon, extended to December 31, 1875, Schields 
agreeing to pay as rent, in addition, to the $50 and taxes 
stipulated for in the lease, thirty cents for each 1,000 brick 
made and burned by the plaintiff on the premises during 
the year 1875. The taking of an extension of the lease, 
and agreeing to pay an increased rent, is indicative that 
Schields at that time did not consider that he had acquired 
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any rights under the option of January 15, 1873. It also 
appears that the defendant, in 1876, conveyed the lands in 
question to his father, A. Horbach. On January 14, 1878, 
a new lease was entered into between the plaintiff and the 
defendant, as executor of the estate of A. Horbach, de- 
ceased, for the period of three years. No objection was 
made by the plaintiff to the taking of a new lease from a 
different landlord, nor does it appear that the plaintiff at 
that time made any claim that he had an interest in the 
property, The plaintiff subsequently paid rents under 
this lease, the receipts therefor specifying that the money 
was received on ground rent. It is also established be- 
yond question that at about the time the 1878 lease ex- 
pired, the defendant leased two-thirds of the identical same 
property now claimed by Schields to one H. M. Hurlbut, 
for a term of four years, who took possession, planted two 
crops, and farmed the same during the entire term. The 
plaintiff, having full knowledge thereof, made no claim 
upon either the defendant or Hurlbut for the land. In the 
fall of 1879 the plaintiff moved his house near the south 
line of the tract in controversy. Schields claims that he 
did this of his own accord, to get his house away from an 
excavation at the brick yard. The defendant swears that 
the building was moved by his orders; that he told Schields 
if he would pay the balance due on rent, and the amount 
Schields had collected on the Creighton claim, and move 
his house to the south line, when the defendant came to 
lay out the tract into lots, that le would deed a lot to his 
wife. Horbach says that the plaintiff agreed to this and 
moved the house in accordance with that arrangement. The 
building not being moved far enough to suit the defend- 
ant, on his orders it was moved the second time, The 
whole circumstances appearing in evidence are inconsistent 
with the position now contended for by Schields that he had 
any interest in the premises. It is clear to our mind that 
Schields never accepted the proposition made by Horbach 
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in 1873. Until that proposition was accepted, the plaintiff 
was not bound thereby. Horbach could not have enforced 
the payment against Schields. The plaintiff not being 
bound, he was not entitled to a specific performance. 
(Waterman on Specific Performance, sec. 196.) 

The decree of the district court dismissing the plaintift’s 
bill was right and is 


AFFIRMED. 


THE other judges concur. 


Casstr A. STEVENS v. WasHrneton I, Carson. 
(FILED OcToBER 7, 1890.} 


1, Husband and Wife: Convzyancrs BETWEEN: BURDEN OF 
Proor. In acontest between a wife and a creditor of her hus- 
band, over property transferred to her by him, after the debt is 
contracted, she must establish that she is a bona fide purchaser, 
by a preponderance of the evidence. 


The fact that the wife had possession of 
the property, claiming ownership, when it was attached by the 
creditor of the husband, does not relieve her of the burden of 
proving that the transfer was not made to her for the purpose of 
hindering, delaying, and defrauding such creditor. 


Error to the district court for Fillmore county. Tried 
below before Morris, J. : 


F. B. Donisthorpe, for plaintiff in error. 


J. D. Carson, W. C. Sloan, and W. V. Fifield, contra: 


Cases cited by counsel are, in the main, referred to in 
opinion. 
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The plaintiff in error sued out a writ of replevin in the 
court below, against the sheriff of Fillmore county, to re- 
cover possession of a general stock of goods and merchan- 
dise, taken by defendant in error under several writs of 
attachment issued against Garrett Stevens, her husband ; _ 
she claiming title to the goods under an alleged bill of sale 
from her husband to her. She failed to give the replevin 
bond to the coroner, required by law, and the suit was 
prosecuted against the sheriff for the conversion of the 
property, praying for the restoration of the goods, or judg- 
ment: for their value. , 

The defendant answered admitting that he was sheriff of 
the county, and denying that the plaintiff was the owner 
of the goods. That orders of attachment were isued 
against Garrett Stevens and the goods seized by the de- 
fendants to satisfy the following claims: 


January 22,1889. Donald Bros.................. $208 48 
« 24, “ §. A. Blasland & Co........... 570 95 
“24, “ J.P. Robinson Notion Co..... 141 06 


Total.......... pdgeoteateber sess $920 44 - 


The only right and title of the plaintiff to the property, 
was by a pretended bill of sale made by Garrett Stevens -to 
her on the 15th of January, 1889, at which time said 
Stevens was wholly insolvent, of which the plaintiff had 
full knowledge and notice. That no consideration was 
paid by her on said pretended sale, which was entered into 
by the plaintiff and her husband with the intent and sole 
purpose of hindering and delaying the creditors of. her 
husband, and was nota bona fidesale. That plaintiff knew 
at the time the pretended sale was made that it was for the 
purpose and intent aforesaid ; that no change of possession 
took place, and that at the time defendant levied on said 

35 
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goods and chattels they were the property of said Garrett 
Stevens. : 

The plaintiff replied by a general denial. 

There was a trial to a jury, with a verdict, finding that, 
at the commencement of the action, the right to the pos- 
session of the property was in the defendant, with dam- 
ages assessed at five cents. The plaintiff’s motion fora 
new trial was overruled and the cause brought up to this 
court on the following assignments of error: 

“JT. The verdict is against the weight of evidence, is 
contrary to law, and the court erred in not granting a new 
trial. 

“TI. In refusing to give the first, second, third, fourth, 
fifth, sixth, seventh, and eighth instructions asked for by 
plaintiff, 

“JIT. In giving the third and fourth instructions asked 
for by defendant.” 

On the 15th day of January, 1889, Garrett Stevens, the 
husband of the plaintiff, was engaged in the dry goods 
and grocery business at Strang, Nebraska, and on that day 
he exe: uted and delivered to the plaintiff a bill of sale of 
his entire stock of goods, worth from $1,800 to $2,000. 
The consideration specified in the bill of sale was $1,150. 
At the time of the alleged sale, Garrett Stevens was in- 
debted in about the sum of $1,400, besides an alleged in- 
debtedness of $1,150 to his wife. He was the head of a 
family, and owned no property other than that covered by 
the bill of sale. The plaintiff was engaged in the milli- 
nery business at Strang at the time of the transfer. Her 
stock was of the value of about $300. At the time the 
bill of sale was made, Mr. Stevens was being pressed by 
his creditors for money, of which fact the plaintiff had 
knowledge. The plaintiff claims, and she and her husband 
both so testified on the trial, that she let her husband have 
money and property from time to time after their marriage, 
for which he agrced to account; that on the 30th day of 
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June, 1886, they had a settlement, by which it was found 
that he was indebted to her in the sum of $1,000; that on 
that day he gave her, in settlement, his promissory note 
for $1,000, due in three years, drawing six per cent inter- 
est; that when the bill of sale was made there was due 
upon the note $1,150; that part of the property was 
transferred to her in payment of this note, and that he, at 
the same time, gave her goods to the amount of $500, 
claiming that the same was exempt property. The stock 
covered by the bill. of sale was levied upon by the sheriff 
to satisfy the several writs of attachment sued out against 
Garrett Stevens. 

It was the theory of the defendant in the court below 
that the transfer of the property from Garrett Stevens to 
his wife was fraudulent, and was made for the sole purpose 
of hindering and delaying his creditors in the collection of 
their debts. The plaintiff testified, among other things, 
upon cross-examination, in answer to questions, as follows : 

Q. How did it come that he paid this (referring to the 
note) before it was due? 

A. Because his creditors were pressing him, and if I got 
the goods I could satisfy his creditors, whereas if they got 
it there would be only one or two that would get anything, 
and the rest would have to go without. 

Q. Were you not afraid that about the time you made 
this transfer that the creditors would come in and take the 
goods by attachment ? 

A. There were two houses that had written threatening 
letters. 

Q. You knew of that? 

A. Yes, sir. 

Q. And then you and he came to Geneva and had these 
matters drawn up? : 

A. Yes, sir. 

Q. Mr. Stevens came with you, 

A. Yes, sir. 
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Q. That was after the houses had made threats and were 
about to push their claims and collect their debts? 

A. Yes, sir. 

Q. Wasn’t this transfer from Mr. Stevens for the pur- 
pose of placing the property where these other creditors 
could not reach it? 

A. No, sir; it was not. 

Q. Didn’t you state a while ago that you knew that 
they were going to push their claims? 

A. I knew that, but I wanted it where Mr. Stevens’s- 
creditors could not get it all, but each get his share. 

Q. One did get it all. 

A. I wanted to loan him the money if he would leave 
the goods with me, and pay the debts, with interest. 

Q. Why didn’t you turn the goods over to them? 

A. They wouldn’t get that much out of them. 

Q. It was to pay your debts? 

A. It was to get the goods and pay it out to Mr. Bte- 
vens’ creditors. 

Q. That was the only object you had in making that 
transfer ? 

A. I knew there were sufficient goods to settle my own 
indebtedness and all his creditors, if I could keep them. 

. You say that he owed other creditors about $1,300? 
. Yes, sir. 

. And you $1,100? 

. Yes, sir, 

. Could that pay it out? 

. If I had continued in business I could have made it 
out of the goods, with what goods I have there in the store 
of my own. 

’ Q: Would you have made the transfer at the time if it 
had not been for the fact that these creditors were crowding 
your husband? 

A. Ishould not have molested Mr. Stevens till the note 
was due if it had not been for that. 


. 


rOPOPO 


Vor. 30] SEPTEMBER TERM, 1890. 549 
Stevens vy, Carson. 


Q. You told him that the creditors were coming on and 
you wanted to fix the matter up so as to put them off? 

A. No, sir; I did not tell him so. 

Q. It was the mutual understanding between you and 
Mr. Stevens that this should be done for that purpose? 

A. For the purpose that I should pay myself first and 
afterwards pay off the other creditors. 

It appears from the testimony contained in the bill of 
exceptions that Garrett Stevens on December 29, 1888, for 
the purpose of obtaining goods on credit, made a written 
statement to Donald Bros. of his liabilities as follows: 
“S$, A. Blailand, Quincy, Illinois, due March 1, $402.50; 
due January 1, $242.43; in small amounts, about $400 ; 
confidential, and all other debts not included above, not 
any.” It will be observed that the alleged indebtedness 
of Mr. Stevens to the plaintiff was not included in the 
above statement. It does not appear from the evidence in 
the record that the goods transferred to the plaintiff were 
invoiced. The property was turned over to her in the 
bulk without any separation from the stock, that part 
claimed as exempt from that claimed to have been pnr- 
chased. 

The bona fides of the transaction were directly in issue 
upon the trial in the district court. Upon this question 
the court instructed the jury, at the request of the defend- 
ant in error, as follows: 

“3, The jury are instructed that in a contest between 
the wife and the creditors of her husband, in regard to 
property transferred to her by him, there is a presumption 
against her which she must overcome by affirmative proof 
and prove beyond question. 

“4, The jury are instructed that in a contest between 
the wife and the creditors of her husband, in regard to 
property transferred to her by him, there is a presumption 
against her which she must overcome by affirmative proof 
and prove beyond question the bona fides of said sale.” 
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The giving of these instructions is made the basis of the 
third assignment in the petition in error. These instruc- 
tions appear to have been copied either from the syllabus in 
Aultman, Taylor & Co. v. Oberincyer, 6 Neb., 260, or from 
the instructions copied in the opinions in the cases of 
Lipscomb v. Lyon, 19 Id., 511, and Woodruff v. White, 
25 Id., 745. It is claimed that these instructions held the 
plaintiff to a greater degree of proof than is required in 
civil cases. They required the plaintiff, in order to recover, 
to establish the good faith of the transfer of the property 
beyond question, The word “question” is synonymous 
with “doubt.” The plaintiff, by the charge of the court, 
was therefore held to as high degree of proof as is required 
of the state in a criminal prosecution. It has been repeat- 
edly held by this court in civil cases, that the party huld- 
ing the affirmative of an issue, is only required to establish 
it by a preponderance of the evidence. (Patrick v. Leach, 
8 Neb., 538; Search v. Miller, 9 Id., 27; Kopplekom ct 
al. v. Hufman, 12 Id., 95; Altschuler v. Algaza, 16 Id., 
631; Dunbar v. Briggs, 18 Id., 97.) 

Where a debtor trausfers property to his wife, and such 
transfer is contested by the creditors of the husband, the 
presumption is against the bona fides of the transaction, 
and the law places the burden upon the wife to show that 
the sale was not made to defraud the creditors of the hus- 
band. But she is not required to satisfy the jury in such 
a case beyond question that the sale was an honest one. A 
preponderance of the evidence is all that is required. This 
view is in direct line with the decision of this court in 
the case of Thompson v. Loenig, 13 Neb., 386. We quote 
from the syllabus: “ When property is transferred by hus- 
band to his wife after a debt is contracted, as against that 
debt she must show by a preponderance of the proof that 
she is a bona fide purchaser.” 

The third and fourth instructions stated the rule too 
strongly against the wife, and should not have been given 
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tothe jury. It follows that Aultman, Taylor & Co. v. Ober- 
meyer, Lipscomb v. Lyon, and Woodruff v. White, are over- 
ruled, in so far as those cases hold that the good faith of 
transactions between husband and wife in relation to the 
transfer of property from the one'to the other, by which 
creditors are affected, must be established beyond question. 

Eight instructions requested by the plaintiff in error 
were refused. It is conceded in the brief of the plaintiff 
that no error was committed in not giving the first, second, 
third, fifth, and eighth, as they were substantially given by 
the court in his own instructions. 

Complaint is made of the refusal to give the plaintiff’s 
seventh request, which reads : 

“Tf you shall believe from the evidence that the prop- 
erty in controversy was in the possession of the plaintiff, 
she claiming to be the owner thereof, at the time it was 
taken under the attachment, this is prima facie evidence 
of ownership in her; and if you further believe, from the 
evidence, that while the plaintiff was so in possession the 
defendant took the same from her, then you should find the 
right of property in the plaintiff, unless you further find, 
from the evidence, that the plaintiff did not own the prop- 
erty, or that the sale thereof from Garrett Stevens to the 
plaintiff was without sufficient consideration.” 

This request does not contain a correct statement of the 
law applicable to the case. The fact that the plaintiff had 
possession of the property when taken under the writs of 
attachment, was not prima facie evidence against the attach- 
ing cveditors that she was theowner. In a contest between 
her and the creditors of her husband, the burden was upon 
her to satisfy the jury, by a preponderance of the testi- 
mony, that the property was not transferred to her to hin- 
der, delay; and defraud such creditors. The instruction 
entirely ignored the question of bona fides of the trans- 
action, and required the defendant to prove that the 
plaintiff did not own the property. The fourth and sixth 
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requests were not based upon the evidence in the case, and 
were properly refused. 

It is insisted that the court erred in sustaining the de- 
fendant’s objections to certain questions. propounded to the 
plaintiff by her attorney, when on the witness stand. It 
may be observed that such errors are not assigned in the 
petition in error, and will not be considered by this court. 

As there must be a new trial, we refrain from express- 
ing an opinion upon the sufficiency of the testimony to 
sustain the verdict. The judgment of the district court 
‘is reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 


A. J. McCary, ADMINISTRATOR, ETC., ET AL., APPEL- 
LEES, V. EBEN CooLEY ET AL., APPELLANTS. 


[FILED OcrosER 14, 1890.} 


1. Roview: BILL or ExcEPrions EssENTIAL. Alleged errors and 
matters of exception which are not properly subjects of record, 
must be preserved in writing and certified as required by statute, 
in order to be considered by the supreme court; and affidavits in 
support of, or in opposition to, any proceeding in the court below, 
must be embodied in a bill of exceptions. 


2. 


: STIPULATION INSUFFICIENT. A stipulation of the attor- 
neys in a cause stating that the record is a correct transcript of 
the proceedings, or that the files annexed are the original files, 
and that the transcript may be accepted as the bill of exceptions, 
may be sufficient to justify the judge in the court below in siyn- 
ing the same as a bill of exceptions, but forms no sufficient basis 
for the supreme court to consider the same as a bill of exceptions, 
without having been settled and signed as such. (See Credit 
Foncier v. Rogers, 8 Neb., 34.) 
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APPEAL from the district court for Knox county. Heard 
below before Powers, J. 


J. H. McIntosh, and John L. Webster (Ambrose & 
Strickler, being also of counsel), for appellants, cited, as to 
the notice of sale: Freeman, Executions, sec. 285; Mur- 
free, Sheriffs, sec, 676; Farr v. Sims, Rich, Kq. Cas. 
[S. Car.], 122, [24 Am. Dee., 396]. 


J. H. Berryman, and Holmes & Hays, contra, cited, on 
the same point: Code, sec, 497; Perkins v. Spaulding, 2 
Mich., 157. 


Coss, Cu. J. 


On the 28th day of March, 1887, the appellees and 
plaintiffs filed their petition in the district court of said 
county, to foreclose a mortgage given by the appellants and 
defendants, Eben Cooley and Phoebe, his wife, on a certain 
tract of land situate in said county, to-wit: The east half 
of the northeast quarter, and the east half of the southeast 
quarter of section 32; the west half of the northwest 
quarter, the west half of the southwest quarter, the east 
half of the southwest quarter, the southeast quarter of the 
northeast quarter, and the southeast quarter of section 33 ; 
the southwest quarter of the northwest quarter, the west 
half of the southwest quarter, and the southeast quarter of 
the southwest quarter of section 34, township 30, range 6 
west, aggregating seven hundred and sixty acres, to secure 
to the plaintiffs the payment of $2,700, according to the 
terms of certain notes and bonds therein described. The 
mortgagors were personally served by summons on April 
4, 1887. 

The Dakota Mortgage Loan Corporation, of Boston, 
Mass., made defendant by publication, answered on May 
19, 1887, that there was then due from the mortgagors 
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$950 on asubsequent mortgage, and a lien junior to that 
of the plaintiffs, for which judgment was asked and distri- 
bution of the proceeds of the mortgaged premises accord- 
ing to priority of liens. 

Ou the same day a decree was taken by the plaintiffs 
foreclosing their mortgage and directing the premises to be 
sold by the sheriff of the county as upon executions at law 
and the proceeds brought into court to be applied to the 
satisfaction of the sum of $3,115 as found due with costs 
and accruing costs. On the same day a decree was entered 
in favor of the defendant, The Dakota Mortgage Loan Cor- 
poration, asa junior lien to that of the plaintiffs on the mort- 
gaged premises, for the sum of $850 to be satisfied accord- 
ingly and to have execution therefor. On March 1, 1888, 
an order of sale was issued to the sheriff, the lands were 
appraised, aggregating the value of $4,880, and on April 13, 
1888, were sold to Eugene A. Crum for $3,325. A mo- 
tion to set aside the sale, supported by affidavits, upon the 
following grounds, was overruled, and the sale was con- 
firmed: 

“J. That the files of the cause were lost from the clerk’s 
office and could not be found at the time of the order of 
sale or the day of sale. 

“YI. That the notice of sale does not state the terms of 
sale. 

“JIT. On the day of sale there was no copy of the ap- 
praisal or of the clerk’s and treasurer’s certificate on file in 
the clerk’s office, and the appraisment was not its true 
value. 

“TV. The appraisers fixed a lower estimate than they 
thought the lands were worth, at the instance of the plaint- 
iffs. 

“CV, That one of the appraisers estimated it at $18 per 
acre. 

“VI. That they did not view the land in making their 
appraisement, At the commencement of this action tha 
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prior mortgage of the Phenix Insurance Company was 
unpaid, and was not made a party to the proceedings of 
foreclosure, by reason of which the lands did not bring as 
much as they otherwise would have brought. 

“VII. That said prior mortgagee has brought an action 
in the United States court for’ foreclosure, in which all 
parties interested are included, that the court may find the 
amount due to each lien holder. 

“VIIL That the plaintiffs agreed, prior to the bringing 
of this actions to take $2,500 and release their claim, and 
at their request the mortgage for $6,350 to the Dakota 
Mortgage Loan Corporation, to pay the claims of plaint- 
iff and others, was made and placed of record; after which 
the plaintiffs refused to accept the amount, and the Da- 
kota Mortgage Company refused to release its mortgage, 

defeating the proposition, and obstructing defendants from 
procuring it elsewhere, and causing the lands to be sold for 
less than their true value. 

“TX. That the lands should not have been sold in the 
parcels as returned. 

“X. That the lands did not bring two-thirds of the ap- 
praised value, but sold for less than their value in cash. 

“XI. That the mortgagors are in a position not to re- 
deem on account of the lien of the Dakota Mortgage 
Loan Company, which is in collusion with the plaintiffs; 
and after paying the commission to that company there is 
due from it sufficient to discharge the prior liens against 
the lands. 

It appears from the record, that the sale of the mortgaged 
premises, in this action, was duly confirmed by regular 
proceedings in open court on the 24th day of May, 1888. 

On the 14th day of June, 1888, the Hon. Isaac Powers, 
Jr., judge of said court, by an order at chambers, after 
reciting that it had been made to appear on behalf of said 
defendants that they had been unable, without fault on 
their part, to secure the settlement of a bill of exceptions 


oO 
or 
oO 
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in said cause, within the time allowed by law, extended 
such time and allowed them forty days from said date in 
which to prepare such bill of exceptions, and submit the 
same to the adverse party, or his attorney, for examination 
and amendment. This order was made upon the affidavit 
of Pheebe Cooley, one of the defendants in the case, which 
affidavit is in the files. Besides these two papers, there is 
nothing in the case in any manner referring to a bill of 
exceptions; but there is a stipulation which was probably 
intended by the parties to supersede and take the place of 
a bill of exceptions. This it cannot do. In the case of 
Ray v. Mason, 6 Neb., 101, this court held, as appears 
from the syllabus, “when evidence has been introduced in 
the court below, which is not properly a matter of record, 
a party who desires to avail himself of it in the supreme 
court, must preserve the same by a bill of exceptions.” 

This case was followed by that of the Credit Foncier of 
_ America v. Rogers, 8 Id., 34. In that case, like the one 
at bar, the parties had entered into a stipulation as to the 
facts and evidence upon which the judgment of the trial 
court was based. J copy the syllabus entire: 

“1, Exceptions which are not properly a matter of rec- 
ord must be preserved in writing, and properly certified 
by the presiding judge in order to be considered by the 
supreme court; and affidavits in support of, or in oppo- 
sition to, any proceeding in the court below, must be em- 
bodied in a bill of exceptions. 

“2. A stipulation of the attorneys in the cause, stating 
that the record is a correct transcript of the proceedings, 
may be sufficient to justify the judge in the court below in 
signing the bill as presented, but forms no basis tor the 
supreme court to consider the matters embodied in the bill 
of exceptions.” This case was followed in the subsequent 
ones of State, ca rel. Stratton, v. Knapp, 8 Id., 436; Ault-. 
man v. Howe, 10 Id., 8; Eaton v. Carruth, 11 Id., 231; 
Walker v. Lutz, 14 Id., 274; Iyle v. Chase, Id., 528; 
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Dolen v. State, 15 Id., 405; Tessier v. Crowley, 16 Id., 
369; McMurtry v. State, 19 Id., 147. 

Of the four points presented by the plaintiffs in error, 
three are based exclusively upon matters falling within the 
rule of the above cases, and not being presented by a bill 
of exceptions, cannot be considered by this court. 

Objection is made to the notice of sale. A copy of the 
notice of sale, with an affidavit of the publication thereof, 
1s attached to the sheriff’s return, and will be deemed and 
taken as a part of such return, and accordingly as a part 
of the record proper. There are two objections made to 
the notice. First, that it does not contain the title of the 
cause; and, second, that it does not state the terms of sale. 
As to the first objection, the title of the cause as contained 
in the caption of the petition is: “A. J. McCarn, Admin- 
istrator for the Heirs of Susan K. Peterson, Deceased, 
Alex. K. Peterson, and Jerome Dickson, Plaintiffs, vs. 
Eben Cooley and Pheebe Cooley, Dakota Mortgage Loan 
Corporation, and J. H. Yates, Defendauts.” The words 
“for the heirs” in the above are clearly surplusage, and 
were so considered by the parties, as they are dropped 
out of the title in the subsequent papers. With the ex- 
ception that these surplus words are omitted in the notice, 
the title of the case is the same, and their omission is 
proper, if at all material. While there is no provision of 
statute requiring the notice of sale to contain the title of 
the cause, it has always been customary, and as a mark of 
identification the notice should contain substantially the title 
of the cause. But the retention of useless and meaning- 
less words that may have crept into the title, as used in 
other papers in the case, will not vitiate the notice. 

As to the second objection, the notice contains the words 
“sell said real estate at public auction to the highest and 
best bidder for costs to satisfy said two orders of sale.” 
The word costs is so obviously a typographical error, the 
word cash being intended, that no one could have failed to 
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understand it. The statute does not provide that notices 
of sale contain the terms of sale; nor does it, that I can 
find, in terms prescribe or fix such terms; but as the object 
and purpose of foreclosure proceeding is to reduce the claim 
of the plaintiff to cash, and as there is no provision for 
making such sales upon credit, or for receiving anything 
else in payment for mortgaged premises but current money, 
all persons must and do presume that such sales will be 
made for cash alone, yet it is a custom to be approved and 
eucouraged, that such notices contain the terms—cash, as a 
matter of form. But unless the language of the notice is 
calculated to mislead to the belief that the terms of sale 
are to be other than for cash, it must not be held sufficient. 
The order of the district court is 


AFFIRMED. 


THE other judges concur. 


Georcre Horst ET au. v. McCormick HARVESTER 
MacnineE Co. 


[FILED OcTOBER 14, 1890.] 


1. Decedents’ Estates: CLAIms AGAINST: JURISDICTION. An 
action against heirs, devi-ees, or legatees to recover real or per- 
sonal estate which has been received by them as distributees, of 
any estate which is liable for any debts under the tenth subdi- 
vision, or division of contingent claims, of sec. <67, chapter 23, 
Comp. Stats., is not an original action, but a special proceed- 
for the entorcement and collection of a claim allowed or estab- 
lished in the county court. The district court of the proper 
county has jurisdiction of such proceedings. 


2. 


: LIMITATIONS. In acase where a claim against a 
decedent’s estate was allowed in the county court, an appeal 
upon such allowance taken to the district court, by the admin- 
istrator, the claim again allowed in the district court and certi- 
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fied back to the county court, held, that the one year’s time 
limited for bringing an action or proceeding thereon under sec- 
tion 266 of chapter 23, Comp. Stats., commenced to run upon 
the entry of such certification in the county court. 


Error to the district court for Polk county. Tried 
below before Norvat, J. 


A. C. Montgomery, for plaintiffs in error, cited: Ball v. 
La Clair, 17 Neb., 39. 


R. Wheeler, contra. 


Coss, Cu. J. 


This action was brought in the district court of Polk 
county for the purpose of establishing the lien of the plaint- 
iff upon certain real estate, the property of W. B. Dayde- 
mude, deceased, which had been by the county court of 
said county distributed to and received by the heirs of said 
deceased and by them conveyed to other persons who were 
also made defendants. 

The plaintiff’s claim against the deceased, which was for 
agricultural machinery sold to him in his lifetime, was 
presented to the county court and by it allowed, whereupon 
the administratrix of the estate appealed the said case to 
the district court. Here the judgment of the county court 
was affirmed., The judgment was afterwards, on the 15th 
day of June, 1888, duly certified by the said district court 
to the said county court, and the administratrix of said 
estate was thereupon by the said county court ordered to pay 
thesame out of any personal property or moneys belonging 
to said estate and in her-hands. There was no money or 
other personal property belonging to said estate, and in the 
meantime, on the 30th day of March, 1886, upon hearing 
in the said district court for a partition of said estate 
amongst the heirs at law of said deceased, it was finally 
decreed that said defendants, Laura Labbart and Alice 
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Hanson, have as their share of said estate the south half 
of the southeast quarter of section 24,in township 15, of 
range 8 west, in Polk county, and that they, the said 
Laura Labbart and Alice Hanson, pay all just claims 
against said estate. 

The foregoing is the cause of action as set out in the 
amended petition. There had been a petition which was 
demurred to, and the demurrer sustained. There was 
neither demurrer nor answer to the amended petition, which 
was taken as confessed by default, and upon evidence, 
judgment was rendered for the plaintiff for the sum of 
$144.07 and costs, which was madea lien upon the real 
estate above described. 

The cause was brought to this court upon error. The 
following are the errors assigned : 

“JT, The cause of action is against heirs and their as- 
signees, to recover under section 266, chapter 23, Compiled 
Statutes, and was not brought within one year from the 
time said action accrued. 

“JI. The court had no jurisdiction of the cause of 
action. 

“TIT. The court erred in overruling the demurrer. 

“TV. The court erred in entering judgment on the 
amended petition. 

“WV. The defendant in error had obtained judgment 
against Cornelia Daydemude, who is one of the plaintiffs in 
error, for this same cause of action, which said judgment 
is a bar to any further cause of action. 

“VI. The amended petition of the plaintiff was not 
filed within thirty days from the 22d day of May, 1888, 
and the plaintiffs herein had no knowledge of the filing of 
said petition until after judgment was rendered thereon. 

“VII. For errors of law appearing in this case.” 

There was no motion for a new trial, nor is there any 
bill of exceptions in the case. All of defendants being in 
default of an answer, we can only look to the amended 
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petition for the facts of the case. If they are sufficient to 
constitute a cause of action, the judgment must be affirmed. 
Plaintiff in error, in the brief of counsel, presents five 
points: First, that the county court, as a court of probate, 
having exclusive original jurisdiction of all matters of 
probate, settlements of estates of deceased persons, etc., the 
district court has no jurisdiction of this case. The pre- 
mises are true, but the conclusion is false. This action is 
not an original one, as between the plaintiff and the estate 
of the deceased or his administrator, but is founded upon 
the judgment of the county court in the original proceed- 
ing therein, which, however, was for a time suspended by 
the appeal to the district court. 
Section 266 of chapter 23 of Compiled Statutes pro- 
vides that, “When the heirs, devisees, or legatees shall 
‘have received real or personal estate, and shall be liable 
for any debts, as mentioned in this subdivision, they shal} 
be liable in proportion to the estate they may have respect- 
ively received; and the creditor may have any proper 
action or suit in law or equity, and shall have a right to 
recover his claim against a part or all of such heirs, devisees, 
or legatees to the amount of the estate they may have re- 
spectively received; but no suchi action shall be maintained 
unless commenced within one year from the time the claim 
shall be allowed or established.” In the case at bar, while 
the claim was, in one sense, “allowed or established” by 
the judgment of the county court, yet, as we have seen, 
such allowance or establishment was suspended by the ap- 
peal to the district court, and it only became operative 
upon being affirmed in the latter court, and certified back. 
This appears by the record to have been done on or before 
the 25th day of June, 1888, but it does not definitely ap- 
pear when the same was done. From the amended petition 
it appears that the claim was allowed in the county court 
on the 24th day of May, 1886. ‘That the case was appealed 
to the district court, where it was heard on the 11th day 
36 
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of March, 185, but it does not appear when the decision 
or judgment of said court was rendered thereon. But it 
does appear that the administratrix gave notice of appeal 
to the supreme court, but that no such appeal was ever 
perfected. It also appears from the amended petition that 
the said judgment was certified back to the county court 
on the 15th day of June, 1888. The summons in the case 
at bar was issued and bears date on the 14th day of March, 
1888, so that if it appeared that judgment was rendered 
in the case on the same day that the hearing was had in 
the district court, and it were held that the one year limi- 
tation of the statute above cited commenced to run at the 
date of the judgment, it would have expired the day be- 
fore the one upon which the suit was commenced. But it 
does not appear, nor is there any presumption, that the 
judgment was rendered on the same day of the hearing in 
the district court; nor do I think that the one year limita- 
tion commences to run from the date of the judgment in 
that court, but from the time when the record of the case 
in the county court would prove the fact that the claim was 
allowed or established. 

The point that the action was prematurely bronght is 
not made. Had it been, it would have been an embar- 
rassing one. 

The only judgment which appears to have been rendered 
in favor of the plaintiff against Cornelia Daydemude was the 
order of the county court made upon the certificate of the 
allowance or establishment of the said claim by the district 
court. This was no bar to the suit now being considered ; 
on the contrary, it is the foundation and cause of action 
upon which this suit is based. It does not appear that any 
demurrer to the amended petition was overruled, or even 
presented, It dves not appear that the plaintiff was lim- 
ited to thirty days in which to file an amended petition. 
The same must therefore be presumed to have been filed in 
time, 
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There being no bill of exceptions, of course no errors of 
law occurring at the trial appear in the case. The judgment 
of the district court is 


AFFIRMED, 
MaxwWELL, J., concurs. 


Norvat, J., having tried the cause in the district court, 
did not sit. 


SAMUEL GOLDSMITH ET AL. v. W. A, FULLER ET UX. 
[FILED OcTOBER 14, 1890. ] 


1. Husband and Wife: Crepiror’s BILL. Ina creditor’s bill 
brought to subject certain real estate conveyed by a husband to 
his wife, the proof clearly established the fact that the consid- 
eration which paid for the real estate was derived from the sep- 
arate estate of the wife, but that the title was taken in the 
name of the husband under a parol agreement to convey to her 
on demand. The court below having found in favor of the wife, 
held, that the judgment was supported by the clear weight of 
evidence, : 


Held, That the proof failed to show that the 
creditor had relied upon the husband being the owner of the 
property in extending certain credit. 


Error to the district court for Valley county. Tried 
below before Tirrany, J. 


Nightingale Bros., for plaintiffs in error. 
Wall & Bradley, contra, 
MaxweELL, J. 


This is an action in the nature of a creditor’s bill 
brouglit by the plaintiffs against the defendants, to subject 
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certain real estate held by Eliza Fuller to the payment of 
the plaintiffs’ judgments. The defendants are husband and 
wife, and the conveyance was made directly by the hus- 
band to his wife. There isa stipulation of facts in the 
record as follows: 

“And now come the plaintiffs by Nightingale Bros., 
their attorneys, and the defendant Eliza Fuller by her at- 
torneys, Wall & Long, and stipulate and agree that the 
following facts are true and shall be received in evidence 
in said cause, to-wit: 

“1, That said plaintiffs are partners doing business un- 
der the firm name of Goldsmith, Stein & Co. 

“2, That at the February term of the county court of 
said county, on, to-wit, the — day of February, 1887, said 
plaintiffs recovered a judgment against Josephine R. Ful- 
ler, E. S. Fuller, and the defendant W. A. Fuller in the 
sum of $339.59 and $5.60 costs, and that said judgment 
is still in full force and wholly unpaid. 

“3, That a certified transcript of said judgment was on 
February 11, 1887, duly filed and docketed in the district 
court of Valley county, Nebraska, and that on February 
12, 1887, plaintiffs caused an execution to be issued on 
said judgment, which was delivered to the sheriff of said 
county, to-wit, W. B. Johnson. 

“4, That said sheriff, for want of goods and chattels 
of Josephine R. Fuller, E. 8. Fuller, and the defendant 
W. A. Fuller whereon to levy, levied said execution, by 
instructions of plaintiffs, upon the real estate described in 
said petition as the property of said W. A. Fuller, defend- 
ant, on February 14, 1887, and on February 17, 1887, 
duly advertised said property to be sold under said execu- 
tion upon the 19th day of March, 1887, atone o’clock P. 
M.; that said real estate was not sold by said sheriff on said 
day for the reason that the legal title to said premises ap-_ 
peared of record in the defendant Eliza Fuller. 

“5, That said defendant Eliza Fuller is the wife of thre 
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defendant W. A. Fuller, and the said E. §. Fuller is the son 
of the defendant W. A. Fuller, and the said Josephine R. 
Fuller is the daughter-in-law of the defendant W. A. Ful- 
ler and the wife of E.S, Fuller; and each of said co- 
judgment debtors, to-wit, Josephine R. Fuller, E.S. Fuller, 
and W. A. Fuller, is insolvent, and said W. A. Fuller is 
unable to pay said judgment debt unless the real property 
so levied upon is applied to the payment of the same. 

“6, That on December 18, 1886, the defendant W. A. 
Fuller made and delivered a deed of conveyance of the 
real estate, in plaintiff’s petition described, to the defend- 
ant Eliza Fuller by deed of general warranty, * * * 
That though said deed recites a consideration of $2,000, no 
consideration actually passed or moved from said Eliza 
Fuller, to her husband, the said W. A. Fuller at the time 
of said transfer, nor subsequent thereto. 

“2, That on August 4, 1886, defendant W. A. Fuller 
signed, executed, and delivered to plaintiffs’ three notes 
as follows, to-wit: one for $318.32, due November 1, 
1886; one for $318.32, due January 1,1887; and one for 
$318.32, due March 1, 1887; each drawing interest at ten 
per cent per annum from March 24, 1886; that said notes 
were signed by said Josephine R. Fuller and E. S. Fuller 
as principal makers, and by said W. A. Fuller as surety, 
and were given to secure an extension upon indebtedness 
then due these plaintiffs. 

“8, That at the time said notes were signed by defendant 
W. A. Fuller, and said extension of time so given to the 
said Josephine R. Fuller and the said E. 8. Fuller, the 
said Josephine R. Fuller was conducting a general retail 
mercantile business in the town of Arcadia, Valley county, 
Nebraska, and was the owner and in possession of a store 
and stock of goods. 

“9. That on November 15, 1886, the first of said above 
mentioned notes was paid in full. That prior to the ma- 
turity of the second note, all of the property of the said 
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Josephine R. Fuller was seized under writs of attachment 
at the suit of divers cfeditors of said Josephine R. Fuller, 
and was ultimately sold to satisfy the jndgments obtained 
by said creditors. . 

“10. That prior to these transactions, on, to-wit, the 
25th day of November, 1881, while the defendants were 
residing in the state of Towa, the defendant Eliza Fuller 
conveyed to her husband, the defendant W. A. Fuller, by 
deed of general warranty, certain real property situated in 
the town of Eldora, Hardin county, and state of Iowa, of 
the value of $2,500. * * * 

“11, That the said real property situate in Eldora, Har- 
din county, state of Iowa, was on January 27, 1886, ex- 
changed for the real property in plaintiffs’ petition de- 
scribed, situated in North Loup, Valley county, Nebraska, 
and a deed of general warranty was made and delivered by 
J. G. Corey and wife, of North Loup, property in which 
the defendant W. A. Fuller is named as grantee. * * * 
That said deed from said Corey to said W. A. Fuller was 
entered in the numerical index of Valley county, Nebraska, 
and filed for record on February 26, 1886, and was re- 
corded in book 5, at page 616, of deed record of said 
county. That the title to the property in plaintiffs’ peti- 
tion described was placed and vested in defendant W. A. 
Fuller, with the knowledge and consent of the defendant, 
Eliza Fuller. 

“12, That defendaut Eliza Fuller was, prior to Novem- 
ber 25, 1884, possessed of a sepdrate estate, and is pos- 
sessed of a separate estate at the present time, and is now 
conducting « business in her own name in Arcadia, Valley 
county, Nebraska, as a married woman trader. 

“13. That there was no instrument of record in Valley 
county, Nebraska, showing that defendant Eliza Fuller 
had any interest in the real property described in plaint- 
iff’s petition, other than that of wife of said W. A. Fuller, 
until the recording of the deed from said W. A. Fuller to 
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said Eliza Fuller of the said premises, on December 24, 
1886. 

“14, That on May 3, 1887, plaintiffs recovered a judg- 
ment, as in plaintiffs’ supplemental petition alleged, against 
defendant W. A. Fuller, and Josephine R. Fuller, and E. 
S. Fuller in the sum of $353.67, and $5.85 costs, in county 
court of said county, and that the same was duly filed and 
docketed in the district court of said county on May 26, 
1887. 

“15. That said last mentioned judgment was obtained 
upon the third note described in paragraph 7 of this stip- 
ulation, for the sum of $318.32 and interest at 10 per cent 
per annum from March 24, 1886, and that the same is still 


in full force and unpaid. 
“ NIGHTINGALE Bros., 


“Attorneys for Plaintiffs. 
“Watt & Lone, 
“Attorneys for Defendants.” 

In addition, the testimony of a number of witnesses is 
preserved in the record. This testimony will be referred 
to when discussing the correctness of the judgment. 

The court made special findings in the case and rendered 
judgment as follows : 

“ Now on this 23d day of May, A. D. 1888, this cause 
coming on to be heard on the petition and supplemental 
petition of the plaintiffs, and upon the separate answer of 
Eliza Fuller and the reply of the plaintiffs thereto, plaintiffs 
appearing by their attorneys, Nightingale Bros., and the 
defendant herself and by her attorneys, Wall & Long, and 
after hearing the testimony of both the plaintiffs and the 
defendant, and the stipulation of facts filed herein, as a 
finding of facts in said cause, the court finds specially as 
follows, to-wit: 

“First. That the real property mentioned in plaintiffs’ 
petition was deeded by direct conveyance from her husband 
W. A. Fuller to the defendant Eliza Fuller. 
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“Second. That said transfer was so made without any 
actual consideration moving from the said Eliza Fuller to 
her husband at that time or subsequent thereto, 

“Third. That the notes, which were the foundation of 
judgments, were signed and delivered prior to the convey- 
ance of said real estate to said Eliza Fullerby W. A. Fuller, 
but that the judgments thereon were obtained subsequent 
to said conveyance, 

“Fourth. That no instrument or agreement in writing 
was ever made between Eliza Fuller and W. A. Fuller 
creating or declaring a trust except the deeds in evi- 
dence. * * * A 

“Fifth. That the signature of W. A. Fuller to said 
notes was obtained as additional security to the notes of 
E. 8. Fuller and Josephine R. Fuller, the consideration 
therefor being an extension of time on said notes. At the 
time of granting such extension of time the plaintiffs had 
examined the records of Valley county, Nebraska, and 
knew that the legal title to said property was in the de- 
fendant W. A. Fuller, and relied upon such knowledge in 
accepting W. A. Fuller as security. 

“Sixth. That W. A. Fuller did not represent to plaint- 
iffs that he was the owner of said real estate. 

“As a conclusion of law the court finds: 

“First. That the property in controversy was never the 
property of defendant W. A. Fuller; that he held it simply 
in trust for the defendant Eliza Fuller and her heirs. * * 

“Second. That having declared the trust prior to the 
attaching of any specific lien of plaintiffs, her equities 
were superior to those of plaintiffs. * * * It is there- 
fore ordered, considered, and adjudged that the action of the 
said plaintiffs be dismissed, and that the defendant Eliza 
Fuller go hence without day and recover her costs.” 

One of the attorneys for the plaintiffs testifies that before 
an extension of time was granted to the defendant’s son, 
for which W, A. Fuller became surety, he inquired of 


VoL. 30] SEPTEMBER TERM, 1890. 569 
Goldsmith v. Fuller. 


W. A. Fuller if he was the owner of the real estate in 
controversy, and that he (Fuller) assured him that he was; 
and that, relying upon such assurance, he had consented to 
an extension of the time of payment. W. A. Fuller, in his 
testimony, denies that the attorney in question ever made 
any inquiry of him as to the ownership of the property. 
"All the testimony tends to show that the property in 
controversy was purchased and paid for out of the wife’s 
separate estate, and there is no doubt that the title was 
taken in the name of the husband under an agreement 
with his wife that he would reconvey to her upon demand. 
Considerable stress is laid by the plaintiffs upon this being 
an oral agreement and hence could not be enforced. 
Whether such would be the case between the parties or 
not we need not now stop to inquire, as a deed has been 
made in pursuance of the alleged contract. No doubt if a 
wife places her property in the hands of her husband, and 
permits him to deal with it as his own and to exercise acts 
of ownership over the same, as by the sale or exchange of 
portions thereof, and he is permitted to use the same as a 
basis for credit, and contract debts upon the faith of his 
ownership thereof, the equity of the creditors will be su- 
perior to that of the wife. This was the rule established 
in Roy v. McPherson, 11 Neb., 197, and McGovern v. 
Knox, 21 O.8t., 547: “That he who, having a right or an 
interest, by his conduct influences another to act on the faith 
of its’ non-existence, or that it will not be asserted, shall 
not be allowed to afterwards maintain it to his prejudice.” 

The proof upon the point that the plaintiffs relied upon 
the ownership of the property by the defendant is denied 
by other testimony, and is not established; but even if it 
was, it is doubtful if the proof shows that W. A. Fuller 
was authovized or did deal with the property as his own. 
There is no error in the record aud the judgment is 


AFFIRMED. 
THE other judges concur, 


570 NEBRASKA REPORTS. [ Vou. 30 


Crowell v. Harvey. 


Frank M. Crowetu v. RoBERT HARVEY. 
{FiLED OcrospeER 14, 1890.] 


1. Petition: Drrinireness, In an uction for breach of warranty 
in the gale of certain abstract books, and also for rescission of the 
contract and return of the money paid for the same, a motion 
to make the petition definite and certain by pointing out the 
alleged errors in such books was held properly overruled. 


2. New Trial: Grounps InsuFFICIENT. Mere forgetfuluess, or 
the overlooking of material testimony by an attorney or his 
client, is not sufficient ground on which to base a motion for a 
new trial. 


Error to the district court for Howard county. Tried 
below before Harrison, J. 


Thompson Bros., for plaintiff in error, cited, as to the 
motion to make more definite: Lowisville, etc., Canal Co. v. 
Murphy, 9 Bush [Ky.], 522; Pomeroy, Remedies, secs, 
529-31; Maxwell, Pl. & Pr., pp. 73, 85, 203. 


Darnall & Babcock, and Paul & Templin, contra, cited, 
as to the affidavit for new trial: Goracke v. Hiniz, 13 
Neb., 397, and citations; Maxwell, Pl. & Pr., 440; Hill- 
iard, New Trials, sec. 38. 


MAXWELL, J. 


This action was brought in the district court of Howard 
county by the defendant in error against the plaintiff ‘in 
error. Issue was joined in 1887, and a jury impaneled 
and sworn in that year to try the cause. The probability 
of a protracted and expensive trial seems to have induced 
the parties to consent to the withdrawal of a juror and 
continuance of the case. Afterwards the parties, by agree- 
ment, referred the matter in controversy to J. A. Haggart 
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to examine the abstract books and report to the court; the 
entry being “and this cause was continued to the 9th day 
of January, 1888, to be then tried to the court, and by con- 
sent of all parties J. A. Haggart was appointed referee to 
examine the abstract books in question in this case, and re- 
port thereon as to the correctness or incorrectness of the 
said books, on the said 9th day of January, 1888.” The 
referee took the oath required by law, and notified the 
parties of the time and place for the examination of the 
books, and at the time and place stated examined the same 
and made a report in favor of the plaintiff below. 

No exceptions were filed to this report, nor does there 
seem to have been any formal confirmation thereof, but the 
court apparently accepted the finding of facts therein as 
correct, and based its judgment thereon. The referee re- 
ported the errors in the abstract books in detail, and no 
attempt seems to have been made by the plaintiff in error 
to dispute the correctness of his findings. If we accept 
these findings as correct, it is evident that the abstract 
books contained many errors, and therefore were of but 
little value. 

There is no complaint that the judgment of the court is 
not sustained by sufficient evidence; but reliance is placed 
upon two points for the reversal of the judgment, viz. 
The overruling of a motion to make the petition more 
definite and certain, and in not granting a new trial based 
upon the affidavit of the plaintiff in error and his attov- 
ney. The petition is as follows: 

“That on or about March 7, 1887, the defendant, as 
an inducement to plaintiff to purchase from him a one-half 
interest in a set of abstract books of real property in 
Howard couuty, Nebraska, consisting of one tract index, 
one book of abstracts of deeds, one book of abstracts of 
mortgages, one book of abstracts of judgment record, for 
the sum of five hundred dollars, warranted the same to be 
absolutely correct in every respect, and to be a compl-te 
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and correct abstract of all transfers, mortgages, judgments, 
and liens of all kinds affecting the real property in How- 
ard county, Nebraska, to the date March 7, 1887, and 
plaintiff, relying on said warranty, purchased one-half in- 
terest in said abstract books and records from the defend- 
ant for the sum of five hundred dollars, then paying the 
defendant on said purchase the sum of four hundred and 
fifty-five dollars. 

“Plaintiff avers that said set of abstract books, as 
aforesaid, was not correct in every respect, and was not a 
complete or correct abstract nor index of transfers, mort- 
gages, judgments, and liens affecting the lands and real 
property in Howard county, Nebraska, to the date March 
7, 1887, but that said set of abstract books are full of 
errors and mistakes, so much so that they are of no value 
whatever for the purpose for which they were intended,: 
and for which plaintiff received them. 

“The plaintiff further alleges that when by examination 
and comparing the entries in said abstract records and 
books with each other and with the county records, and 
finding them so defective, as aforesaid, that on the 13th 
day of May, 1887, plaintiff herein returned to him, the 
defendant, the one-half interest in said books and de- 
manded of him, the said defendant, the sum of four hun- 
dred and fifty-five dollars, the same being the amount 
already paid by him to defendant as part payment for the 
one-half interest in said hooks as aforesaid. The defend- 
ant refused to pay the same, to the plaintiff’s damage in 
the sum of four hundred and fifty-five dollars and interest 
thereon from March 7, 1887.” 

And the following is the motion to make the petition 
definite and certain: “To require the said plaintiff to 
make his petition in said cause more specific in this, that 
he be required to state more fully in what respect the said 
books were ‘not correct in every respect,’ and why and in 
what way they were not a complete or correct abstract or 
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index of transfers, etc., affecting the lands and real prop- 
erty in Howard county, and in what the errors and mis- 
takes consist of, and in what way they differ with the 
county records, all of which should be specifically and par- 
ticularly set forth in the said petition.” 

In our view the motion was properly overruled. 

The plaintiff below alleges, in substance, that the defend- 
ant below warranted the books to be absolutely correct in 
every respect, and also that they were full of errors and 
mistakes. It would be impossible in an action of this 
kind to point out the many errors and mistakes relied 
upon for a breach of the warranty. To sustain the action, 
however, it must appear that the mistakes are of so serious 
a nature as to greatly impair the value of the books. 
Slight or trivial mistakes which could readily be corrected, 
would not, in all probability, constitute such a breach of 
the warranty as to entitle the plaintiff to recover more 
than nominal damages. It will also be observed that the 
plaintiff below alleges that the defendant below repre- 
sented the books to be correct, and that, relying upon such 
statements, he was induced to purchase the same, but that 
he found them full of errors and mistakes, so much so 
that they were of no value whatever for the purpose for 
which they were intended, and that he returned the same 
to the defendant below and demanded a return of the 
money paid for said books, which was refused. This, in 
effect, is a rescission of the contract, and we think the proof 
is of such a character as to justify the plaintiff below in re- 
scinding. ; 

2d. We have the affidavit of the plaintiff in error and 
also of his attorney, in support of the motion for a new 
trial, in which they swear, in substance, that they were mis- 
led by the adverse attorney and supposed that all the rec- 
ords had been introduced in evidence when in fact some of 
such records had not been. It is difficult to perceive what 
relevancy the affidavits in question have to the case under 
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consideration. It is no ground for a new trial that an at- 
torney, or his client, forgets a material fact in the case. If 
new trials could be had for such reason, it would offer a 
premium for forgetfulness and dcreliction of duty. Upon 
the whole case it is apparent that there is no material error 
in the record and the judgment is 


AFFIRMED. 


THE other judges concur. 


STATE, EX REL. Frontier County, v. Grorce J. 
KeEtny. 


[FILED OcroBeR 14, 1890.] 


1. County Clerk: Frrs: Szrvices as Notary PusLic. Where 
a county clerk, who is also a notary public, takes acknowledg- 
ments of deeds and mortgages, and takes affidavits and deposi- 
tions as a notary public, it is his duty to enter upon his fee book 
as county clerk and report to the county board every item of 
fees received by him for such services. 


2. 


: SERVICES AS ABSTRACTER. The county clerk of 
a county containing less than 18,003 inhabitants is required to 
report to the county board all fees received by him for making 
and certifying to abstracts of title, although he may be a bonded 
abstracter, and performed the services as such abstracter. 


: SURPLUS: DISPUSAL. It is only the fees received 
by a county clerk which are in excess of the salary fixed by 
law that he is required to pay into the county treasury. 


ORIGINAL application for mandamus. 


George H. Stewart, County Attorney, and W. S. Morlan, 


for relator: 


The clerk cannot evade his liability to the county by 
qualifying as a notary public and abstracter, and perform- 
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ing as such work which he is authorized by law to do as 
clerk. (State v. Sovereign, 17 Neb., 175.) He must report 
all fees whether official and fixed by law or not. (State v. 
Leidtke, 12 Neb., 171; State v. Allen, 23 Id., 454; State 
v. Sovereign, supra.) The evident intention of the legisla- 
ture in repealing, in 1887 sec. 13, ch. 28, Comp. Stats., 
was to take from the clerk the business of abstracting, as 
the offices of clerk and abstracter are incompatible. (Paine, 
Elections, p. 131, sec. 157.) 


O. P. Mason, and Chas. E. Magoon, contra: 


The term fees, as used in secs. 42, 44, chap. 28, Comp. 
Stats., signifies a compensation allowed by law for official 
services, (Harbor Master v. Southerland, 47 Ala, 517; 
Williams v. State, 2 Sneed [Tenn.], 162; Camp v. Bates, 
13 Conn:.9; Bouvier, L. D.,“ Fee.”) As abstracting is not 
now an official duty, compensation therefor does not consti- 
tute a fee; and as the occupation of an abstracter is not an 
office, there can be no official incompatibility between it 
and the clerkship. State v. Sovereign rests upon the statute 
as it existed before the repeal of 1887, when abstracting 
was olticial. In State v, Allen the service rendered was 
specially enjoined upon the county treasurer. The county 
board .alone is the proper party to make this application, 
(Stute v. Sovereign, 17 Neb., 176.) 


Norvat, J. 


This is an original application for a writ of mandamus, 
to require the respondent to account and report to the com~ 
missioners of Frontier county, all fees collected and received 
by him, during his term of office as county clerk, for taking 
acknowledgments of deeds, taking attidavits and deposi- 
tions, for making and certifying to abstracts of title, and 
to compel the respondent to pay such fees into the treasury 
of said county. 
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The answer alleges that the respondent, while holding 
the office of county clerk, held the position of notary pub- 
lic, and acted as such; that, as notary public, he took 
acknowledgments of deeds, took affidavits and depositions, 
and has received compensation therefor aggregating from 
$50 to $100, which he has not reported to the county 
board, because he is advised by counsel that he ought not 
to do so. The respondent, for further answer, says that on 
the 10th day of June, 1887, he filed his bond and qualified 
as an abstracter of title in said Frontier county, and that 
while holding the office of county clerk he made and cer- 
tified to some abstracts of title, and charged and received 
fees therefor not exceeding the sum of $50, which he has 
not reported. 

The relator filed a general demurrer to the answer. 

Three questions are presented for our determination : 

First—Is the respondent required to account for the fees 
received by him for taking acknowledgments of deeds, and 
for taking affidavits and depositions? 

Second—Is he required to report the fees received for 
making and certifying abstracts of title? 

Third—Is the respondent required to pay such moneys 
into the treasury of the county? 

Sec. 90a of chap: 18 of the Compiled Statutes, 1889, 
provides that: ‘All county clerks and their deputies within 
the state of Nebraska shall have authority to administer 
oaths and affirmations in all cases where oaths and affirma- 
tions are required, and: to take acknowledgments of' deeds, 
mortgages, and all other instruments in writing, and shall 
attest the same with the county seal.” 

It will be seen that the above provision of the statute 
expressly authorized the respondent to take acknowledg- 
ments of deeds, niortgages, and other written instruments, 
and to administer oaths. The law having made it the duty 
of the respondent to perform these acts as county clerk, he 
is not relieved of entering the amount of money collected 
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for such services on his fee book, and reporting the same to | 
the county board, on the ground that the acts were per- 
formed as notary public. (State v. Sovereign, 17 Neb., 175.) 

It appears that the respondent, while holding the office 
of county clerk, qualified under the law as an abstracter 
of title, and as such abstracter made and certified to ab- 
stracts of title, and received compensation therefor, which 
he refuses to enter upon his fee book and report to the 
county board. Does the law make it his duty to account 
for these fees? If he was required by law to perform 
such services as county clerk, then unquestionably it was 
his duty to report the compensation received therefor, not- 
withstanding he did the work as an abstracter. It was 
held in the case of State v. Sovereign, supra, that where a 
county clerk makes abstracts of title, and certifies to the 
same as notary public, he must report the fees received for 
making the same to the county board. It is urged that 
the cited case is not decisive of the point we are now con- 
considering. When that decision was rendered section 13, 
chapter 28, Compiled Statutes, 1885, was in force. That 
section fixed the fees of county clerks for “ making abstracts 
of title, for the first deed or transfer one dollar, and for 
each additional deed or transfer ten cents.” 

The legislature in 1887, having repealed the above 
quoted provision of section 13, there is now no law on the 
statute books fixing the compensation of county clerks for 
the making of abstracts of title. It is urged by the re- 
spondent that by the repeal of said proviso clause, county 
clerks are no longer under obligations to make abstracts 
of title. We do not agree to this proposition. The duty 
of a public officer to perform a particular act does not de- 
pend upon whether the legislature has prescribed the remu- 
neration he shall charge therefor, but rather whether the 
law, in express terms or by implication, makes it his official 
duty to render such service. A similar question was before 
this court in Slate v. Allen, 23 Neb., 451. That was an 

37 
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application for mandamus against Allen, the county treas- 
urer of Buffalo county, to require him to enter upon his fee 
book and report to the county board, all fees received by 
him for abstracts of searchers of delinguent taxes, tax 
sales, redemptions, and incumbrances, as shown by the 
records in his office. The statute prescribed no fee for 
such services. Nevertheless it was held that it was his 
official duty to furnish such certificate when demanded, and 
to collect a reasonable fee for the same. 

Sec. 85 of chap. 18, Comp. Stats., provides that “ It 
shall be the duty of the register of deeds on receiving any 
conveyance or instrument affecting realty, including me- 
chanics’ liens, to cause such conveyance, instrument or 
mechanic’s lien to be entered upon the numerical index im- 
mediately after filing the same.” 

Sec. 77¢ provides that in counties having less than 18,- 
003 inhabitants, the county clerk shall be ex-officio register 
of deeds and perform the duties enjoined by law upon such 
officer. 

In State v. Sovereign, supra, it was held that an abstract 
of the title is but a copy of what appears on the numeri- 
cal index, and that a county clerk is required to make a 
certified copy of the entries appearing on such record, when 
requested to do so, and to report the fees received therefor, 
notwithstanding the services were rendered by the clerk as 
a notary public. Upon the authority of the above case 
and that of State v. Allen, supra, it was the duty of re- 
spondent to perform the work as county clerk and report 
the moneys received by him therefor to the county board. 

Is he required to pay to the treasurer of his county the 
compensation received for the taking of acknowledgments, 
affidavits, and depositions, and for making abstracts of 
title? Sec. 42 of chap. 28, Comp. Stats., requires county 
clerks whose fees in the aggregate exceed the sum of 
$1,500 per annum to pay the excess into the treasury of 
his county. It does not appar, either from the petition or 
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answer, that the total amount of fees received by the re- 
spondent exceeds the salary fixed by law and he cannot on 
this application be required to pay any of the fees collected 
by him over to the county treasurer. 

Finally, it is insisted that this application is made by 
the wrong party, that the board of county commissioners 
is the proper party to require the defendant to account for 
these moneys. Without question the application could 
have been made in the name, of the board, but’ that does 
not prevent the relator from asking the writ. 

The county of Frontier is the real party interested in 
the accounting. The commissioners are merely represen- 
tatives of the county and it is to them: that the defendant 
is asked to render an account of the fees received. The 
demurrer to the answer will be sustained and a peremp- 
tory writ of mandamus will be issued. 


WRIT ALLOWED. 
THE other judges concur. 


Horace A. GREENWOOD v. THomas D. CozpBeEy, 
[FILED OcTOBER 14, 1890.] 


1. Pleading. Held, That the third count of the petition does not 
state a cause of action. 


2. A good count in a petition will not sustain a verdict ren- 


dered upon a count that fails to state sufficient facts to constitute 
a cause of action. 

On rehearing. 

L. W. Colby, and Mason & Whedon, for plaintiff in error. 


J. E. Bush, and J. E. Cobbey, contra, cited, as to the 
sufficiency of the third count: White v. Nicholls, 3 How. 
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[U. S.], 284; King v. Root, 4 Wend. [N. Y.], 136 ; O’Don- 
aghue v. McGovern, 23 Id., 26; People v. Haley, 12 N. 
W. Rep. [Mich.], 671; E'viston v. Cramer, 47 Wis., 659. 
As to the construction of words, and slander per se: Van 
Akin v. Caler, 48 Barb. [N. Y.], 58; Maybee v. Fisk, 42 
Barb. [N. Y.], 330; Saunderson v. Caldwell, 45 N. Y., 
399; Buscher v. Scully, 5 N. E. Rep., 738; Beneway v. 
Thorp, 43 N. W. Rep. [Mich.], 863; Smith v. Smith, 41 
N. W. Rep. [Mich.], 499; Wimer v, Allbaugh, 42 N. W. 
Rep. [Ia.], 587; Chaplin v. Lee, 18 Neb., 441; Bourres- 
seau v, Detroit, 3 N. W. Rep., 376, and cases cited. As 
to privileged communications: Sunderlin v. Bradstreet, 46 
N. Y., 193; Hamilton v. Eno, 81 Id., 117; Byam v. Col- 
lins, 111 N. Y., 148; McAllister v. Detroit, 43 N. W. Rep. 
[Mich.], 435; Lowrey v. Vedder, 42 N. W. Rep. [Minn.], 
542; 2 Add., Torts [Wood’s Ed.], 316; Pierce v. Oard, 
23 Neb., 828; Briggs v. Garrett, 2 Atl. Rep. [Pa.], 513; 
Maehean v. Scripps, 18 N. W., Rep. 209. 


Norval, J. 


This is an action to recover damages for slander. At 
the January, 1889, term, a decision was entered reversing 
the judgment of the district court, on the ground that the 
third . cunt of the petition did not state a cause of action. 
(26 Neb., 449.) After the filing of that decision, a rehear- 
ing was ordered, upon the application of the defendant in 
error. Ona reargument and examination of the numer- 
ous authorities cited, we are all satisfied with the views ex- 
pressed by Judge Maxwell in the former opinion. We 
deem it unnecessary to enter upon a discussion of the 
points covered by the former decision. 

It is insisted, however, by the defendant in error, that 
as the petition contains one good count, the failure of the 
third count to state a cause of action is no ground for re- 
versing the judgment. We do not yield assent to that 
proposition. The slanderous words charged in the third 
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count are entirely different from those alleged in the other 
causes of action. The jury, in addition to the general ver- 
dict, returned special findings, that the plaintiff had proved 
each count by a preponderance of the evidence, It is obvi- 
ous that when a’ petition contains several causes of action, 
one good count will not sustain a verdict rendered upon a 
count that fails to state a cause of action. 
The judgment of the district court will stand 


REVERSED. 
THE other judges concur. 


GEORGE OBERNE ET AL. V. WILLIAM BURKE ET Al. 
{FILED OCTOBER 21, 1890.] 


1. Agency. A principal is bound equally by the authority which 
he actually gives, and by that which, hy his own act, he appears 
to give. (Webster v. Wray, 17 Neb., 579.) 

2. The apparent authority of an agent which will bind a princi- 
pal is such authority as an agent appears to have by reason of 
the actual authority which he has or which he exercises with 
the knowledge and ratification of the priucipal. 


3. An authority to an agent to buy and ship specified commodities 
and to make cash advances on the same to be delivered, held, not 
to be authority, nor to give semblance of authority, to gaarantee 
in the name of the principal an obligation of K., as purchaser, 
to pay B. & Co., vendors, for cattle sold on thirty days’ time. 


Error to the district court for Douglas county. Tried 
below before HOPEWELL, J. 


Montgomery & Jeffrey, for plaintiffs in error, cited: 
Story, Agency, secs. 58, 69, 70,71; Webster v. Wray, 17 
Neb., 580; Bohart v. Oberne, 13 Pac. Rep. [Kan.], 389; 
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Hakes v. Myrick, 69 Ta., 189; Voorhees v. R. Co.,71 Id., 
735; Stevenson v. Hoy, 43 Pa. St., 191-6; Anderson v. 
Buchanan, 20 Neb., 272. 


Hall, McCulloch & English, contra, cited: Bohart v. 
Oberne, 13 Pac. Rep. [Kan.], 389; Rogers v. Hardware 
Co., 24 Neb., 653; Webster v. Wray, 17 Id., 579; White 
Lake Iwm. Co. v. Stone, 19 Id., 406; Scales v. Paine, 18 
Id., 522; Jackson v. Hmmens, 13 Atl. Rep., 210; Farrar 
v. Duncan, 29 La. Ann., 126; Butler v. Maples, 9 Wall. 
[U. 8.], 774; Cruzan v. Smith, 41 Ind., 288; Palmer v. 
Cheney, 35 Ja., 281. 


Copp, Cu. J. 


This action was brought by the plaintiffs in the court 
below for the recovery of $791.28, with interest, due from 
the defendants upon an alleged written guaranty as follows; 


“Soutn Omawa, NeEs., Apr. 26, 1887. 
“M. Burke & Sons, U. 8. Yds., Neb—Dear Sirs: 
We hereby guarantee the payment by R. Kunath in thirty 
(30) days the sum of seven hundred ninety-one and 23, 
dollars for 17 head of cattle. 
“OBERNE, Hosick & Co., 
“Pr. HARMAN.” 


The answer of the defendants was a general denial- 
There was a trial to a jury, with verdict for the plaintiffs 
for $863.87 damages. 

The defendants’ motion for a new trial was overruled, 
and judgment entered on the verdict. 

The plaintiffs in error bring the cause for review on the 
following errors: 

“1, The court erred in admitting in evidence the ‘ Ex- 
hibit A’ in bill of exceptions, the guaranty sued upon. 

“2, In admitting the testimony of F. W. Gasman, ob- 
jected to. 
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“3, In admitting in evidence the ‘Exhibit B’ in bill of 
exceptions. 

“4, In admitting the testimony of George Burke, ob- 
jected to. 

“5, In admitting the testimony of Robert Kunath, ob- 
jected to. 

“6. In admitting the testimony of Wm. W. Keysor, 
objected to. 

“7, In overruling the defendants’ motion for nonsuit. 

“8, In sustaining the plaintiffs’ objections to questions 
proposed by defendants and stated in bill of exceptions. 

“9, In sustaining the plaintiffs’ objections to evidence 
proffered by defendants and stated in bill of exceptions. 

“10. In sustaining objections to defendants’ questions, 
stated on pages 71 aud 72 of bill of exceptions. 

“11. In giving instruction to the jury No. 4, of the 
court’s own motion. 

“12. In refusing to give No. 1 asked by defendants. 

“13, In refusing to give No. 2 asked by defendants. 

“14, In refusing to give No. 3 asked by defendants. 

“15. The verdict is not sustained by sufficient evidence. 

“16, In overruling the motion for new trial.” 

It appears by the bill of exceptions that for a period of 
ten years prior to the date of the written guaranty sued 
upon the plaintiffs in error were dealers in hides, wool, 
tallow, grease, furs, and pelts in Chicago, their place of 
residence, with various branches in other localities in the 
charge of agents and clerks for the sole purpose of pur- 
chasing and shipping to Chicago those commodities. Their 
Omaha branch was conducted by F. 8. Bush, assisted by 
J. S. Harman as traveling purchaser. It was testified to, 
at the trial, that in some instances Bush had loaned sums 
of money to butchers to aid them in purchasing cattle to 
be slaughtered, the hides and tallow to be taken by Bush 
on account of the business he was in charge of. That on 
other occasions verbal assent by telephone at the office in 
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Omaha, from Bush, had been given to defendants in error 
for the security of sums on short credit for the purchase 


of cattle by third persons, and that in three or four instances . 


Bush had paid the amount when the purchaser had failed 
to do so. It was also in evidence that on September 29, 
1886, he had given a written order, in the name of his 
principal, for the delivery to one Hickstein of twenty-one 
head of cattle, which had been weighed, to one McCorney 
and not taken. The cattle were delivered on the order 
and paid for by Bush, while the principal was unknown to 
the transaction. Subsequently, in April, 1887, Bush being 
absent during the month, Harman gave the written guaranty 
upon which this suit was brought. There is no evidence 
tending to show that the plaintiffs in error had knowledge 
of or acquiesced in any of the transactions mentioned, or 
that they indirectly authorized either agent, in any manner, 
to assume the debts or assure the credit, or to give a guar- 
anty for third parties in their name, or on accpunt of their 
business. 

H. M. Hosick, of the firm of Oberne, Hosick & Co., 
testified that the authority of their agents was confined to 
the buying and shipping of articles in their line of trade, 
and that they never had authorized J. 8. Harman to guar- 
antee any note or notes to M. Burke & Sons, or to any 
other persons, at Omaha: or elsewhere. 

F. S. Bush testified that he was, and had been, the busi- 
ness manager of the firm at Omaha for ten years; that 
J. S. Harman is employed as traveling agent for the firm, 
and resides in Omaha when not out on the road; that he 
and all other agents for the firm traveling out from Omaha 
were under the supervision and direction of the witness, 
and took their orders from him; that he was absent from 
Omaha in April, 1887, and left Harman in charge of the 
firm’s business there. ‘The witness was asked: Q. What 
directions and instructions were given Harman when you 
left Omaha to go away at that time; which was objected to, 


o 
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as incompetent, immaterial, and irrelevant, and the objec- 
tion was sustained by the court, and exceptions taken to this 
ruling. 

Q. Had you written instructions from the firm at this 
time limiting your authority ? 

A. No. 

Q. Was it any part of the business of the firm at Omaha 
to go security for anybody who was doing business with 
them? Objection was made as incompetent, and as asking 
for a legal conclusion of the witness, and objection sus- 
tained by the court, to which exception was taken. 

Q. You did at times assist persons in the purchase of 
eattle when they bought of Burke & Sons, and others? 

A. Yes. 

Q. In certain instauces, when they telephoned, you 
agreed they should draw on you for the amount of the 
purchase of cattle? 

A. Yes, 

Q. And also in one or two instances you agreed to pay 
if the purchaser did not pay at a certain time? 

A. Yes. 

Q, State whether or not the firm had knowledge of your 
having done these things, (Objected to, as irrelevant, and 
objection sustained.) 

The plaintiffs in error offered to prove by the witness, in 
his reply to this question, that he had verbally, in the 
name of the firm, guaranteed the indebtedness of other 
parties; that he did so upon his own responsibility, and 
without the knowledge or authority of the firm, and that 
he was not authorized by them to go security for any one 
in the course of the business he waseconducting for them, 
and offered to prove these facts by the last question, and 
by those which are to follow. Objected to, as incompetent, 
and for the reason that the witness had shown that he was 
the general managing agent for all the business of the firm 
in Omaha, and that he carried it on at times by advancing 
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money and guaranteeing payments, The objection was 
sustained. 

Q. What authority, if any, did you ever receive from 
the firm te guarantee the payment of third persons’ indebt- 
edness? 

Q. Did the business of the firm, where you represented 
it as agent, include the guaranteeing of sales, or the sign- 
ing of such guarantees as that in this action, or going 
security for third persons in any way whatever ? 

Q. Did the firm know that you had at any time, or in 
any instance, agreed, in their name, to become security for 
a third person, either by a guaranty such as in this action 
or otherwise ? 

Q. What knowledge, if any, did the firm have of your 
ever having agreed to become security for the purchases of 
a third person, or of your having agreed to guarantee the 
payment of the purchases or indebtedness of any third 
person ? 

Q. What greater authority, if any, did you have from 
the firm than that for the purchase of the articles of their 
trade? 

Q. How far did your authority extend, and what were 
you employed to do for the firm here in Omaha? State 
fully. 

Objections were made and sustained to all the foregoing 
questions, and exceptions taken to the ruling of the court. 

Q. When did you first learn that this alleged guaranty 
had been made? Objected to by the plaintiff, on the trial, 
and objection overruled by the court. 

A. About ten days after I got home, the 17th of May. 

On the trial in the.court below, after overruling the tes- 
timony offered under the foregoing questions, the court 
charged the jury, among other instructions, that “it further 
appears that the man Harman was in the employ of the 
defendants as traveling purchasing agent, with authority 
similar to that of Bush; that during a thirty days’ absence 
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of Bush from the branch house at South Omaha, he left 
Harman in charge of the same, which was known to de- 
fendants. It was during the time that Harman was thus 
in charge that the guaranty sued on was executed and de- 
livered to the plaintiffs; there being no dispute as to the 
facts recited [the facts recited throughout the instructions], 
the liability of the defendants is a question of law for the 
court to decide, and the court instructs you that the defend- 
ants are liable, and that your verdict must be for the 
plaintiffs.” 

It is not believed from the testimony before the jury, 
preserved in the bill of exceptions, that the important 
“facts recited by the court” were not so strongly disputed 
as to render the court’s construction of the law and in- 
struction to the jury inapplicable and partial. The testi- 
mony offered, in the form shown by the defendants, and 
repeatedly overruled on the trial, as to the character of the 
authority of the agent, does not seem to have been incom- 
petent, immaterial, or irrelevant, but was competent as 
tending to show the exact and important limitations of the 
agent’s general and implied authority ; and we hold that it 
might have properly gone to the jury and that it was error 
to overrule it. 

The important question involved in this case is, Was 
the execution of the guaranty sued on an act within the 
scope of the business in which Harman was employed by 
the defendants? As to what that business was, the only 
evidence before the court is that offered by defendants to 
the effect that it consisted in the purchase of hides and tal- 
low and ‘the commodities stated. It is true there was 
evidence on the part of the plaintiffs tending to prove that 
Bush, the general agent of defendants, had at various 
times in their name guaranteed the obligations of certain 
butchers to the vendors of cattle, but there is no evidence, 
even on the part of plaintiffs, that the acts of Bush were 
authorized or ratified by the defendants, nor that they were 
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comprehended within the scope of hisemployment. What 
the scope of his employment strictly was would be gath- 
ered, primarily, from the letter of his employment or ap- 
peintment as agent, and, secondarily, from the nature of 
the business in which he was employed, and again from 
such acts of his within the general scope of his employ- 
ment as were known to and ratified by his employers, the 
defendants, But no act of his, extending the scope of his 
employment, however extensive or often repeated, which did 
not come to the knowledge of defendants, would enlarge 
his authority to bind them. 

In the cases decided by this court, as well as those cited 
by the plaintiffs’ counsel in the brief, we have gone as far 
as the farthest in holding that a principal is bound by the 
acts of his agent within the apparent scope of his author- 
ity as agent; and that a party dealing with such ageut is 
not bound by secret instructions or limitations upon the 
authority of the agent, unknown to such party, so long as 
the act of the agent to which it is sought to hold the prin- 
cipal is within the general scope of such authority, real or 
apparent. But we have not gone the length of holding 
that a principal is bound by the unauthorized acts of his 
agent, not within the scope of his employment, real or 
apparent, because of former similar acts of the agent, ex- 
cept where such former acts have been brought to the 
knowledge of the principal and ratified by him, enlarging 
the apparent scope of authority covering the acts in con- 
troversy. 

In the case of Webster v. Wray, 17 Neb., 579, Webster 
purchased a herd of cattle, placing them on his raneh, the 
whole in charge of Thomas D. Webster, his son, giving 
him one-fifth interest in the profits of the herd; the agent 
to have the care and management of the herd, and the 
principal to pay the expenses of the whole. The agent. 
contracted debts, which the principal, in full knowledge of 
the facts, paid off. Subsequently the principal, being dis- 
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satisfied with his agent’s conduct of the business, took a 
bill of sale of the agent’s interest in the herd, but allowed 
him to remain in the apparent charge of it, while the prin- 
cipal, as is claimed, forbade the agent contracting any fur- 
ther debts in his name, but gave no notice to the public, to 
Wray, or other creditors, so far as appears, of any change 
in the relationship between himself and the former agent. 
Under these conditions the agent borrowed money, and 
contracted other obligations in the name of his principal, 
apparently, and in fact, so far as shown, for the benefit of 
the range and herd of cattle under his charge, and upon 
such facts the court held that the principal was bound - 
thereby, in the following language: “A principal is bound 
equally by the authority which he actually gives, and by 
that which, by his own act, he appears to give. In our 
view, the plaintiff in error is bound both by the authority 
which he gave his son, and that which, by his own acts, he 
appeared to give.” 

In the case of the White Lake Lumber Co. v. Stone, 19 
Neb., 402, the plaintiff owned and carried on a lumber 
yard at Crab Orchard, in this state, J. H. Hanna was the 
agent in the exclusive charge and control of the property 
and business, with authority to sell lumber for cash, or on 
credit, to receive and receipt for money, and to maintain 
suits, to make affidavits to accounts for collection, and 
secure mechanic’s liens, or not, as he saw fit, and upon 
payments to satisfy and discharge liens so secured, and 
do all necessary to carry out these general duties. One 
Janousky had erected a dwelling house on his own land, 
for which he had purchased lumber from the plaintiff, and 
on account of which the plaintiff was entitled to a lien on 
the house. The defendant, being about to purchase the 
house and land, applied to the agent Hanna to ascertain if 
the plaintiff claimed a lien on the property, and was in- 
formed by the agent that the plaintiff had no lien or claim 
upon the premises, nor any against Janousky which should 
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become a lien thereon. The defendant bought the land 
and house. The action was by the Lumber Company 
against Janousky and Stone, seeking to establish its lien. 
The court held that the company was bound by the decla- 
ration of Hanna as being within the apparent scope of his 
authority, although it was in evidence that he had no ex- 
press authority from the company to waive its right to a 
lien. 

The case of Butler v. Maples, 9 Wall., 766, arose from 
a cotton purchase, during the late rebellion, by one Shep- 
herd as agent for Bridge & Co., of Memphis, Tennessee, of 
which firm Butler was a partner, the cotton having been 
bought of the defendant Maples in the state of Arkansas, 
The facts, so far as necessary to illustrate the issues at bar, 
were that Bridge & Co. had furnished to Shepherd $4,000, 
stipulating to furnish the necessary amount from time to 
time to purchase the required cotton. His instructions, in 
writing, were to the effect that Shepherd’s agency was for 
the purchase of R. C. Stone’s and such other cotton as he 
might be able to purchase in Desha county, Arkansas, and 
in that vicinity, under the conditions and restrictions set 
forth. It was further agreed’ that the agent should buy 
the cotton if it could be bought at the price stated, and as 
much more as he could, on the best terms, not to exceed 
an average of thirty cents per pound for middling cotton, 
and lower in proportion to the grade, to be delivered at 
such times and places of shipment as might be agreed upon; 
that Shepherd should pay as little as possible on the cot- 
ton until it should be delivered within the protection of a 
gunboat, and when thus delivered and paid for, the owner- 
ship should be exclusively in Bridge & Co., except as the 
instructions provided for Shepherd’s share of the profits. 
The cotton, for the price of which suit was brought, was 
purchased by Shepherd, as it lay, he agreeing to pay for it 
forty cen's a pound as soon as it could be weighed, and be- 
ing weighed he removed fifty-four bales of it, ‘but ninety 
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bales were burned before they conld be shipped up the: 
river to Memphis. The fifty-four bales-were shipped and 
received by Bridge & Co., who denied Shepherd’s agency. 
Maples, the vendor of the cotton, brought suit and ob- 
tained service on Butler and Hicox. It was proved on the 
trial by one Martin, a witness for defendants, that he was 
sent by them to Arkansas with money and instructions for 
Shepherd to purchase cotton for the firm, but was not to 
agree to pay more than thirty to thirty-five cents per 
pound for it, with authority to make small advances, but 
not to pay the balance, or to make it payable, until the 
firm should be able to send a boat up the Arkansas river 
for the cotton, or uutil it was in their possession, weighed, 
and placed on the boat. He was instructed to take no 
risks, for the firm, of the destruction of the cotton by 
incendiaries, or otherwise, except to the extent of the 
money advanced. -On a judgment for the plaintiff in the 
circuit court of the western district of Tenneesee the cause 
was taken to the supreme court of the United States on 
error, the principal error assigned being that of certain in- 
structions to the jury, in reviewing which the supreme 
court says: “That the reasons urged by the plaintiffs in 
error in support of their denial of liability for the engage- 
ments made by Shepherd are, that he agreed to pay forty 
cents per pound for the plaintiff’s cotton; that he bought 
it where it lay, instead of requiring delivery on board a 
steamboat, or within the protection of a gunboat; and 
that he did not ubtaina permit from the government to make 
the purchase. The argument is, that in the first two in- 
stances he transcended his powers, and that his authority 
to buy at all was conditioned upon his obtaining a permit 
from the government. All this, however, was immate- 
rial, if it was within the scope of his authority that he 
acted. The mode of buying, the price agreed to be paid, 
and the antecedent qualifications required of him, were 
matters between him and his principals. They are not 
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matters in regard to which one dealing with him was 
bound to inquire.” 

In each of these cases, as well as in the others cited by 
counsel for defendants in error, the principle decided is 
that while the agent continues to act within the general 
scope of his authority, although he may violate the private 
instructions of his employer, and go beyond the restric- 
tions contemplated by his employment, if such private in- 
structions and limitations are unknown to the persons with 
whom he deals, his principal will be bound; but none of 
them go to the extent of holding that the principal is 
bound by the act, contract, or obligation of the agent, 
though made in the name of the principal, in a transac- 
tion independent of and not within the general scope of 
his authority or apparent authority. 

By the words “apparent authority” is meant the au- 
thority which the agent appears to have from that which 
he actually does have, and not from. that which he may 
pretend to have, or from his actions on occasions whiclr 
were unknown to and unratified by his principals. 

To return to the present case, the authority of the agents 
Bush and Harman to bind the defendants in the purchase 
of commodities for which they were authorized to deal, did 
not include within its most general scope the authority to 
execute the guaranty sued on; and no proper or legitimate 
exercise of the powers or authority which they really had 
were such as would give it the appearance of embracing or 
comprehending the authority to make such contract. 

As there must be a new trial, I deem it not out of place 
to say that the evidence, from the bill of exceptions, so far 
as it relates to the chattel mortgage executed by R. Kunath 
to the defendants below on the shop and fixtures, and its 
settlement, and the several transactions connected there- 
with, was clearly inadmissible under the pleadings, and 
would have necessarily misled the jury had they been per- 
mitted to consider the evidence in rendering their verdict. 
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The judgment is reversed and the cause remanded for 
further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


CarL O. Epiixe, APPELLEE, v. Louis Braprorp, 
APPELLANT. 


(FILED OcTOBER 21, 1890.] 


1. Written Instruments: Consrrucrion. A chattel mortgage 
on certain buildings in course of erection and upon a leasehold 
interest, an assignment of the lease, and a contract between the 
parties in relation to the subject-matter were executed on the 
same day. Held, That in determining the rights of parties 
thereunder they would be construed together. 


2 : CONTRACT: MORTGAGE. Certain buildings sit- 
uated upon leased land were mortgaged to one B. and an as- 
signment of the lease executed to him and 4 contract entered into 
between the parties which provided “ that he (B.) shall have and 
take immediate possession of the property this day mortgaged 
to him by Anderson and wife, and Edling and wife, being the 
building and improvements on lot 8, in block 56, in the city of 
Omaha, Nebraska, including the lot. But the said Bradford, 
when he shall have been paid in full the amount due him upon 
said mortgage, is to surrender possession of said property to 
Anderson and Edling, and he hereby agrees with them to reas- 
sign to them the lease this date by them assigned to him.’ The 
mortgage also contains a provision that said Bradford shall have 
the right to collect all rents, issues, and profits thereof as further 
security for the notes below described, and said rents are hereby 
assigned to him for that purpose, the same to be credited upon 
said notes as fast as the same are collected, save and except so 
much thereof as may be necessary shall be applied in the payment 
of the ground rent and insurance and such taxes as these mort- 
gagors are bound to pay on said property.’’ Held, That it was 
the duty of Bradford to apply the rents in payment of insur- 
ance, taxes, ground rent, and interest on the notes, and that he 
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could not declare a forfeiture and sell the property under the 
mortgage before the first note became due. 


: ACCOUNTING. Plaintiff is entitled 
to an accounting and to redeem the property. 


APPEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


Charles Ogden, and Congdon & Hunt, for appellant, 
cited: Salisbury v. Andrews, 19 Pick. [Mass,], 250, 252; 
Warde v. Warde, 16 Beav. [Eng.], 103; Randel v. Canal 
Co., 1 Harr. [Del.], 154; Hookes v. Swain, 1 Lev. [Eng.], 
102; Gifford v. First Pres, Soc., 56 Barb. [N. Y.], 114; 
Shoenberger v. Hay, 40 Pa. St., 182; Watchman v. Crook, 
5 Gill & J. [Md.], 239; Ludlow v. McCrea, 1 Wend. [N. 
Y.], 228; Marvin v. Stone, 2 Cow. [N. Y.], 781; Burk v. 
Burk, 64 Ga., 632; Wadlington v. Hill, 10S. & M. [Miss.], 
560, 562; Richardson v. Palmer, 38 N. H., 218; Jackson 
v. Myers, 3 Johns. [N. Y.], 388; Newlean v. Ol-on, 22 
Neb., 719; Winnipisseogee, etc., Co. v. Perley, 46 N. H., 
83; Youngs v. Wilson, 27 N. Y., 351; Stanley v. Green, 
12 Cal., 148; Connery v. Brooke, 73 Pa. St., 80; Hamm 
v. San Francisco, 17 Fed. Rep. [Cal.], 119; Stone v. Clark, 
1 Mete. [Mass.], 378; Pikev. Munroe, 36 Me., 309; Means 
v. Pres. Ch., 3 Watts & S. [Pa.], 303 ; Moore v. Griffin, 22 
Me., 350; Mills v. Catlin, 22 Vt., 98; Benedict v. Gaylord, 
11 Conn., 332; Chouteau v. Suydam, 21 N. Y.,179; Wolf v. 
Scarborough, 2 O. St., 361; Houston v. Nord, 40 N. W. 
Rep. [Minn.], 568 ; Wa ker v. Cockey, 38 Md., 75; In re 
Bogart, 28 Hun [N. Y.], 466; Valentine v. Van Wagner, 
87 Barb. [N. Y.], 60; Ferris v. Ferris, 28 Id., 29; Crane v. 
Ward, 1 Clark Ch. [N. Y.], 393; Hale v, Gouverneur, 4 
Edw. Ch. [N. Y.], 207*; Noyes v. Clark, 7 Paige Ch. [N. 
Y.], 179; O’ Connor v. Shipman, 48 How. Pr. [N. Y.}, 126 ; 
Otiawa R. Co. v. Murray, 15 Il., 337; Stanclift x. Norton, 
11 Kan., 218, 222; Richards v. Holmes, 59 U.S. [18 How. ], 
143; Johnson v. Payne, 11 Neb., 269; Guthrie v. Jones, 108 
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Mass., 191; Kutter v. Smith, 2 Wall. [U.8.], 491; Van 
Ness v. Pacard, 2 Pet. [U. 8.], 187; Dalzell v. Lynch, 4 
W.&S. [Pa.], 255; Minshall v. Lloyd, 2M. & W.[Eng.], 
450; Brewster v. Hill, 1 N. H., 350; Gay’s Case, 5 Mass.; 
' 419; Duchane v. Goodtitle, 1 Blackf. [Ind.], 117; Fleet- 
wood’s Case, 8 Coke [Eng.], 171; Vredenbergh v. Morris, 1 
Johns. Cas. [N. Y.], 224; Burden v. Kennedy, 3 Atk. 
[Eng.], 739; 3 Am. & Eng. Ency. Law, 164; Wins/ow v. 
Tarbox, 6 Shep. [Me.], 132 ; Barr v. Doe, 6 Blackf. [Ind.], 
335; Cade v. Brownlee, 15 Ind., 369; Scheev. Wiseman, 79 
Id., 389 ; McCarty v. Burnet, 84 Id., 23, 26; Buhl v. Ken- 
yon, 11 Mich., 249; Hutchinson v. Bramhall, 42 N. J. Eq., 
373; Freeman v. Dawson, 110 U.S., 264; Hyatt v. Vin- 
cennes Bank, 113 Id., 408; Loring v. Melendy, 11 O., 355; 
Northern Bank v. Roosa, 14 Id., 3835; Freeman, Execu- 
tions, sec. 119 and citations; People v. Weslervelt, 17-Wend. 
[N. Y.], 674; Chapman v. Gray, 15 Mass., 445; Nessler 
v. Neher, 18 Neb., 649; Harrison v. McWhirter, 12 Id., 
152; Green v. Gross, Id., 123; Burbank v. Ellis, 7 Id., 
163; Weaver v. Coumbe, 15 Id., 170; Kittle v. St. John, 
10 Id., 605; McHugh v. Smiley, 17 Id., 623; Bridges v. 
' Bidwell, 20 Id., 195; Galway v. Malchow, 7 Id., 287; 
Kinney v. Watis, 14 Wend. [N. Y.], 38; Tone v. Brace, 8 
Paige Ch. [N. Y.], 596; 11 Id., 566; Mayor v. Mabie, 3 
Kern. [N. Y.], 159; Vernam v. Smith, 1 Smith [N. Y.], 
333; Doupe v. Genin, 1 Sweeny [N. Y.], 25; Sandford ». 
Travers, 40 N. Y., 144; Mack v. Patchin, 42 Id., 174; 
Wilson v. Brannan, 27 Cal., 258; Hurt v. Kelly, 43 Mo., 
238; Dyer v. Shurtleff, 112 Mass.,165; Princeton L. & T. 
Co, v. Munson, 60 ITll., 371; Davey v. Durrant, 1 De G. 
& J. [Eng ], 535; Mowry v. Sanborn, 68 N. Y., 153, 160; 
Martin v. Paxson, 66 Mo., 260, 266; Norton v. Ohins, 35 
N. W. Rep. [Mich.], 175; Woodward v, Wilcox, 27 Ind., 
207; Dikeman v. Puclhafer, 1 Abb. Pr. [N. Y.], 32; 
Howland v. Willett, 3 Sandf. [N. Y.], 607; Farrell v. 
Bean, 10 Md., 217; Southwick v. Hapgood, 10 Cush. 
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[Mass.], 119; Goodrich v. Willard, 2 Gray [Mass.]}, 203; 
Byram v. Gordon, 11 Mich., 531; Brock v. Headen, 13 
Ala., 370; Lanphere v. Lowe, 3 Neb., 131; Holt Co. Bk. 
v. Tootle, 25 Id., 408; Lowenhurg v, Bernd, 47 Mo., 297; 
Walker v, Sherman, 20 Wend. [N. Y.], 636; Teaff’ v. 
Hewitt, 1 O. St., 511; Fisher v. Saffer, 1 E. D. Smith 
[N. Y.], 612; Ford v. Cobb, 20 N. Y., 344; Myrick v. 
Bill, 17 N. W. Rep. [Dak.], 268; Corcoran v. Webster, 6 
Id. [Wis.], 513; Raymond v. Morrison, 18 Id., 332; 
Wightman v. Spofford, 8 Id., 680. 


Howard B. Smith, and Shaw & Kuehmle, conira, cited : 
Greenleaf, Ev. [Redfield Ed.], 297; Palmer v. Albee, 50 
Ia., 429; Anderson v. Weiser, 24 Id., 428; McClelland v. 
James, 33 Id.,571; Taylor v. Trulock, 55 Id., 448; Pad- 
dock 0. Bartlett, 68 Id., 19; Davis v. Butrick, Id., 98; 
Sweney v. Davidson, Id., 391; Davis v. Robinson, 67 
Id., 261; Gibson v. Jones, 5 Leigh [Va.], 370; Wilkins 
v. Gordon, 11 Id., 547; Booknan v. Burnett, 49 Ta., 308 ; 
Stromberg v. Lindberg, 25 Minn., 513; Alger v. Farlee, 
19 Ia., 520; Hill, Trustees, 175, 279, 734; Perry, Trusts, 
499 ; Doe v. Robinson, 24 Miss., 688; Powell v. Tuttle, 3 
Comst. [N. Y.], 396; Waldron v. Chasteney,2 Blatehf. 
[U. 8.], 62; Crosby v. Huston, 1 Tex., 225; Smith v. Sub- 
lett, 28 Id., 169; Taylor v. Horde, 1 Burr. [Eng.], 60; 
Gunter v. Fanes, 9 Cal., 645; Hawkins v. Kemp, 3 East 
[Eng.], 410; Bitter v. Calhoun, 8S. W. Rep., 524; Jones, 
Chat. Mtgs., 280, 797, 801; Lee v. Fox, 14 N. E. Rep., 
892; Herman, Chat. Mtg., 514; Mapps v. Sharpe, 32 IIL, 
13; Hunt v. Bass, 2 Dev. Eq. [N. Car.], 292; Fletcher 
v. McGill, 10 N. E. Rep. [Ind.], 651; Ikerd v. Beavers, 
106 Ind.,.488; Kloepping v. Stellmacher, 21 N. J. Eq., 
328; Ord v. Noel, 5 Mad. [Eng.], 440; Booth v. Kehoe, 
71 N. Y., 341; Breese v. Bange, 2 E. D. Smith [N. Y.], 
474; Nessler v. Neher, 18 Neb., 649; Rosenfield v. Chada, 
12 Id., 25; Wheeler v. Sexton, 34 Fed. Rep., 154; Doo- 


VoL. 30] SEPTEMBER TERM, 1890. 597 


Edling v. Bradford. 


little v. Lewis, 7 Johns. Ch. [N. Y.], 48; Ewell, Fixtures, 
275, 290, 293; Green v. Armstrong, 1 Denio [N. Y.], 554; 
Fechet v. Drake, 12 Pac. Rep., 694; Lyle v. Palmer, 3 
N. W. Rep. [Mich.], 921; MeNally v. Connolly, 11 Pac. 
Rep., 320; Hyatt v. Vincennes Bank, 113 U. S., 408. 


MAXWELL, J. 


This is an action for an accounting and to redeem cer- 
tain real estate, brought in the district court of Douglas 
county by Edling against Bradford. 

It appears from the record that on the 5th day of Octo- 
ber, 1882, Edling and one Anderson leased for ten years 
lot 8 and the east six feet of lot 7, in block 56, in the city 
of Omaha. The lessees proposed to erect certain store 
buildings on these lots. Anderson was a carpenter and 
builder and resided in Omaha. Edling was a resident 
of Iowa and advanced $5,000 in the enterprise. Ander- 
son seems to have claimed that he advanced a like sum, 
but whether he did so or not is left in doubt. After the 
building was partially completed, and Edling and his asso- 
ciate heavily indebted for material furnished in the con- 
straction of the building, an arrangement was made with 
Bradford to furnish $7,500 to complete the building, and 
Anderson and wife and Edling executed a chattel mortgage 
to Bradford as follows: 


“ For the consideration of $7,500 in hand paid, and for 
‘the purpose of securing the notes hereinafter described, 
we, John N. Anderson and Tena Anderson, his wife, C. O. 
Edling and Charlotte Edling, his wife, do hereby give, 
grant, sell, and convey and mortgage unto Louis Bradford, 
of Omaha, the following described goods, chattels, and 
property, to-wit: All buildings, structures, and improve- 
ments on lot 8, in block 56, in the city of Omaha, Ne- 
braska, together with all of our‘right, title, and interest 
in or to said lot, being a leasehold. And we do covenant 
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that all claims or liens against or on account of said im- 
provements shall be paid off out of said amount, and the 
remainder thereof shall be expended in completing said 
buildings and improvements; that when said buildings 
and improvements shall be completed, said Bradford shall 
have the right to collect all rents, issues, and profits thereof 
as further security for the notes below described, and said 
rents are hereby assigned to him for that purpose, the same 
to be credited upon said notes as fast as the same are col- 
lected, save and except so much thereof as may be neces- 
sary shall be applied in the payment of the ground rent 
and insurance, and such taxes as these mortgagors are 
bound to pay on said property. 

“This sale is made to secure the payment of two certain 
promissory notes for the sum of $7,500 total; one being 
for $2,500, of this date, payable in one year; one being 
for $5,000, of this date, payable in two years; both signed 
by said mortgagors, payable to order of said Bradford, 
with interest from date at ten per cent per annum, payable 
annually. 

“Now, if the said Anderson and his wife, and the said 
C. O. Edling and his wife, shall well and truly” pay, or 
cause to be paid, the said sum of money in said notes men- 
tioned, with the interest thereon, accordiug to the tenor 
and effect of said notes, and shall keep and perform all the 
other covenants and agreements aforesaid, then these pres- 
ents shall be null and void. But if said sum of money, | 
or any partethereof, or any interest thereou, is not paid 
when the same becomes due, then in that case, or in case 
any of said covenants and agreements are not kept and 
performed, the whole of said sum and interest shall, and 
by this indenture does, immediately become due and pay- 
able, and the said Bradford shall have the right to take 
immediate possession of said property, and on default 
herein, to sell the same at public auction, in the manner 
provided by law, and out of the proceeds of said sale pay 
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said notes and interest, and the costs of such proceedings, 
and the balance, if any there be, pay over to said Ander- 
son and his wife, and Edling and his wife. 

“And it is further agreed and understood that the said 
Bradford shall have the right at any time to take posses- 
sion of the above described property and hold the same. 

“Signed this 21st day of April, A. D. 1883. 

, “Joun N. ANDeErRson, 
“Tena ANDERSON. 
“C, O. EDLING. 
“In presence of 
“CHARLES OGDEN.” : 

This mortgage was duly acknowledged and filed for 
record. 

On the same day on which the mortgage was executed, - 
Bradford, Anderson and wife, and Edling entered into a 
contract as follows: . 

’ “Tt is understood and agreed hereby that Louis Brad- 
ford shal] have and take immediate possession of the prop- 
erty this day mortgaged to him by Anderson and wife and 
Edling and wife, being the building and improvements on 
lot 8, in block 56, in the city of Omaha, Nebraska, includ- 
ing the lot. But the said Bradford, when he shall have 
been paid in full the amount due him upon said mortgage, 
is to surrender possession of said property to said Ander- 
son and Edling, and he hereby agrees with them to reassign 
to them the lease this date by them assigned to him, being 
a lease of said lot from H. H. Visscher to them for the 
term of ten years, which was recorded on the 7th day of 
October, 1882, in book I, at page 270, Miscellaneous Rec- 
cords of Douglas County, Nebraska. Nothing herein 
contained shall be taken to prevent said Anderson and 
Edling from going on to complete said building and im- 
provements on said lot. 

“Tt is further agreed by said Anderson and wife, and 
Edling and wife, and said Bradford that if, in the event of 
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the foreclosure of the mortgage by sale of the buildings 
and improvements, sufficient shall be realized to pay the 
said mortgage, costs, and expenses, that then said Bradford 
shall reassign to said mortgagors said lease ; in the event that 
such sale shall not realize sufficient to pay said mortgage, 
costs, and expenses, then said Bradford shall sell said lease- 
hold interest at public sale upon the same advertisement 
required by law for the foreclosure of chattel mortgages, 
and out of the proceeds thereof pay the balance due upon 
such mortgage, costs, and expenses, and pay the remainder 
to said Anderson and Edling; and in the event of such 
sale of said lease, said Bradford shall be and is authorized 
to transfer said lease to the purchaser, and his transfer 
shall have the same force and effect as if the same were 
made and executed by said Anderson and said Edling and 
wives, and thereupon turn over the possession of the lot to 
such purchaser. Louis BRADFORD. 

“Joun N. ANDERSON, 

“C, O. EDLING. 

“TENA ANDERSON. 

“Tn presence of 
“CHARLES OGDEN.” 

On the same day Bradford obtained from Anderson and 
wife and Edling an assignment of the lease. 

As part consideration for the $7,500, the unsecured note 
of Anderson to Bradford for $700 was taken as part pay- 
ment. Edling and Anderson were indebted to Bradford 
in the sum of $3,700. The remainder, viz., $3,077.30, 
was paid out by the attorney of Bradford upon the orders 
of Anderson, as Edling nor Bradford seem neither to have 
had implicit confidence in Anderson. The amount of this 
loan failed to complete the building, and Bradford, to pro- 
tect himself, was compelled to pay the further sum of more 
than $2,000. In 1883 Anderson conveyed all his interest 
in the premises to Edling. On November 14, 1883, Brad- 
ford advertised the property for sale under his chattel 
mortgage. ‘The notice is as follows: 
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“Notice is hereby given, that on the 21st day of April, 
1883, John N. Anderson and Tena Anderson, his wife, 
and Charles O. Edling and Charlotte Edling, his wife, 
made their chattel mortgage to Louis Bradford to secure 
two promissory notes, both dated Omaha, April 21, 1883, 
one for $2,500 and payable one year after the date thereof, 
and the other for $5,000, payable in two years after date 
to the order of said Louis Bradford, said notes drawing 
interest at the rate of ten per cent per annum from date; 
that said mortgage was on the 23d day of April, 1883, 
duly filed and recorded in the office of the county clerk for 
Douglas county, Nebraska, that being the county in which 
the mortgaged chaitel was situated; that by the terms of 
said mortgage thesaid mortgagors covenanted that all claims 
or liens against or on account of the improvements on said 
mortgaged chattel should be paid off out of the amount 
above named herein, and that the remainder thereof should 
be expended in completing said mortgaged chattel and the 
improvements thereon; that default has been made in the 
above covenant, in that said mortgagors, or any of them, 
have never performed or kept said covenants, or any part 
thereof; that the condition of said mortgage was to the 
effect that if said mortgagors failed to keep and perform 
all the covenants and agreements by them to be kept and 
performed, provided for in said chattel mortgage, then and 
in that case the whole of said sum and interest should im- 
mediately become due and payable, and the mortgagee was . 
authorized to sell said chattel and apply the proceeds in 
paying said notes, interest, and the costs of such proceed- 
ings. No suit or proceeding has been instituted at law to 
recover the debt secured by said mortgage, or any part 
thereof. The amount due at the date of this notice is 
$8,231.25. The property covered and conveyed by said 
mortgage is described therein as follows: ‘All buildings, 
structures, and improvements on lot 8, in block 56, in the 
city of Omaha, Nebraska, together with all of our right, 
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title, and interest in or to said lot, being a leasehold.’ On 
the 5th day of December, A. D, 1883, at 10 o’clock in the 
forenoon, at the Anderson and Edling building, in Omaha, 
to-wit, at the northwest corner of Sixteenth and Daven- 
port streets, the undersigned will, under the power con- 
tained in said mortgage, sell all and singular the above 
described building and leasehold interest of said mortgagors 
in lot 8, block 56, city of Omaha, Douglas county, Ne- 
braska, at public auction, to the highest bidder, for cash. 
“Louis BRADFORD.” 


Under this notice one Charles W. Edgerton, a constable, 
sold, first, the building to Bradford for the sum of $3,200, 
and closed the sale thereof at 10:30 A. M., and next sold 
the leasehold to Bradford for $1,000, and closed the sale 
thereof at 11 o’clock. Bradford was not present in person 
at the sale, but was represented by a friend who purchased 
the property in his name. On the trial of the cause an 
account was ordered of the amount received by Bradford 
for rents of said premises, etc., and the amount necessarily 
expended by him, and he was allowed $1,390 as compen- 
sation for the care of the property, the same being five per 
cent of the total amount of money which he had received. 
' The court also ordered Bradford to surrender the premises. 
to Edling on the payment of $248.89. 

The three instruments, viz., the chattel mortgage, as- 
signment of the lease, and contract heretofore set forth, 
executed on the same day—apparently at the same time, 
are to be construed together. Construing them together, 
Bradford was created a trustee and placed in possession of 
the property, with authority to collect the rents and apply 
them to certain purposes. That he did collect rents is 
clearly shown by the testimony. While the mortgage cou- 
tains a condition of forfeiture in case Edling and Anderson 
failed to make certain payments, yet, from other provisions 
of the several instruments, it is evident that those pay- 
ments were to be made by Bradford from the rents of the 
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premises. The note for $2,500 was payable one year from 
date, while the second note of $5,000 was not payable until 
two years from date; that is, one note was payable on the 
24th day of April, 1884, adding days of grace, and the 
second on the 24th day of April, 1885. Yet in seven 
months and a half from the date of the instruments the 
mortgagee and trustee, who had received the rents and 
profits of the premises, advertised the property for sale 
under an alleged clause of forfeiture and purchased the 
property for an inconsiderable sum, considering its value 
as shown by the evidence. This cannot be permitted. 
Bradford took the property as security for his debt. Heis 
entitled to repayment of the sums loaned by him, with 
interest thereon, but he has no right to more than this. 

In a case of this kind, where accounts are to be ad- 
justed between the parties, and a default declared as the 
result of the forfeiture, the proper tribunal to determine 
the rights of the parties is a court of equity. Such a 
court will construe the contract of the parties and, as far as 
possible, protect the rights of the mortgagor and the mort- 
gagee, and its decree, unless appealed from, will be conclu- 
sive. If, however, a party does not invoke the aid of the 
court, but proceeds to advertise and sell mortgaged prop- 
erty upon an alleged default and forfeiture, he does so at 
his peril. The mortgagor has rights in the premises which 
must be considered, as well as those of the mortgagee. It 
seems to be assumed in many cases that the mortgagee is 
the only party entitled to consideration in the premises. 
He is entitled to the repayment of his loan with lawful 
interest thereon and no more, but he must, as far as possi- 
ble, protect the rights of the mortgagor ; in other words, he 
must act in good faith with him. 

In the case at bar there was no default of Edling and 
Anderson, and the advertisement and sale were premature, 
and the plaintiff is entitled to redeem. 

Second—It will be observed that in the contract. accom- 
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panying the mortgage it is provided that in case it is nec- 
cessary to sell the leasehold interest, then Bradford should 
sell the same at public sale. Substantially the same pro- 
vision is contained in the chattel mortgage. And in the 
notice of sale it is stated that “ the undersigned [Louis Brad- 
ford] will, under the power contained in said mortgage, 
sell all and singular the above described building,” ete. 

It is contended on behalf of Edling that this being a 
trust to be exercised by an individual named, it must be 
exercised by him and not by another; and that unless 
the sale is made in conformity to the power, it will be 
void. There is much force in the argument. A party 
may have the utmost confidence in the fairness and integ- 
rity of the trustee or mortgagee and believe that in case of 
a forced sale he will conduct the same in such a manner as 
to obtain the best price possible for the property. This is 
an important matter. Every person of observation and 
experience knows that a public sale conducted by a disin- 
terested person, who is anxious to sell the property for the 
highest price possible, is more likely to effect that object 
than an indifferent salesman, or one whose interest it is 
to have the property sold for a low price. It is not the 
policy of the law to permit the mortgagee to disregard the 
person agreed upon and named in the mortgage, select an 
auctioneer to his own liking, and become the chief bidder 
at the sale. In view of the fact, lowever, that Edling has 
a right to redeem, we will not make a formal decision on 
this point without further argument. The amount al- 
lowed Bradford being but five per cent of the entire sum, 
shows that the property is very valuable, and that it is his 
duty to account to Edling. ‘The judgment of the district 
court is 

AFFIRMED. 

THE other judges concur, 
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MiIcHAEL T. KINNEY v. City oF TEKAMAH. 
(FILED OcToBER 21, 1890. ] 


1. Instructions must be based upon, and applicable to, the testi- 
mony. 


2, Municipal Corporations: Unsare.SIDEWALKs, Where a 
sidewalk was extended by private parties in front of their store 
to the edge of a deep creek, so that a stranger, in passing along 
such sidewalk and continuation thereof, in the dark, and using 
due care and caution, was precipitated down the bank and 
injured, held, that it was the duty of the city to cause a barrier 
or obstruction to be erected to apprise travelers of the termina- 
tion of the walk. 


Error to the district court for Burt county. Tried 
below before Doane, J. 


Ei. W. Peterson, for plaintiff in error, cited: 2 Dillon, 
Mun. Corp., sec. 1018; Higert v. Greencastle, 43 Ind., 574; 
James v. Portage, 5 N. W. Rep. [Wis.], 31; Estelle v. 
‘Lake Crystal, 6 Id. [Minn.], 775; Plattsmouth v. Mitchell, 
20 Neb., 228, and cases cited; Gregory v. Lincoln, 13 Id., 
356; Ray v. St. Paul, 42 N. W. Rep. [Minn.], 297; Foa- 
worthy v. Hastings, 25 Neb., 1383; Lincoln v. Beckman, 23 
Id., 683; Ireland v. Plank Road Co., 18 N. Y., 526; 
Wood, Nuisances, [2d Ed.], sec. 327, note 1; Johnson v. 
Milwaukee, 1 N. W. Rep. [ Wis.], 189 ; 2 Thompson, Trials, 
sec. 1766; Tritz v. Kansas, 84 Mo., 632, 643. 


N. J. Sheckell, contra, cited: 2 Dillon, Mun. Corp., secs. 
1003, 1005, 1008, 1010, 1011, 1015, 1016, 1019, and 
1024, and citations ; Cartwright v. Belmont, 17 N. W. Rep., 
237; Fulliam v. Muscatine, 30 Id., 861; York v. Spell- 
man, 19 Neb., 357; Kennon v. Gilmer, 4 Mont., 433; 
Brown v. Elliott, 45 How. Pr. [N. Y.], 102. 
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- MAxweELt, J. 


This action was brought in the district court of Burt 
county by the plaintiff against the defendant for injuries 
sustained by him in being precipitated from the end of a 
sidewalk in said city into Tekamah creek. 

It is alleged in the petition that “ upon the said 28th day 
of October, 1886, and for a long time prior thereto, 
said Thirteenth street, on the east side thereof, between L 
and K streets, in front of lot 4, block 118, was out of 
repair and in a dangerous condition, in this, to-wit: Said 
Thirteenth street intersects Tekamah creek at this point, 
and the traveled sidewalk in front of said lot along the 
east side of said street, at that time, was not extended 
across the creek, but only built up to the bank or edge of 
said ereek, and that from the end of said walk on the bank 
of said creek there is an abrupt fall of from eight to ten 
feet to the bed of said creek, the bank at that point being 
nearly perpendicular, and there being no railing or guards 
at the end of said walk, and no light or signal to indicate 
such dangerous condition; that at about 8 o’clock in the 
evening of the 28th day of October, 1886, it being quite 
dark, the plaintiff, lawfully traveling on said street and 
upon said sidewalk, and unaware of the dangerous condi- 
tion, and without his negligence, was precipitated into said 
creek, from the end of said sidewalk, and received great 
bodily injury, by which he has been kept in bed and de- 
tained from business about two weeks, since which time 
he has suffered great bodily pain, he receiving serious 
injury in and about the neck, and otherwise, and has spent 
$177 for medical attendance and nursing, and has been 
permanently crippled, to his damage in the sum of 
$5,000.” 

The answer is a general denial. 

On the trial of the cause the jury returned a verdict for 
the defendant, and the action was dismissed. 
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The testimony shows that Thirteenth street is the prin- 
cipal street in Tekamah; that this street extends across 
Tekamah creek; that there is a bridge on the street across 
the creek, the exact width of which does not appear, but 
apparently less than twenty feet. There is a sidewalk on 
the east side of the street which, as it approaches the bridge, 
angles to the southwest to the bridge. The main sidewalk, 
however, is continued on past the store of Bardwell & 
Reed to the bank of the creek. The testimony shows 
that the plaintiff, at the time in question, in passing along 
the sidewalk in the night continued on that portion of the 
walk in front of Bardwell & Reed’s store, and stepped off 
the south end of such walk and was precipitated into the 
creek and sustained severe injuries. No barriers were 
erected at the south end of the sidewalk, nor any obstruc- 
tion to prevent a person unacquainted with the s¢me and 
passing along that walk in the night season from falling 
into the creek. The principal defense is that the sidewalk 
in front of Bardwell & Reed’s store was the private prop- 
erty of that firm and not constructed by the city. So far 
as appears, however, it ‘was a continuation of the sidewalk 
passing along the east side of that street. 

The court instructed the jury as follows: “It is the duty 
of the city to keep its streets, including sidewalks which 
are in general use, or over which the city has assumed ju- 
risdiction, in safe condition for the use of the public, but 
this duty does not require the city to keep all of its streets 
for the full width of them in good condition for travel. 
If the city has provided a bridge in a pnblic street where 
it is intersected by a stream, safe and sufficient for all pur- 
poses of public travel, with reasonably safe and sufficient 
walks leading thereto in continuation of the sidewalks 
which are constructed along such street, it has performed 
its duty with reference to providing means for the crossing 
of such stream, notwithstanding such bridge may not be 
constructed the full width of such street, and if a person 
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in traveling along such street voluntarily leaves the usually 
traveled way, which is safe and in good condition, and by 
reason thereof receives an injury in a part of the street 
unfrequented by the public, and where the city lias uever 
exercised jurisdiction or done anything towards improving 
the street or constructing sidewalks, or inviting travel, the 
city is not liable in damages for such injury.” 

This instruction was misleading and not based upon the 
testimony. So far as appears, a traveler, in passing along 
the sidewalk in the night, and having no knowledge of the 
locality, might be expected to pass along that portion in 
front of Bardwell & Reed’s store without fault on his part. 
This element is entirely left out in the instruction. The 
fact that the sidewalk at that point had been construeted 
by Bardwell & Reed as a continuation of the city sidewalk 
would fot prevent the city from being liable when a per- 
son traveling along the same, and having reason to believe 
that it was a continuation of the sidewalk, and therefore 
in a safe condition, was injured by the failure of the city 
to cause a proper barrier to be erected to prevent persons 
by mistake from passing along said sidewalk in the night 
and falling into the creek. The judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings. 


REVERSED AND REMANDED, 


Tue other judges concur. 
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J. B. Weston v. C. H. Browy. 
[FILED OcroBER 21, 1890.] 


1. Witnesses: REFRESHING MEMORY. A witness should not be 
permitted to use memoranda to refresh his memory unless such 
memoranda were made at or near the time the transactions oc- 
curred. 

2. Interest: UNSgErTrLeD ACCOUNTS do not bear interest until six 
months after the date of the last item therein. 


3. Instructions. The fourth and fifth paragraphs of the instruc- 
tions given by the trial judge to the jury, Aeld, erroneous. 


Error to the district court for Gage county. Tried 
below before Broavy, J. : 


Griggs & Rinaker, for plaintiff in error. 


E. O. Kretsinger, contra, cited: S&. A& P. R. Co. »v. 
Brown, 18 Neb., 317; B. & M. R. Co, v. Schluniz, 14 Id., 
425; R. Co. v. Finlayson, 16 Id., 581; RB. V. R. Co. v. 
Fink, 18 Id., 93; Schuyler Nat'l Bk. v. Bollong, 24 Id., 825. 


Norval, J. 


About the first of October, 1884, the plaintiff in error, 
who then resided in Lincoln, employed the defendant in 
error to superintend the construction of a dwelling house 
in the city of Beatrice, for the agreed price of $3.50 per 
day. Brown entered upon his duties, having entire charge 
of the construction of the building, employing the men 
under him, and the keeping of their time. He claims to 
have put in 358 days’ regular time of ten hours per day, 
180 hours’ overtime as superintendent, in addition to other 
labor, and to have paid out moneys at various times for 
Weston. Brown made no demand for payment of the 


39 
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alleged balance until more than a year after the house was 
completed, when he presented to Weston the following bill: 


. Beatrice, Nes., May 1, 1887. 
_ 9g. B. Weston, in account with C. H. Brown. 
Nov. 1, 84, to making estimates on house and 


WALD coaicrscs Ste eehacas poesevcstieceleseteitenuceness $5 00 
Jan. 1,85, staking out foundation and putting 
in stone WOrK. .csssesesssesescsceseeeesesesons sesees 10 00 


Jan. 1, ’85, making out bills and correspondence. - 7 00 
April 17, 86, to time on house, barn, etc., as 
superintendent and builder, 358 days, at $3.50 


per day........ sogevedsteaueisistcsesecess seevecceree 1253 00 
April 17, ’86, to overtime, 180 hours, or 18 
days, at $: 3.50 PCr Aay....cecececssssesecereveres 63 00 
April 17,’86, to money paid out at sundry times 
for drayage, CLC sesvesscacecdcessseeistettenessevess 116 75 
April 17,’86, to balance on house and barn, as 
per detailed Dill..suscsseeees Sosa cadedescesswcssssete 44 00 
Total ........ceccsconscccccescvevcccsscesessesee- P1498 75 
Cr. 
By cash at various times.........s.seeeee asvicceliease’ $950 00 
By balance on benches, trestles, etc........secsseees 50 00 
Total .....s006 sess sbeavevagees sewenssauweassasenag  OO0' OO 
Balance.........0eeee psdieceueecseecdatate cecessseseeessess 498 75 


This action was brought to recover the balance claimed 
to be due the plaintiff on this account. 

The defendant, for answer, interposed a denial of all 
indebtedness, and pleaded a set-off and counter-claim. The 
set-off is as follows: 


C. H. Brown to J. B. Weston, Dr. 


To cash at sundry times, as per bill....... Siesesser $1093 00 
To merchandise, brushes, etc........cccscorsssseeese 42 16 
To merchandise, benches, etc.......ssccsscceeseeees . 7% 00 
To office rett......ccsesccccseerecscsccesvecescvsevecese 32 00 
To work by George Stump..........., wieswsts soos ea 6 00 


—_—_—~.__.. 


Total ......0008 a itishededeedvedeedsiedeseveaesenes $1248 16 
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The counter-claim set up in the answer is for damages 
claimed to have been sustained by the defendant, by reason 
of the plaintiff unnecessarily impeding and delaying the 
work in the construction of the defendant’s house, 

The reply was by a general denial. The cause was tried 
toa jury, with verdict and judgment for the plaintiff for 
$204. 

Upon the trial the plaintiff Brown testified, in chief, to 
the correctness of his account. His cross-examination dis- 
closed that the defendant Weston was present during the 
progress of the work but a small portion of the time; that 
the plaintiff had entire charge of the work, employed the 
men under him, who drew their pay each week, the plaintiff 
keeping their time, and that the plaintiff each Saturday 
night received usually the sum of $20. The plaintiff 
further testified that he put in 354 days’ regular time be- 
tween February 28, 1885, and April 17, 1886, or worked 
every week day and holiday between those dates, and put 
in 180 hours’ overtime. It also appears from the testi- 
mony that between those dates the plaintiff worked for one 
Van Buskirk from twenty to thirty days. 

The defendant introduced testimony tending to show that 
the plaintiff did not expedite the work, but negligently 
prolonged it, and that he did not put in full time. There 
also appear in evidence vouchers signed by the plaintiff 
for moneys received by him, aggregating $1,093. The 
entire carpenter work on the job amounted to $3,500. 
The defendant called as witnesses several carpenters and 
builders, some of whom worked on the house, who testified 
that the carpenter work, allowing the superintendant $3.50 
per day, should not have cost to exceed $2,500. 

The rebutting testimony was to the effect that the plaintiff 
was a competent and faithful superintendent. 

It is impossible for any one to read the testimony in 
this case without reaching the conclusion that the account 
stated by the plaintiff in his petition is incorrect. In that 
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account he gives the defendant credit with cash payments 
aggregating $950. On the trial he is confronted with 
vouchers signed by himself, amounting to $1,093. He 
charges in his account for every week day from Iebruary 
28, 1885, to April 17, 1886, including holidays. He ad- 
mitted, upon cross-examination, that between these dates 
he worked on the house of one Van Buskirk thirty-two 
days. In addition, the plaintiff charges for 180 hours for 
working overtime. There is no testimony in the bill of 
exceptions that entitles him to charge for extra time. 
There is no pretense that the parties ever agreed to such a 
thing, or that the defendant had any knowledge that the 
plaintiff was working more than ten hours a day. The 
first intimation that Weston had that Brown claimed pay 
for extra time put in wes more than a year after the house 
was completed. Besides there is in the record testimony 
showing that it is customary for the one who superintends 
the construction of a building to work more than ten hours 
a day without charging for overtime. 

The charge in plaintiff’s account of $116.75 is made up 
of over eighty small payments of money, which plaintiff 
claims to have made for the defendant from December 1, 
1884, to April 17, 1886. The plaintiff was permitted to 
testify as to these items over the defendant’s objection and 
exception, by refreshing his memory from a paper held by 
the witness, which was made out after the building was 
completed, from a memorandum kept by the plaintiff at 
the time the transactions occurred. This ruling of thie 
court was clearly erroneous. The paper was not made at 
or recently after the transactions took place, but months 
afterwards. (Schuyler Nat’l Bank v. Bollong, 24 Neb., 825.) 

It is urged that the court erred in giving the fourth and 
fifth instructions. 

“4, As to amounts, if any, which you allow on any 
of the claims alleged in the petition or answer, you should 
allow and include interest thereon at seven per cent per 
aunum from the time the same became payable. 
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“5. Expert testimony is the opinions of witnesses on 
special subjects in which they are presumed to have special 
or unusual knowledge. In general, testimony is to facts 
only, but one exception to the gencral rule is expert testi- 
mony, which is as to the opinions of the experts. Such 
testimony must receive just so much weight and credit as 
the jury deem it entitled to when viewed in connection 
with all the evidence, and no more. Upon the jury rests 
the responsibility of reudering a correct verdict, and if the 
testimony of experts is opposed to the jury’s conviction 
of truth, it is their duty to disregard it. Such evidence, 
as all evidence of opinions, ought to be considered with 
careful scrutiny and with much caution.” 

This suit is upon an unsettled account covering transac- 
tions between the parties for a period of more than a year. 
Unsettled accounts do not draw interest until the expira- 
tion of six months after the date of the last item. (Comp. 
Stats., ch. 44, sec. 4.) The fourth instruction was there- 
fore erroneous. 

The fifth instruction was given with especial reference 
to the testimony of the mechanics, introduced by the de- 
fendant, to show what the carpenter work on the house 
and barn should have cost. The object of this testimony — 
was to show, not only that the plaintiff did not work the 
time claimed by him, but to establish that he did not ex- 
pedite the work but purposely prolonged it to further his 
own interests. While the testimony of these witnesses as 
to how much the house should have cost was, in a certain 
sense, expert, the jury should not have been told what 
weight should be given it. The witnesses being expe- 
rienced mechanics who had seen the house—some of them 
aiding in its construction—could tell with considerable 
certainty what it was wotth to do the work. 

_ The court, after cautioning the jury that the responsi- 
bility of rendering a correct verdict rested upon them, 
follows it with the statement in substance that it was their 


614 . NEBRASKA REPORTS, [VoL. 30 


Alexander v. Thacker. 


duty to consider the testimony of these witnesses with 
much caution. Their testimony was so discredited by the 
charge of the court that the jury might well have under- 
stood that it was their duty to entirely disregard it. The 
judgment of the district court is reversed and the cause is 
remanded for further proceediugs. 

REVERSED AND REMANDED. 


THE other judges concur. 


A. EB. ALEXANDER v. D. T. THACKER. 
{FILED OcToBER 21, 1890.) 


. Tax Liens: Forrciosure In anaction to foreclose a tax lien. 
the owner of the equity of redemption is a necessary party. 


- 


w 


. Parties: Non-JorinpyR. Where a demurrer is sustained on the 
ground of non-joinder of parties defendant, the court should not 
dismiss the action without giving the plaintiff an opportunity 
to bring in the absent party. 


wo 


. Pleading: MIssoINDER oF CAUSES. When there is @ misjoinder 
of causes of action, the plaintiff should be required either to 
elect upon which cause of action he will proceed, or file a sepa- 
rate petition for each cause of action. When such petitions are 
filed, an action should be docketed for each petition. 


> Perivion: GENERAL DEMURRER TO WHOLE. Where a 
petition contains more than one count, and a general demurrer 
is directed against the entire pleading, and is not limited to a 
particular cause of action, if either count is sufficient the de- 
murrer must be overruled. 


Error to the district court for Cass county. Tried 
below before CHAPMAN, J. 


S. P.& E. G. Vanatta, for plaintiff in error, cited: Code, 
secs. 30, 41; Maxwell, Pl. & Pr. [3d Ed.], 20, 35. 
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Thos. B. Stevenson, contra, cited: Tiedeman, Real Prop- 
erty, secs. 321, 464; Lynch v. Pfiefer, 17 N. E. Rep. 
[N. Y.], 402; Bell v. Sherer, 12 Neb., 409; Nash, Pl. 
[4th Ed.], 160-1. 


Norval, J. 


This is a suit to foreclose a tax lien, and to quiet title. 
D. T. Thacker and Towle & Farleigh were made defend- 
ants. The plaintiff in the amended petition alleges that 
on the 4th day of September, 1871, one S. N. Merriam 
purchased from the treasurer of Cass county, Nebraska, the 
northeast quarter of the southeast quarter of section 5, 
township 10, range 14, in said county, for taxes before that 
time levied and asscssed thereon for the year 1870, then 
due and delinquent; that Merriam paid to the said treas- 
urer at said sale $2.76, and received a certificate of pur- 
chase of said land; and that he paid the subsequent taxes 
on the land, amounting to $52.37. 

The petition further avers that on September 5, 1878, 
Merriam presented said certificate of purchase to the treas- 
urer of Cass county, who then executed and delivered to 
him a treasurer’s tax deed for said land, which was duly 
recorded, and that afterwards said Merriam sold, assigned, 
and transferred all his interest in said land, and the taxes 
so paid, to the plaintiff, who is still the owner thereof. 

The plaintiff, for a second cause of action, says that on 
November 3, 1884, one J. P. Mathis purchased from the 
treasurer of Cass county, the above described real estate for 
$4.87, for the taxes of 1883, then unpaid, and received a 
certificate of purchase; that Mathis has paid the subse- 
quent taxes levied on said real estate, amounting to $11.15 ; 
that afterwards, on December 27, 1886, Mathis returned 
said certificate of purchase to the treasurer of the county, 
who executed and delivered to him a tax deed for the land 
above described ; that on the 10th day of January, 1887, 
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Mathis conveyed all his interest in the land to one W. D. 
Merriam, and afterwards, on the 25th day of July, 1888, 
said Merriam and his wife, Ruth, sold and transferred the 
lands to the plaintiff, who is now the legal owner of said 
lands. 

The petition also alleges “that the defendant Thacker 
claims to own an undivided interest in said lands by virtue 
of a deed executed and delivered to him by C. and E. 
Towle, and is in possession of said land jointly with the 
plaintiff. But plaintiff avers that the said deed so exe- 
cuted to defendant is fraudulent and void for the reason 
that the grantors in said deed had no right or title to said 
lands and could not convey any right or title to said 
defendant. 

“And plaintiff further avers that the deed so executed 
by the treasurer of Cass county, Nebraska, to S. N. Mer- 
riam failed to convey the title in and to said lands to the 
said 8S. N. Merriam, by reason of the treasurer’s failure to 
attach his seal to, said deed, and by reason of other de- 
ficiencies in the execution of said deed; that said Merriam 
only obtained a tax lien on said land, by virtue of his pur- 
chase thereof, and by virtue of the payment of said taxes, 
which lien he transferred to plaintiff, who now owns the 
same. 

‘The plaintiff further alleges that the defendants Towle 
' & Farleigh claim to own some interest in said land, the 
exact nature and extent of which plaintiff is unable to 
discover. . 

“Plaintiff further avers that.the deed executed and de- 
livered to plaintiff by said J. P. Mathis conveyed a com- 
plete and indefeasible title to said land to plaintiff, and 
gave plaintiff the right to possession thereof.” 

The defendant Thacker demurred to the amended peti- 
tion, alleging that there is a defect of parties plaintiff and 
a defect of parties defendant; that several causes of action 
are improperly joined, and that the petition does not state 
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facts sufficient to constitute a cause of action. The de~ 
murrer was sustained and the action dismissed as to 
Thacker. 

The plaintiff’s causes of action are based upon two tax 
deeds issued by the treasurer of Cass county. The one 
dated September 5, 1873, which is the foundation of the 
plaintiffs first cause of action, failed to convey any title 
on account of the omission of the treasurer to attach to the 
deed his official seal. The plaintiff’s title having failed, 
he acquired a lien upon the land for the moneys paid out 
for taxes. The evident purpose of the first cause of action 
was to foreclose such lien. In a suit to foreclose a lien for 
taxes, all parties having an interest in the real estate are 
proper parties, and the person holding the equity of re- 
demption is an indispensable party. The petition alleges 
that the defendants claim to own some interest in the 
property. It is not alleged that either of the defendants 
owns the equity of redemption. There was, therefore, a 
non-joinder of parties defendant. Such defect, however, 
was not sufficient grounds for dismissing the suit without 
giving an opportunity to bring in the holder of the legal 
title. The plaintiff should have been ordered to bring in 
the absent party within a time to be named by the court, 
and in default thereof the suit be dismissed. 

The cause of action set up in the second count of the peti- 
tion is one to quiet title. It is founded upon the tax deed 
issued December 7, 1886, to one J. P. Mathis, upon the same 
land covered by the tax deed referred to in the first count 
of the petition. The pleading does not charge, nor does 
it set up facts which make it appear that the second tax 
deed failed to convey the title, but on the other hand, it 

‘does allege that Mathis, the grantee in the tax deed, “con- 
veyed a complete and indefeasible title to said land to the 
plaintiff.” The facts charged in the second cause of action 
are sufficient to resist a general demurrer. It is unneces- 
sary to determine whether the first count states a cause of 
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action or not, for when a petition contains more than one 
count, and a general demurrer is directed against the entire 
pleading, and is not limited to a particular count, if any 
count states a cause of action, such demurrer must be over- 
ruled. The plaintiff, however, could not properly join in 
the same petition a cause of action to foreclose a tax lien 
with one to quiet title. If it be true that the second tax 
deed is valid and conveyed the legal title, as alleged, then 
it is obvious that the lien acquired by the first tax deed be- 
came merged in the title and there could be no foreclos- 
ure of the lien, Hecould not foreclose a tax lien on land 
of which he owns the entire fee. 

There being a misjoinder of causes of action, instead of 
dismissing the suit, the plaintiff should have been required 
either to elect upon which cause of action he would go to 
trial or file a separate petition for each cause of action, and, 
when filed, an action should be docketed for each petition. 
_ (Code, sec. 97.) The judgment of the district court is re- 
versed and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Kitconen Bros. Hore Co. v. Jonn 8. Hammonp. 
[FILED OCTOBER 28, 1890.]} 


Findings: Must Conrorm To Issurs. The findings of facts and 
the judgments must conform to, and be supported by, the alle- 
gations of the pleadings on which they are based. (Lipp v. Hor- 
bach, 12 Neb., 371.) 


Error to the district court for Douglas county. Tried 
below before WaKELEY, J. 
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Charles Ogden, for plaintiff in error, 
Estabrook, Irvine & Clapp, contra. 
Coss, Cu. J. 


The plaintiff, in the court below, alleged “that the de- 
fendant is a corporation duly organized and existing under 
the laws of this state, and is indebted to him in the sum 
of $52 for work and labor done and for material furnished 
at defendani’s special instance and request, no part of which 
has been paid. To which the defendant answered, admitting 
it is a corporation and denying every other allegation of 
the plaintiff. 

“TY. The defendant says that the plaintiff has been 
paid in full for any amount which may have been due him, 
and that there was, at the commencement of this suit, no 
sum whatever due him from defendant.” 

There was a trial to the court, a jury being waived, with 
finding and judgment for the plaintiff for $49 and costs. 

The defendant’s motion for a new trial being overruled, 
exceptions were taken on the record, and the cause brought 
to this court for review, on account of the court below ad- 
mitting certain testimony of the plaintiff excepted to by 
defendant, and because the finding and judgment of the 
court should have been for the defendant. 

The cause of action, as set forth, was sufficiently proved 
by the evidence of the plaintiff; that he did the work 
charged for, and that it was reasonably worth the amount 
claimed, was admitted by counsel for the defendant in open. 
court. The plaintiff testified that the bill had not been 
paid, and that he had received nothing on account of it. 

From the bill of exceptions it does not appear that there 
was any évidence offered on the trial proving, or tending 
to prove, payment. There was testimony offered and re- 
ceived by the court, subject to exception, which tended to 
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prove that in a former action between the parties, wherein 
the plaintiff in error was plaintiff, and the defendant in 
error was defendant, in which the plaintiff had judgment 
by default, on an ex parte hearing, the items of charges 
constituting the cause of action in this case were credited 
to the defendant and deducted from the amount of recovery. 
Whether these facts, as proved, would have constituted a 
defense to this action had they been properly pleaded, need 
not be now considered, as they were uot pleaded in this 
action; and while such evidence was before the court, it 
could not, under well known principles of law, have been, 
considered in deciding the case. In no event, without an 
amendment of the answer, or a formal offer to amend, 
could such defense have been considered. The judgment 
of the district court is 


AFFIRMED. 


THE other judges concur. 


W. W. Mace ev Au. v. J. B. Heats. 
(FILED OcroBER 28, 1890.] 


1. Negotiable Instruments: ALTERATION: ASSENT BY PART- 
NER. Two persons jointly purchased the fixtures, furniture 
stock, and lease of a feed store in the city of O. for the sum of 
$1,008, and paid thereon the sum of $400 cash, and gave their 
notes, due in three and six months, for $304 each. The notes 
were drawn on printed forms, and contained the words, “ Paya- 
ble at the Merchants National Bank of Omaha, Nebraska.” 
These words were erased before the notes were signed, but the 
word ‘‘ maturity,’’ indicating the time when the interest would 
commence, was noterased. A short time afterwards the payee. 
called the attention of one of the makers to the omission to erase 
the word, and it was thereupon erased, and thereby the notes 
drew interest from date. Held, That, as there was testimouy 
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tending to show that the notes were to draw interest from date, 
and that the makers were partners, the erasure therefore bound 
the firm. 


2. Statute of Frauds. A verbal contract to engage in the busi- 
ness of purchasing five car loads of haled hay, and dividing the 
same with the defendants, the value being in excess of $50, no 
part of the hay being delivered, nor any portion of the consid- 
eration paid, is within the statute of frauds, and void. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 


Breen & Duffie, for plaintiffs in error, cited, as to the 
alteration: Savings Bank v. Shaffer, 9 Neb., 4; 1 Bates, 
Partnership, secs. 452-3a; Daniel, Neg. Inst., sec. 1401 ; 
Kilkelly v. Martin, 34 Wis., 525; Booth v. Powers, 56 N. 
Y., 22-31; as to the contract for purchasing the five car 
loads of hay: Greenleaf, Ev., sec. 481; York v. Clemens 
41 Ta., 95; Dodge v. Clyde, 7 Rob. [N.Y.], 410; Baldwin 
v. Burrows, 47 N. Y., 199. 


Gregory, Day & Day, contra, cited, as to the contract 
for purchasing the hay: Hussell v. R. Co., 39 N. W. Rep., 
302; Waterman v. Meigs, 4 Cush, [Mass.], 497; Gardner 
v. Joy, 9 Met. [Mass.], 177. 


Maxwet, J. 


The defendant in error brought an action in the district 
court of Douglas county on two promissory notes, as fol- 
lows: 


$304. Omawa, NEB., May 3, 1887. 
“Three months after date we promise to pay John B. 
Heath, or order, three hundred and four dollars, for value 
received, with interest at the rate of eight per cent per 
annum from until paid. 
“Due August 3, 1887. W. W. Mace. 
“C. A. CLemuEnt.” 


? 
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$304. Omana, Nesg., May 3, 1887. 
“Six months after date we promise to pay to John B. 
Heath, or order, three hundred and four dollars, for value 
received, with interest at the rate of ten per cent per 
annum from until paid. 
“Due Nov. 3, 1887. W. W. Mace. 
“C, A. CLEMENT.” 


There is also a count in the petition for goods, wares, 
merchandise, etc., sold and delivered to the defendants 
below. 

The prayer is for $558, with interest from May 3, 1887. 

The defendants below, in their answer, allege that the 
notes were to draw interest from maturity, but that the 
plaintiff erased the word “ maturity.” 

“2d. They allege that the second cause of action set 
forth in the petition is the same as that for which the notes 
were given, 

“3d. They plead a counter-claim in the sum of $250, 
for a violation by the defendant in error of a contract that 
he would not open another feed store in the vicinity of the 
place of business of the plaintiffs in error. 

“Ath, That the defendant in error entered into a con- 
tract with them to deliver five car loads of hay, which was 
to be purchased by him and shipped in his name, which 
contract he refused to perform.” 

The fifth ground is that they purchased a claim of 
$139.60 against the defendant in error prior to the bringing 
of this action. 

On the trial of the cause, the defendants below filed a 
motion to require the plaintiff to elect upon which count of 
the petition he would proceed. This motion was overruled, 
and no point is made upon it, so that it need not be further 
noticed. 

The court found in favor of the defendant in error and 
rendered judgment for $500.39. 

The testimony shows that prior to May 3, 1887, the 
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plaintiff below had been engaged in the feed business in 
the city of Omaha. On that day the defendants below 
purchased the business, furniture, and fixtures, and lease 
of the premises of the plaintiff below. The price was 
$1,008. Of this amount the defendants below paid $400 
in cash, and executed the two notes sued on. The notes 
were made out on printed forms and the words “ Payable 
at the Merchants National Bank, of Omaha, Nebraska,” 
were in the form, but Mr. Clement testifies that he filled 
the notes out and erased those words before the notes were 
signed. The word “maturity,” which seems to have been 
in the printed form, was not erased at that time. This is 
claimed to have been done after the notes were executed 
and delivered, There is testimony tending to show that 
the notes should draw interest from date, and a day or two 
after the making of the notes, the plaintiff below seems to 
have called the attention of Mr. Clement to the fact that 
the notes were made not to draw interest until maturity. 
The word “maturity” was thereupon, by agreement, 
erased, and this, it is claimed, discharges Mr. Mace. We 
think differently, however. Mr. Mace and Mr. Clement are 
shown to have purchased the stock in partnership and con- 
tinued to be partners for some considerable time after- 
wards. The change in question was simply making the 
notes conform to the contract, and was within the scope of 
the partnership business, 

Second—The court below seems to have found that the 
contract in relation to the five car loads of hay was within 
the statute of frauds, and void. ‘The amount of the prop- 
erty involved exceeded $50 in value, and no note or mem- 
orandum of the contract was made in writing, subscribed 
by the parties, to be charged thereby, nor were any portion 
of the goods accepted or received, or any part of the pur- 
chase money paid. 

There was no error, therefore, in rejecting the claim. The 
plaintiffs in error have received the defendant in error’s 
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property and are still indebted for the same in the amount 
found due by the district court. This should be paid. 
The judgment of the district court is 


AFFIRMED. 


THE other judges concur. 


Witi1am GILES, APPELLANT, V. Mary GIL&Es, 
APPELLEE. 


[FILED Ocrobrr 28, 1890.] 


Divorce: Custopy oF MINoR CHILD: CONSIDERATIONS IN AWARD- 
1Na. A husband and wife living in Aurora, Illinois, having a 
child which was a minor, were divorced, there being no pro- 
vision in the decree for the custody of such child. Afterwards 
the parties agreed that the mother should retain the custody of 
such infant, the father to pay five dollars per week for its sup- 
port, This he did for some time, when the mother removed to 
Omaha, bringing the infant with her. In a proceeding on habeas 
corpus by the father to obtain the custody of the child, eld, 
that he had no absolute vested right in the custody of such in- 
fant, and that the paramount consideration is, what is really 
demanded by the child’s best interests, and the court, in award- 
ing the custody to the father, mother, or other person, will be 
guided by what may seem best for the child. 


AppEAL from the district court for Douglas county. 
Heard below before CLarKson, J. 


Fawcett & Sturdevant, and John P. Davis, for appellaut, 
cited: Rex v. Isley, 5 Ad. & Ell. [ling.], 441; Torington v. 
Norwich, 21 Conn., 543; People v. Mercein, 3 Hill [N. Y.], 
408 ; Johnson v. Terry, 34 Conn., 259; In re Scaritt, 76 
Mo., 565; Clark v. Bayer, 32 O. St., 310; Miner », 
Miner, 11 IIll., 43; In re Goodenough, 19 Wis., 296. 
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C. P. Halligan, contra, cited: King v. Greenhill, + Ad, 
& Ell. [Eng.], 624; Mercein v. People, 25 Wend. [N. Y.], 
98,101; Clark v. Bayer, 32 O.8t., 299; Hewitt r. Long, 
76 Ill. 409; Miner v. D/imer, 11 Id.,43; Cowls v. Cowls, 
3 Gilm. [IIl.], 435; State». Barrett, 45 N. H., 15; State 
v. Smith, 6 Me., 462; Gishwiler v. Dodez, 4 O. St., 615; 
Inve Waldron, 13 Johns. (N. Y.], 417; U.S. 0. Green, 3 
Mason [U. 8.], 484, 485; Marine Ins. Co. v. Hodgson, 6 
Cranch [U.8.}, 206; Schouler, Domestic Relations [2d 
Kd.], 338-9; Hurd, Habeas Corpus, 528; 2 Story, lig. 
Jur., 1341; State v. Bratton, 15 Am. Law Reg. [N. 8.], 
359; Dunmain v. Guynne, 10 Allen [Mass.], 272; Lyons 
v. Blenkin, Jac. [Eng. Ch.], 245. 


MAXWELL, J. 


The plaintiff instituted a proceeding by habeas corpus 
in the district court of Douglas county to recover the pos- 
session of his infant son, Haeckel Humboldt Giles. A 
large amount of testimony was taken before the district 
court, and judgment was rendered by it, that the defendant 
retain the custody of the child. From that judgment the 
cause is brought into this court by petition in error. 

Tt appears from the record that in October, 1865, Wm. 
Giles and Mary A. Giles were married in the state of Tli- 
nois, and resided in that state as husband and wife until 
July, 1889; that four children were born to them, of which 
the two oldest are of age; that the third child was about 
twenty years of age; and that the youngest son, the sub- 
ject of this controversy, is about ten years of age. The 
testimony also shows that the plaintiff, for many years 
prior to 1889, had been the traveling agent of a firm in 
Chicago engaged in the sewing machine business. His 
territory seems to have covered a considerable part or all 
of Wisconsin, Minnesota, etc., so that he was absent from 
home nearly all the time. As testified to by his daughter, 

40 
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his absences were prolonged from two to five months, and it 
-is claimed, and there is some testimony tending to show, 
that from 1887 to July, 1889, he did not provide full sup- 
port for his family. He explains this, however, to some 
extent in his testimony, by saying that two of his children 
were absent from home at an educational institution, and 
he necessarily had to provide the means for their support. 
The defendant also was engaged in business on her own 
account, and had been for many years prior to July, 1889. 
For many years prior to the date last named the family had 
resided in Aurora, Illinois. 

On the 11th of July, 1889, the defendant was granted 
an absolute decree of divorce from the plaintiff in error, 
her husband, by one of the courts in the state of Illinois, 
on the alleged ground of desertion and failure to support. 

From the evidence in the record before us, it may be 
questioned whether a divorce should have been granted. 
So far as we can judge there was no such desertion and 
failure to support as are contemplated by the statute. But 
that question is not before the court. 

In the decree there is no provision for the care of the 
minor children. There is some testimony tending to show 
that, after the divorce was obtained, the defendant said to 
the plaintiff that she was willing that he should take their 
youngest son and care for him, but that he objected on the 
ground that he had no home to place him in, and said if 
she would care for him he would pay her five dollars per 
week, This sum he seems to have paid up to December 
6, 1889, when the defendant removed to Omaha, bringing 
the child with her, and the plaintiff now brings this action 
to obtain the custody of the child. The testimony shows 
that he has no home of his own; that he proposes to place 
the child in the family of a friend in Aurora, Illinois. 
We have no means ‘of knowing the qualifications of this 
family to care for and train a child of tender years; 
nor, indeed, is there any evidence of a valid contract 
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for the support of the child. For aught that appears, 
they might at any time—in a day, a week, or a month— 
abandon the care of the child, without bad faith ora viola- 
tion of the agreement. But, suppose it did appear that the 
family named was unobjectionable, and that the father had 
entered into a valid contract with such family to care for 
and furnish a home for his child, still it would not fol- 
low that the father would be given the custody of such 
child. 

Under the stern rules of the common law, when the wife 
and mother was but little better than a slave, the father 
was given the custody of his children, without question. 
This rule of the common law has not generally prevailed 
in this country. 

In Cnited States v. Green, 3 Mason, 482, Judge Story 
says it is an entire mistake to suppose that the “father 
has an absolute vested right in the custody of an infant.” 

In Corie v. Corie, 42 Mich., 509, it is said “In contests 
of this kind the opinion is now nearly universal that 
neither of the parties has any rights that can be allowed to 
seriously militate against the welfare of the child. The 
paramount consideration is what is really demanded by its 
best interests.” 

In Sturdevant v. State, 15 Neb., 459, this court held that 
in a controversy for the custody of a child the order of the 
court should be made with a single reference to the best 
interests of such child. This rule, we believe, has been 
adopted generally by the courts of this country. (Schouler 
on Domestic Relations, sec. 248, and cases cited.) 

The testimony of the father tends to show that the 
mother is an industrious woman and of good character. 
He, at least, has been willing to trust the child in her 
custody, and the principal objection made by him at this 
time is that she has removed from the state of Illinois, 
This removal was occasioned by her entering into the em- 
ployment of a company at a good salary so that she might 
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be able to support herself and child, and not from any 
desire to exclude the plaintiff from seeing it when he so 
desired. He has a right to call upon and see his child at 
reasonable times, and should this privilege be denied, it 
might require the interposition of the court. 

Where there are minor children, the separation of the 
parents by divorce almost necessarily will cause more or 
less pain to one or both of the parties. This is almost 
unavoidable, and is a matter for the serious consideration 
of those who, through real or fancied grievances, seek relief 
in the divorce courts, but neither parent has an absolute 
right to the custody of the minor children, but the court 
will consider their best interest and make such orders in 
the premises as seem to be just and proper. The judg- 
ment of the court below is right and is 


AFFIRMED. 


THE other judges concur. 


O. R. Oaxuey v. G. H. PEGLER, 
[FILED OCTOBER 28, 1890. ] 


1. Names: INITIALS INSTEAD OF: PLEADING. At common law 
a declaration describing a party by the initials of his Christian 
name is not sufficient on special demurrer. It should appear, 
however, that the initial used is not the Christian name. 


JUDGMENT. Where a party whose Christian 
nanie was Oscar R. was in the habit of signing checks and doing 
business at banks and at other places by the initials of his 
Christian name, these initials will be treated as his business 
name, and a judgment recovered against him by that name is 
not subject to collateral attack. 


Error to the district court for Lancaster county. 
Tried below before Frep, J. 
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J. B. Archibald, for plaintiff in error, cited on the ques- 
tion as to the name: Scott v. Ely, 4 Wend. [N. Y.], 555; 
Miller v. Foley, 28 Barb. [N. Y.], 630, and cases; Mead 
v. Haws, 7 Cow. [N. Y.], 882; Griswald v. Sedgwick, 6 
Id., 456; Gurnsey v. Lovell, 9 Wend. [N. Y.], 319; Farn- 
ham v, Hildreth, 32 Barb. [N. Y.], 277; People v. Fergu- 
son, 8 Cow. [N. Y.], 102; People v. Smith, 45 N. Y.,772, 
784; Waterbury v. Mather, 16 Wend. [N. Y.], 613; Cran- 
dall v. Beach, 7 How. Prac. [N. Y.], 271; Osborn v. Me- 
Closkey, 55 Id., 345; Hancock v. Bank, 93 N. Y., 85; 
Frank v. Levi, 5 Rob. [N. Y.], 599; Bank v. Magee, 20 
N. Y., 363; Gardner v. Kraft, 52 How. Pr. [N. Y.], 499. 


Harwood, Ames & Kelly, contra, cited on the same ques- 
tion: Eggleston v. Son, 5 Rob. [N. Y.], 640; Cooper v. 
Burr, 45 Barb. [N. Y.], 9; England v. N. Y. Pub. Co., 
8 Daly [N. Y.], 375; Linton v. First Natl Bk., 10 Fed. 
Rep., 897; Pancho v. Texas, 88. W. Rep., 476. 


MaxwELL, J. 


This action was brought in the district court of Lancas- 
ter county on a judgment recovered in the state of New 
York by Pegler against O. R. Oakley. 

The answer of the defendant is as follows: 

“ First answer to the plaintiff’s petition says, that his 
true name is Oscar R. Oakley, and not O. R. Oakley, as 
set forth in said action, petition, and proceedings. 

“Second—That he has no knowledge whether the above 
named George H. Pegler obtained the pretended judgment 
mentioned in said petition, or that the same is a true copy 
of a pretended judgment obtained against one O. R. Oak- 
ley in the supreme court of the state of New York, there- 
fore he denies the same. 

“Third—That at the time said pretended judgment 
was claimed to have been obtained, this defendant Oscar R. 
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Oakley was and still is a resident of the state of Nebraska 
and not a resident of the state of New York, and this de- 
fendant did not appear in said pretended action, either 
personally or by an attorney or otherwise, and said action 
was not commenced nor judgment obtained in due form of 
law in such case made and provided, and that said pre- 
tended copy is not a copy of the judgment and judgment 
roll in said action. 

“Fourth—That the said pretended judgment is based 
upon a fraudulent claim as against this defendant; that this 
defendant denies that he is or was indebted to said plaintiff 
in any sum whatsoever, and that said pretended claim is a 
fraud in each and all respects as against this defendant; 
that said plaintiff is a non-resident of the state of Ne- 
braska and resides in the county of Chautauqua; state of 
New York.” 

On the trial of the cause judgment was rendered in favor | 
of Pegler. It appears from the transcript before us that 
the action was brought in Chautauqua county, New York ; 
that service of summons was made upon Oakley in that 
county, the return being as follows: 

“Srate oF New York, 
County OF CHAUTAUQUA. \ss, 

“T certify that I served the summons and complaint 
hereto annexed upon O. R. Oakley, the defendant therein 
named, on the 23d day of March, 1887, at the town of 
Dunkirk, Chautauqua county, New York, by delivering 
to and leaving with him personally a copy thereof, at that 
time and place. 


“C. H. Laxe, Sheriff. 
“By S. M. Marrison, Deputy. 
“Fees, $4.13.” 
Oakley made default and judgment was rendered against 
him. 
It is apparent that that court had jurisdiction of the 
person and also of the subject-matter of the action, and 
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any errors which may have been committed by it cannot 
be corrected in this action. The principal error relied 
upon is that the plaintiff in error was sued by the initial 
letters of his Christian name and not by his surname. 
Mr. Oakley was called as a witness on the trial of the 
case and testified as follows: 
Q. Will you give your full Christian, baptismal name 
and surnanie? 
A. Osear Rodman Oakley. 
Q. This is the name by which you go and the name by 
which you are known? 
It is. 
What is your business? 
Dry goods business. 
Where do you reside? 
Lincoln, Nebraska. 
How long have you resided in Lincoln, Nebraska ? 
Since September 1, 1886. 
Did you move out here then with your family? 
I moved my family about that time—August or Sep- 
tember—I don’t remember. 
Q. In September, 1886, were you in any manner or 
form indebted to this plaintiff? 
* * * * * * * * 


POP OPOoPOP 


. Cross-examination : 

Q. What do you say your name is? 

A. Oscar Rodman Oakley is my name. 

Q. By what name were you known in the business 
world ? 

A. Well, a business man often uses his initials, and I 
very frequently do that of course. 

Q. Is it not a fact you use your initials almost entirely ? 

A. I use my initials in signing checks, I don’t know as 
T do entirely, but I do sometimes. 

Q. Is it not a fact that your business signature to your 
checks is in the form of O. R. Oakley ? 
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A. They are? 

Q. I will ask you if itis not a fact that the signature 
you leave at bank, prepared for that purpose—the bank at 
which you do business—at the First National Bank, is not 
O. BR. Oakley ? 

A. Yes, all business men use their initials. 

Tt will be seen from his own testimony that his habit 
has been and is when signing checks, doing business at 
banks and other places, to use the initial letters of his 
Christian name. At common law a declaration describ- 
ing a party by the initial of his Christian name is bad on 
‘special demurrer. (Turner v. Fitt, 3 M., G. & 8., 701; 
Bliss on Code Pleading, sec. 146a.) It should be made 
to appear, howeyer, that the letter used is but an initial 
and not the true name. (Tweedy v. Jarvis, 27 Conn., 42.) 

Whether an.apparently initial letter will be treated as a 
name niust depend upon the manner in which the ques- 
tion is raised. 

In the absence of a motion, to the contrary, or a plead- 
ing calling attention to the fact that it is not the name of 
the party, the court will be warranted in treating it as his 
name. If the defendant objects on the ground of misnomer, 
he must give his true name. (Bliss on Code Pleading, sec. 
146a,) A judgment against a party sued by the initials 
of his Christian name is not void. At the most it is void- - 
able for error of the court in the proceedings. Where, 
before judgment, the attention of the trial court is called 
to the fact that the defendant has been sued by the initials 
of his Christian name, the court may permit an amend- 
ment instanter by inserting the full Christian name. If no 
objection is made on that ground, the defendant will be 
concluded by the judgment. 

In the case at bar the plaintiff in error did bnsiness as 
O. R. Oakley, and although his Christian name is Oscar 

“R. Oakley, the name by which he does business in sign- 
ing checks and at the banks and at other places is O. R. 
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Oakley. This may be called his business name, and a 
judgment recovered against him by that name cannot be 
attacked collaterally. 

There is no error in the record and the judgment is 


AFFIRMED. 


THE other judges concur, 


Crry or OmaHa v. HoweELt LuMBER Co. 
[FILED OCTOBER 28, 1890.] 


Municipal Corporations: EMINENT DomMaIN: DAMAGES: 
SPECIAL BENEFITS Not DepucTED. Where land is condemned 
for public use, as for opening a street, the owner is entitled to 
the fair market value of the land actually taken, and special 
benefits to the residue of the tract cannot be set off against such 
value, but may be against incidental damages to the residue of 
the tract. 


Error to the district court for Douglas county. Tried 
below before Doanz, J. 


A, J. Poppleton, for plaintiff in error, after contending 
- that the doctrine of Wagner v. Gage County and Schaller 
v. Omaha was intended to establish a rule of practice, and 
not a principle of the law of property, cited: Com. v. 
Middlesex, 9 Mass., 388; Livermore v. Jamaica, 23 Vt., 
361; Harvey v. R. Co.,47 Pa. St., 428; Troy & B. R. Co. 
v. Lee, 13 Barb. [N. Y.], 169; In re Furman &1., 17 
Wend. [N. Y.], 649; Giesy v. R. Co., 4 O. St., 330; Sy- 
monds v. Cincinnati, 14 O., 147; Cooley, Const. Lim. [5th 
Ed.], 520, 700, 701; 3 Sutherland, Damages, 432-3; 2 
Dillon, Mun. Corp. [8d Ed.], 625; Brown v. Cincinnati, 
14 0., 541; Com’rs v. O'Sullivan, 17 Kan., 58; A., 7. & 
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S. F. R. Co. v. Blackshire, 10 Id., 477; Winona R. Co. 
v. Waldron, 11 Minn., 392; Nicholson v. R. Co., 22 Conn., 
74; Nichols v. Bridgeport, Id., 189; Wyandotle, etc., R. 
Co. v. Waldo, 70 Mo., 629; Pacific R. Co. v. Chrystal, 25 
Id., 544; Newhy v. Platte Co., Id., 258; Lee v. R. Co., 55 
Id., 178; Quincy, UU. & P. R. Co. v. Ridge, 57 Id., 600; 
Meacham v. R. Co., 4 Cush. [Mass.], 293; Park v. Hamp- 

den, 120 Mass., 395; Dwight v. Co. Com’rs, 11 Cush. 

[Mass.], 201; Whitman v. R. Co., 3 Allen [Mass.], 133; 

Upton v. R. Co., 8 Cush. [Mass.], 600; Green v. Fall 
River, 113 Mass., 262; Allen v. Charlestown, 109 Id., 243; 

Pitts. R. Co. v. Bentley, 88 Pa. St., 178; Cummings v. 

Williamsport, 84 Id., 472; East Brandywine & W. R. v. 

Ranck, 78 Id., 454; Shenango, etc., R. Co. v. Braham, 79 

Id., 447; Schuylkill Nav. Co. v. Thoburn, 78. & R. [Pa.], 

411; Penn. R. Co. v. Heister, 8 Pa. St., 450; Searle v. R. 
Co., 9 Casey [Pa.], 57; Patten v. R. Co., Id., 426; Wat- 

son v. R. Co.,1 Wright [Pa.], 469; EF. Penn. R. Co. v. 

Hottensteine, 11 Id., 28; Hornstein v. R. Co., 1 Smith 

[Pa.], 87;-6S. FA. & S. R. Co, v. Caldwell, 31 Cal., 367 ; 

Holton v. Milwaukee, 31 Wis., 27; Bigelow v. R. Co., 27 

Id., 478; Trinity Col. v. Hartford, 32 Coun., 452. 


Congdon & Hunt, contra, cited: F., E.& M. V. R. Co. 
v. Whalen, 11 Neb.,585; Schaller v. Omaha, 23 Id., 325; 
Blakeley v. R. Co. 25 Id., 207; Com. v. R. Co., 58 Pa. Si., 
26; Isom v. R. Co., 36 Miss., 300; Woodfolk v. R. Co., 2 
Swan [Tenn.], 422; Penn. R. Co. v. B. & O. RB. Co., 60 
Md., 263; Memphis v. Bolton, 9 Heisk. [Tenn.], 508; P. & 
M. BR. Co. v. Stovall, 12 Id., 1; Brown v. Beatty, 34 Miss., 
227; Com’rs v. Harkelroads, 62 Id., 807; Jacob v. Louis- 
ville, 9 Dana [Ky.], 81; H. & N. RB. Co, v. Dickerson, 17 
B. Mon. [Ky.], 178; £. & N. RB. Co. v. Thompson, 18 Id., 
735; L.& N. R. Co. v. Glazebrook, 1 Bush [Ky.], 325; 
Tide Water Canal Co. v. Archer, 9 G. & J. [Md.], 479; 
Shipley v. R. Co., 34 Md., 336; BR. Co.v. Tyree, 7 W. Va, 
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693; R. Co. v. Lagarde, 10 La. Ann., 150; R. Co. v. Cal- 
derwood, 15 Id., 481; R. Co. v. Gay, 31 Id., 4380; R. Co. 
v. Dillard, 35 Id., 1045; R. Co. v. Ferris, 26 Tex., 588; 
Tate v. Mathews, 16 Id.,112; Paris v. Mason, 37 Id., 447; 
T.& St. L. R. Co. v. Mathews, 60 Id., 215; Jones v. R. Co., 
30 Ga., 43; Savannah v. Hartridge, 37 Id.,113; Augusta 
v. Marks, 50 Id., 612; West Shore R. Co. v. Bell, 24 Hun 
[N. Y.], 427; State v. Beackmo, 8 Blackf. [Ind.], 246; 
Butler v. Sewer Com., 39 N. J. Eq., 665; Carpenter v. Jen- 
nings, 77 Ill., 250; Todd v. &. Co., 78 Id., 530; Hyslop 
v. Finch, 99 Id., 171; Scott v. Toledo, 36 Fed. Rep., 385; 
A. & F. R. Co. v. Burkett, 42 Ala., 83. 


MAXWELL, J. 


The city of Omaha extended Leavenworth street from 
block 187 to the Missonri river, and in doing so con- 
demned a portion of the defendant in error’s land. Ap- 
praisers were duly appointed, who estimated the damages 
and made an award. An appeal was taken to the district 
court, where the jury returned a verdict as follows: 

“We, the jury duly impaneled and sworn to try the 
issues in the above entitled case, do find that the market 
value of the strip in controversy, at the time of the con- 
demnation proceedings, was $8,625. 

“We do further find that the special benefits to the re- 
maining land of the Howell Lumber Company, through 
the opening of Leavenworth street, amounted to the sum 
of $5,000.” 


A motion for a new trial having been overruled, judgment 
was entered on the verdict excluding the special benefits. 

The sole question presented is, Can special benefits be 
set off against the value of the land actually taken? 
This question was carefully considered in Wagner v. Gage 
County 3 Neb., 237. In that case about six and three- 
fourths acres of plaintiff’s land were taken for a public 
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road. The case was tried before Judge Ganrr, who, in 
effect, instructed the jury that they might set off special 
benefits against the value of the land actually taken. The 
jury thereupon returned a verdict finding that there were 
no damages to the land-owner. 

This court, after a very carefu) consideration of the de- 
cisions and the rule which should be adopted in such cases, 
held that the value of the land taken must, in all cases, be 
paid in money, but that special benefits may be set off 
against incidental damages to the residue of the tract. 
That case was followed in the Fh, Ed MV. R. Co. v. 
Whalen, 11 Neb., 585. In the latter case, Judge LaxKe, 
who wrote the opinion, and prepared the syllabus, says: 
“Where land is condemned for railroad purposes, the owner 
is entitled to have as one item of damage, in all cases, the 
fair market value of the part actually taken.” This case 
was followed in Schaller v. City of Omaha, 23 Neb., 325. 
Tn that case, after referring to Wagner v. Gage County, it 
is said inthe published opinion, “that decision has become 
the rule of practice in this state” The word “ practice” 
was originally written “property,” but by mistake was 
changed to “practice” and the change overlooked. 

In Blakeley v. C., K. & N. Ry., 25 Neb., 207, the rule of 
Wagner v. Gage County was adhered to and must be re- 
garded as the settled law of this state. 

It is true there are many decisions holding that special 
benefits may be set off against the value of the property 
taken. Almost invariably, such benefits are largely spec- 
ulative and are such as are shared by the public at large. 
We must remember that it is not the property owner who 
is desiring the improvement. It is sought to be made on 
behalf of the public, and it would seem but justice that the 
party at whose instance, and for whose benefit the improve- 
ment was made, should bear the burden. The property 
owner may well say: “I do not desire the improvement 
made, as it will interfere materially with the business that 
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I am carrying on there, or will cause me great expense to 
adapt the property to the changed condition.” The prop- 
erty owner may be indebted thereon, and finds that he can- 
not apply special benefits in the payment of the debt. 

No doubt there are cases where the property owner is 
benefited very greatly by the public improvement, and 
this, perhaps, may be one of that kind, No general law 
can be so applied as to do exact justice in every case, but 
the rule that property actually taken for public use shall 
be paid for in money, is based upon justice, and is less lia- 
ble to abuse, wrong, and oppression than the one that 
makes speculative or imaginary benefits a legal tender for 
property which a party has been forced to convey or is 
taken under the forms of law. - 

The judgment of the district court is 

AFFIRMED, 

THe other judges concur. 


City or Omana v. WARREN COCHRAN. 
SaME vy. August DoLL. 
Samu v. CHRIS. RASMUSSEN, 


{FILED OCTOBER 28, 1890.] 


Municipal Corporations: Eminent Domain: DamMaGeEs: SPE- 
CIAL BENEFITS Not DepuctTep. Where land is taken by a 
municipality for the opening of a street, the owner is entitled to 
the value of the land taken, without deduction for benefits. 


Error to the district court for Douglas county. Tried 
below before Doanx, J. 


A. J. Poppleton, and John L. Webster, for plaintiff in 
error. 


Estabrook, Irvine & Clapp, contra. 
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MAXWELL, J. 


The question involved in the cases is precisely the same 
as in the City of Omaha v. The Howell Lumber Co., just 
decided (ante, p. 633), The reasons for adhering to our 
former decisions, that the owner of the land in all cases is 
entitled to the value of the portion taken, are stated in that 
case. ‘That rule we deem in accordance with justice and as 
a check upon the abuse of corporate power. It is simply 
applying the rule that where the property of an individual 
is taken from him he shall receive an equivalent that is 
available in satisfaction of his debts, or, if he so desire, in 
the purchase of other property. The judgments in each 
of the above cases are 


AFFIRMED, 


THE other judges concur. 


J. N. EvpRipGe ET AL. v. A. E. HARGREAVES ET AL. 
[FILED OCTOBER 28, 1890.] 


1. Pleading: Rererence To Facts Prrviousty STatED. While 
the facts constituling separate and distinct canses of action or 
defense are required to be separately stated, so that each count 
is distinct from every other and complete in itself, yer, where a 
fact has been stated once in a pleading in a cause, it may be re- 
ferred to in any subsequent pleading, or suhsequent count of the 
same pleading, and, by proper relerence, be made a part thereof. 


2 


: THE ANSWER construed, and held, to state all the es- 
sential facts necessary to constitute a counter-claim for a breach 
of warranty. 


3, Warranty: STATEMENTS oF PARTNER. In an action against a 
partnership for a breach of warranty, it is competent to prove 
that one member of the partnership made the representations 
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and warranty for the firm that induced the sale, although the 
pleading alleges that the warranty was made by the firm. A 
partnership is bound by the representations and warranties 
made in the sale of its yoods by a member thereof. 


4. 


: EvIpENCE: PLEADING. In such an action, it is 

‘ pot necessary to prove each representation set up in the plead- 
ing, but it is sufficient if any one of the material representa- 
tions averred is established which induced the purchase. 


The testimony offered by the plaintiffs to 
establish propositions of compromise made by the defendants, 
was rightly excluded. 


. Ina suit fora breach of warranty brought 
by A against B, it is not competent to prove the representa- 
tions made by C to D in the sale of the same kind of goods. 


7. Instructions. Held, Tbat the instructions correctly embodied 
the law applicable to the case. 


Error to the district court for Lancaster county. Tried 
below before Frep, J. 


Chas. O. Whedon, for plaintiffs in error, cited: Dale »v. 
Hunneman, 12 Neb., 225; Peck v. Trumbull, Id., 136; 
Stewart v. Balderston, 10 Kan., 144—5; Vassear v. Liv- 
ingston, 13 N. Y., 249; Bliss, Code Pl., secs. 367, 431; 
Swan v. Swan, 15 Neb., 443. 


Cornish & Tibbets, contra, cited: Maxwell, Pl. & Prac, 
393; 1 Sutherland, Damages, 277; Brizsee v. Maybee, 21 
Wend. [N. Y.], 144; Masterson v. Mayer, 7 Hill [N. Y.], 
61; Marsh v. Webber, 13 Minn., 99; Young v. Filley, 19 
Neb., 543. 


Norvat, J. 


This suit was brought by the plaintiffs in error to re- 
cover the sum of $1,203.90, with interest thereon, for 
350 cases, and fifty kegs of orange cider, sold and deliv- 
ered to the defendants. ‘The defendants filed the follow- 
ing answer ; 
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“For answer to plaintiffs’ petition herein, defendants 
admit that on or before the 12th day of July, 1887, he 
entered into contract with plaintiffs for the purchase of 
goods mentioned in plaintiffs’ petition, and that he agreed 
to pay for the same the sum of $1,203.90 on the ilth day 
of October, 1887; that said goods were delivered, and that 
the same are not paid for, as alleged in plaintiffs’ petition. 

“2, For a further defense, and by way of counter-claim, 
defendants allege that the said plaintiffs, as an inducement 
to the defendants to purchase from them said goods men- 
tioned, falsely and fraudulently represented and warranted 
to the defendants that the said goods, consisting of orange 
cider, were of a good merchantable quality, and valuable 
for the wholesale trade; that the said orange cider was 
manufactured from orange juice and lime juice, from Cali- 
fornia fruit; that it was properly named orange cider, and 
that the defendants, relying upon said representations and 
warrants, purchased from the plaintiffs the said goods, as 
above stated; that at the time of said representations and 
purchase the defendants were engaged in the business of 
wholesale grocers, and purchased said goods for the pur- 
pose of selling in the ordinary course of trade to retail 
dealers, all of which at the time was well known to the 
plaintiffs, and plaintiffs sold said goods for said purpose. 

“3, Defendants aver that said orange cider was not as 
represented and warranted, but, on the contrary, it was 
manufactured entirely from harmful and inexpensive drugs 
and water, and is of no marketable value and not fit for 
the purpose of the wholesale trade, all of which plaintiffs, 
at the time, well knew. 

“4, By reason of the false representations and warrants 
as aforesaid, by which plaintiffs (defendants) were deceived 
and induced to make said purchase, and of the above 
premises defendants have sustained damages in the sum of 
$1,500, for which sum defendants ask judgment, together 
with costs of suit.” 
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The plaintiffs replied, denying every allegation of the 
answer. The case was tried to a jury, who found -that 
there was due the plaintiffs upon the cause of action set 
forth in their petition $1,321; that there was due the 
defendants upon their counter-claim the sum of $1,075, 
and assessed the plaintiffs’ recovery at $246. The defend- 
ants filed a remittitur of $9 fromthe amount found due on 
their counter-claim, and a judgment was rendered in favor 
of the plaintiffs for $255. 

Upon the trial, the plaintiffs objected to the defendants 
introducing any testimony for the reason that the facts 
stated in the answer are insufficient to constitute a defense 
to the plaintiffs’ cause of action, or to establish a counter- 
claim in favor of the defendants. The objection was over- 
ruled, and the ruling is assigned as error. 

While the answer is divided into four distinct para- 
graphs, it is clear that the pleader only attempted to state 
a single cause of action against the plaintiffs, and in de- 
termining the sufficiency of the pleading it must be con- 
strued as an entirety. The first paragraph of the answer 
makes reference to the contract declared upon in the peti- 
tion, admits that the defendants entered into the same, 
received the goods in the petition mentioned, and agreed to 
pay therefor the amount herein stated. The remainder of 
’ the answer consists of a plain statement of the facts consti- 
tuting the defendants’ counter-claim. It is urged by 
counsel for plaintiffs that in construing that part of the 
answer setting up a counter-claim, we must not consider 
the first paragraph of the answer nor any allegation of the 
petition which is referred to in the answer. While it is 
true, as a general rule, that each count in a petition or 
answer should be separate and distinct from every other 
count and be complete in itself, it does not follow, when a 
fact has been once stated in a pleading, that it is necessary 
to state it again in the same case. An allegation in one 
count may be referred to in any subsequent count and 

41 
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made a part thereof by. reference, and the allegation re- 
ferred to will be considered in construing such subsequent 
count, So an answer may refer to an allegation of the 
petition and by such reference make it a part of the an- 
swer. Any other rule would require unnecessary repeti- 
tions. The facts set up in the petition, which are admitted 
by the answer, must be considered in construing the 
answer. The defendants having alleged that they were 
damaged by reason of the breach of warranty in the sum 
of $1,500, it was not necessary that they should have plead 
in the answer what would have been the value of the 
goods if they had been as warranted, or their value as they 
actually were when received. The answer states all the 
essential facts necessary to constitute a counter-claim for a 
breach of warranty. It is substantially the same as the 
form given in Maxwell’s Pleading and Practice, for a 
counter-claim for a breach of warranty. 

The testimony shows that A. E. Hargreaves, one of the 
defendants, met in the city of Omaha, in July, 1886, C. 
C. Higgins, one of the plaintiffs, who, at that time, sold to 
the defendants a large quantity of an article called orange 
cider, which was’ to be thereafter delivered to the defend- 
ants in the city of Lincoln, for which they agreed to pay 
$1,357.50, and that Higgins exhibited to Hargreaves sev- 
eral bottles of the drink, which were labeled as follows: 


CALIFORNIA 
ORANGE CIDER. 

The Pure Juice of the Ripe Fruit Clarified. 
Nature’s Most Healthful Beverage. Su- 
perior to Lime Juice or Lemonade 
as a Refreshing Drink. Espe- 
cially recommended as a 
Fruit Alterative, to 
be taken at lunch 
or meal time. 


The testimony introduced by the defendants tends to 
prove that Higgins, to induce the sale, represented to Har- 


° 
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greaves that the article was orange cider, manufactured in 
California from orange juices, and that it was a good sala- 
ble article. 

Charles C. Higgins, one of the plaintiffs, testified that 
he made no false representations to Hargreaves, but that 
at the time of the sale he truthfully informed Hargreaves 
of all the facts regarding the cider. Higgins, in his testi- 
mony, admitted that he knew when he made the sale to 
the defendants that the beverage was not made of orange 
juice, and that it was put up in Columbus. 

But three of the persons who were present at the time 
of the sale and heard the conversation, were witnesses upon 
the trial. They were A.. E. Hargreaves, C. C. Higgins, ~ 
and Herbert C. Bowman. The testimony of the interested 
witnesses—Hargieaves and Higgins—is conflicting. What 
one avers as true, the other denies. Hargreaves was cor- 
roborated by the testimony of Bowman, a disinterested 
witness, who was present when the order for the goods was 
given, and heard the entire conversation, We quote from 
his testimony: 

Q,. State what was said at the conversation. 

A. Well, Mr. Higgins took us upstairs and he said he 
had this orange cider there, and sent down for some sam- 
ples—sent for ice water, and he poured it out, and we all 
tasted the orange. He said a couple of young fellows had 
gone to California and had seen these oranges going to 
waste off the trees, and not nsed, and they conceived the idea 
of making this cider of it. They had furnished money to 
these young fellows to make cider of these oranges, and 
Mr. Hargreaves asked him if it was put up in Columbus, 
He said yes, it was put up in bottles there—made in Cali- 
fornia and bottled in Columbus. He asked him why he 
had it put up in Columbus. He said it would cost more 
in bottles—they would have to ship them back, and pay 
double first-class freight—the bottles would cost him double 
than putting it up in Columbus, We talked the thing 
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over—talked about the labels, one thing and auother—why 
they did not put their name on the labels, it being a Cali- 
fornia product, and having it put up in Columbus, the 
trade would not understand why it was not put up in Cal- 
ifornia, and they could not do that. We talked it over a 
while, and Mr. Hargreaves bought some of the goods. 

Q. Do you remember of any thing being ae about the 
firm of W. 'T. Coleman ? 

A. Yes; he said W. T. Coleman wanted the agency for 
the west; further than that I don’t remember about W. 
TT. Coleman, only his saying he wanted the agency of it. 

Q. Did Mr. Higgins say anything about’ this being 
' good for the trade, selling in temperance states ? 

A. Yes; Mr. Hargreaves asked him why he did not 
put it up as orange wine. He said a good many people 
mace objections to it in temperance states, and temperance 
people would not buy it unless it was put up under the 
brand of cider. 

Q. Did he state how it sold? 

A. Yes; he claimed it was selling best where they had 
sold it, and it was a good salable article, if I remember. 

The defendants had never had any experience in orange 
cider, and in making the purchase, the testimony tends to 
show, that they relicl upon the representations made by 
Higgins. It is conclusively shown that the cider was not 
made from the juice of the orange, but that it was manu- 
factured by two firms at Columbus, Ohio, from the wes 
ing formula: Granulated sugar, 15 parts; citric eae dir 
of a part; tartaric ne zis of a part; alcohol, 45 of a 
part; oil of orange, jy of a part; water, to wale the re- 
mainder of the 100 hundred parts, and colored with burnt 
sugar. 

The testimony introduced by the defendants further shows 
that the cider soon fermented and leaked out of the kegs 
and bottles in which it was shipped, was unsalable, and of 
but little, if any, value. If the testimony introduced by 
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the defendants is true, then Higgins knowingly misrepre- 
sented and warranted the goods and perpetrated a fraud 
upon the defendants. It is manifest that the verdict should 
not be set aside as being against the evidence. 

Several of the rulings of the trial judge, made on the 
admission of testimony, are complained of by the plaintiffs 
in error, We will notice such of these as seem to us to 
require attention. The defendant A. E. Hargreaves was, 
against the plaintiffs’ objection, permitted to testify that 
he had never had any experience in orange cider, and that 
he relied upon the representations made by Higgins. The 
objection urged against this testimony is, that there is no. 
allegation in the answer that the defendants relied upon 
the representations made by one of the plaintiffs. The 
answer alleges that the plaintiffs made the representations 
and that the defendants relied thereon. Under this aver- 
ment it was competent to prove that one member of the 
plaintiffs’ firm made the statements that induced the de- 
fendants to make the purchase, The plaintiffs were bound 
by the acts of Higgins and by the statement made by him. 
They could not accept part of his acts without adopting all. 

There was no reversible error committed in allowing 
Hargreaves to testify that orange cider was a new article 
to the trade, and that the cider bonght by the defendants 
soon fermented and escaped from the kegs and bottles. If 
it be conceded that the witness had not shown himself 
competent to testify whether orange cider was a new or old 
article, yet the error, if any was made in allowing the 
witness to testify upon that subject, was cured when the 
plaintiffs proved by the depositions of Wm. I. Newlove, 
one of the manufacturers, that they commenced its manu- 
facture in the latter part of December, 1886, and ceased 
making it in July, 1887. The plaintiffs’ own testimony 
shows that it could not have been known very long to the 
trade. Although the answer contains no allegation in re- 
gard to orange cider keeping, the testimony offered by the 
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defendants, to the effect that it would not keep, was admis- 
sible under the allegation of the answer that “it is of no 
marketable value and not fit for the purpose of the whole- 
sale trade.” If the cider soon fermented and leaked ont 
of the casks, it was not a valuable article for wholesalers 
to handle. 

It appears in testimony that a day or two after the order 
was given for the goods, the defendants concluded to coun- 
termand the same. Hargreaves having known for some 
years W. G. Higgins, a brother of one of the plaintiffs, 
and not remembering the correct address of plaintiffs’ firm, 
sent the following telegram to W. G. Higgins: 


“JuLY 9, 1887. 
“To W. G. Higgins, care Shuman, Mann & Higgins, 
Chicago, Illinois: Have your brother cancel our order, if 
not already shipped. Will write giving reasons. 
; “HARGREAVES Bros.” 


The objection as made to the admission of this telegram 
was because it was not addressed to or received by any 
party to the suit, and as being incompetent and immaterial. 
The testimony shows that this message was received by C. 
C. Higgins, one of the plaintiffs, and was answered by him, 
the answer being preserved in the record. It is quite im- 
material that the telegram was addressed to one not a party 
to the suit, so long as it is shown that it came into the pos- 
session of the plaintiffs and that they recognized it by send- 
ing a reply. We fail to see the relevancy of this message 
to the issues that were being tried. It was not claimed that 
the order given for the goods was rescinded. The answer 
admits the receipt of the goods, and it was incompetent for 
the defendants to prove that an attempt was made by them 
to cancel the order. But as numerous other letters and tele- 
grams, in substance the same as this one, were introduced 
without objection, the plaintiffs were not prejudiced by the © 
admission of the message complained of. 
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The answer alleges that the plaintiffs represented “ that 
the said orange cider was manufactured from orange juice 
and lime juice from California fruit.” The testimony intro- 
duced by the defendants tends to show that the cider was rep- 
resented to be made from pure orange juice, and that noth- 
ing was said at the time about lime juice entering into its 
manufacture. It was not necessary that the defendants 
should prove that each representation set up in their answer 
was made, but it was suflicient if they established any one 
of the material representations therein contained, that the 
same was untrue, and that the defendants were induced 
thereby to make the purchase, 

The plaintiffs on the trial in the district court offered to 
prove by the witness C. C. Higgins.that one of the defend- 
ants in October, 1887, offered to pay $900 in settlement of 
plaintiffs’ claim, and that at the same time the plaintiffs 
offered to deduct from their claim $100. The proposed 
testimony was rightly rejected, for the obvious reason that 
a proposition of compromise made by a party which is not 
accepted by the other is not competent evidence. The de- 
fendants had a perfect right to buy their peace, and that 
they made the plaintiffs an offer for the purpose of settle- 
ment, is no evidence that the defendants did not have a 
valid counter-claim against the plaintiffs’ cause of action, 
Counsel for the plaintiffs in error say: “If the answer had 
denied the defendants’ liability, the offered testimony would 
not have been admissible, but when they admitted their 
ability and sought to recover a sum greater than their 
admitted indebtedness to plaintiffs, any testimony which 
tended to show want of good faith in their claim was ad- 
missible as a defense to that claim.” It certainly is quite 
immaterial that the defendants in their answer admié enter- 
ing into the contract declared upon in the petition. If the 
defendants had brought a separate suit against the plaint- 
iffs for a breach of warranty in the sale of goods sued for 
in this action, the offer of compromise would not have been 
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competent evidence on the trial of that suit. That the same 
matters are set up by way of counter-claim does not change 
the rule as to the admission of such testimony. 

The defendants called as a witness O. J. King, who tes- 
tified that he purchased from Sprague, Warner & Co., of 
Chicago, a quantity of the same kind of beverage as that 
purchased by the defendants. The court permitted the 
witness, over the plaintiffs’ objection, to answer this ques- 
tion: 

Q. What inducements were held out to you by Sprague, 
Warner & Co. to purchase their goods? 

A. They represented them to me as being the pure juice 
of the orange, and a new thing in the market. 

In this ruling of the court we think there was error 
‘prejudicial to the plaintiffs. It was not competent to prove 
the representations that were made that induced King to 
make the purchase. The testimony objected to did not in 
the least tend to show that these plaintiffs made any rep- 
resentations to the defendants to induce the sale. The only 
effect of this, testimony was to mislead the jury, and to 
cause them to believe that if the goods were warranted to 
King, they were likewise warranted to the defendants, 

The remaining errors assigned upon the rulings of the 
trial court, upon the introduction of testimony, will not be 
noticed, as they are not likely to occur upon a retrial of 
the cause. 

We will next consider some of the objections urged 
against the charge of the court. The jury ware told by the 
second instruction to ascertain the amount due the plaint- 
iffs on their cause of action, then find how much, if any- 
thing, was due the defendants upon their counter-claim, 
and to return a verdict in favor of the party entitled to the 
larger amount for the difference between the two sums. 
It is urged that the answer fails to state a cause of action 
against the plaintiffs, and for that reason this instruction 
was wrong in directing the jury to ascertain the amount 
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-due the defendants upon their connter-claim. We held in 
the first part of this opinion that the answer was sufficient, 
and what we there said disposes of the criticism made upon 
this instruction. 

The fourth instruction is as follows: 

“You are instructed that, upon the counter-claim of the 
defendants, the burden of proof is upon the defendants 
to establish by a preponderance of evidence every material 
allegation of the counter-claim as set forth in defendants’ 
answer. 

“The material allegations of the answer are: 

“*First—That the plaintiffs at the time of the sale 
falsely and fraudulently represented that the goods in ques- 
tion, consisting of orange cider, were of a good and mer- 
chantable quality and valuable for the wholesale trade, and 
that the said orange cider was manufactured from orange 
juice and lime juice from California fruit. 

““Second—That in making said purchase of goods the 
defendants relied upon the said representations of the 
plaintiffs. 

“<Third—That the goods were not as represented and 
warranted, but were a manufactured article. 

“« Fourth—That the goods were of no marketable value, 
and not fit for the purpose of the wholesale trade. 

“<Wifth—That the defendants have sustained damages, 
by reason of the failure of tlie plaintiffs to comply with 
their representations concerning the goods in question.’” 

It is urged that this instruction is erroneous, because it 
told the jury that the answer alleged that the representa- 
tions were made at the time of the sale, and that it also 
‘omitted to state one of the material averments of the an- 
swer, to-wit, that the plaintiffs warranted the goods sold, 

The answer alleges that “ the plaintiffs, as an inducement 
to the defendants to purchase from them said goods men- 
tioned, falsely and fraudulently represented and warranted 
to the defendants that said goods, consisting of orange cider, 
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were of a good and merchantable quality, and valuable for 
the wholesale trade; that the said cider was manufactured 
from California fruit, and that it was properly named 
orange cider; and that the defendants, relying upon said 
representations and warrants, purchased from the plaintiffs 
the said goods.” The only reasonable’ construction which 
can be placed upon this language is, that the representa- 
tigns were made at or prior to the time the goods were pur- 
chased by the defendants. It is true the fourth instruc- 
tion omitted to inform the jury that one of the material 
averments of the answer was that the plaintiffs warranted 
the goods. ‘This omission was, however, fully covered by 
the fifth, sixth, and seventh of the instructions given. It 
is a rule of universal application that instructions must be 
considered as a whole. 

The point is also made that this instruction is erroneous, 
because it states that the allegation in the answer, that the 
orange cider was of a good, merchantable quality, and 
valuable for the wholesale trade, was a material averment, 
There was no error in this, 

The article was entirely new to the defendants. hey 
knew nothing of its selling qualities. It was purchased 
for their wholesale trade, which the plaintiffs, at the time, 
well knew. The representation, if made, was a part of 
the description of the quality of the cider, and was a 
miaterial issue in the case, 

It is urged that, under the third paragraph .of the fourth 
instruction, the defendants could have recovered if the cider 
had been made of pure orange juice, because it would 
then have been a manufactured article. The jury could 
not have understood the words “manufactured article,” 
as used by the court in the instruction, to mean cider 
made of orange juice, but the article put up according 
to the formula, proved on the trial. By the eighth in- 
struction, the jury was told, in effect, that if the plaintiffs 
represented that the cider was a manufactured article, and 
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not the real juice of the orange, the defendants could not 
recover. In view of this instruction the jury could not 
have been misled by the language of the third paragraph 
of the fourth instruction. 

By the ninth instruction, it was stated that the measure 
of the defendant’s damages was the difference between the 
value of the cider at the time of the sale, and what it + 
would have been worth had it been as warranted. It is 
claimed that there was no evidence upon which to base 
this instruction. The testimony introduced by the de- 
fendants was to the effect that the cider, as received, was of 
but little value, and that it was sold to the defendants for 
$1,203.90. This was sufficient proof of its value as war- 
ranted, when no other testimony was introduced by either 
party on that branch of the case. For the error pointed 
out the judgment is reversed and the cause renianded for 
further proceedings, 


REVERSED AND REMANDED. 


THE other judges concur. 


SravrE, EX REL. J. H. DunTeERMAN,: Vv. WILLIAM 
GASLIN. 
{FILED OCTOBER 28, 1890.] 

Referee: SHOULD Sien BILL or Exceptions. In a case tried 
before 4 reteree, it is his duty to sign any true exceptions taken 
to any order or decision made by him in the case. Such bill of | 
exceptions is not to be signed by the judge. (Light v. Kennard, 
10 Neb., 330; Turner v. Turner, 12 Id., 161.) 

ORIGINAL application for mandamus, 


Bowen & Hoeppner, for relator. 


“° 
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Capps; Me Creary & Stevens, contra. 
Norvat, J. 


This is an application for a writ of mandamus to com- 
pel the respondent, as judge of the eighth judicial district, 
to sign a bill of exceptions in a cause tried in the district 
court of Adams county before a referee. 

It appears from the record before us that on the 20th 
day of May, 1889, there was pending in the district court 


of Adams county the case of Joseph Story v. John H. 


Dunterman, and on said date, by the agreement of the 
parties, the court appointed W. L. Marshall, Esq., sole 
referee to take the testimony in said cause and report his 
findings of facts and conclusions of law thereon. The 
cause was tried before said referee, who, on the 25th day of 
November, 1889, reported to said court his findings of law 
and fact. Exceptions to the report of the referee were 
filed, and on November 30, 1889, the same were by the 
eourt overruled and judgment was rendered in favor of 
said Joseph Story, and against the relator for $621.36. 
The relator’s motion for a new trial was, on the last 
named date, overruled, an exception was taken to the rul- 
ing of the court thereon, and forty days were given to 
settle a bill of exceptions. The November, 1889, term of 
the district court adjourned sine die on the 28th day of 
December, 1889. On the 16th day of January, 1890, the 
relator presented to the attorneys of said Joseph Story his 
proposed bill of exceptions, containing all of the testimony 
taken on the trial before the referec, and said attorneys re- 
fused to accept for examination said draft of the bill of 
exceptions, and declined to state the reason or grounds for 
such refusal. On the 17th day of January, 1890, the re- 
lator served notice upon Joseph Story that he would pre- 
sent said proposed bill of exceptions on January 23, 1890, 
to said referee for allowance. The proposed bill was on 
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that day presented to the referee for settlement, who re- 
fused to sign the same on the ground that it was not pre- 
sented within proper time. 

The relator on the 29th day of January, 1890, applied 
to the respondent for a peremptory writ of mandamus to 
compel the referee to sign, settle, and allow said bill, which 
application was denied. On the lst day of March, 1890, 
the relator presented the proposed bill of exceptions to the 
respondent for settlement and allowance, who refused to 
sign the same. 

Thesole question presented for our consideration is, Has 
a judge of the district. court any power or authority to 
settle and allow a bill of exceptions in a cause tried before 
areferee? Section 303 of the Code provides that “it shall 
be the duty of the referee to sign any true exceptions taken 
to any order or decision by them made in the case, and 
return the same with their report to the court making the 
reference.” This section confers ample authority upon a 
referee to sign a bill of exceptions, It makes it his duty 
to sign any true bill. There is no law or statute in this 
state making it the duty of the judge making the reference 
to settle a bill of exceptions in a cause tried before a ref- 
eree. The judge cannot know what exceptions were taken 
to the rulings made by the referec, or what testimony was 
introduced on the trial. 

Section 311 of the Code does not govern the settlement 
of the bill of exceptions in cases tried before a referee, . 
either as to the person who shall sign the same or the time 
in which it shall be allowed. 

A similar question to that involved in this action arose 
in the case of Light v. Kennard, 10 Neb., 330. In that 
case the referee signed a bill of exceptions and returned 
the same with his report to the district court making the 
reference. The report was confirmed and the cause was 
‘ brought to this court on error. The defendant in error 
moved to quash the bill of exceptions on the ground that 
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the same was not signed by the district judge. This court 
held that the bill should be signed by the referee and not 
by the judge. The question was again before the court in 
Turner v. Turner, 12 Neb., 161, in which it was held that 
in a case tried before a referee, the bill of exceptions is not 
to be signed by the judge of the district court but by the 
referee. The writ therefore must be 
DENIED. 


THE other judges concur. 


Isaac OPPENHEIMER ET AL. V. SAMUEL McCuay, 
ADMINISTRATOR, ETC. 


{Firep OcroBer 28, 1890.] 


1. Appeal: County JuDGE: FAILURE TO FILE TRANSCRIPT. A 
judgment was rendered against the plaintiffs in error in the 
county court of Lancaster county. Within ten days thereafter 
an appeal bond was filed and a transcript of the proceeding was 
ordered. The judge thereupon promised to make out a tran- 
script and file the same in the district court within the statu- 
tory time, but failed to do so. The transcript was filed more 
than thirty days after the rendition of the judgmeut. Held, 
That the neglect of the judge to file the transcript in time is 
the neglect of the appellants. 


2. 


: DismissaL. Held, That it was not error 
to sustain the appellee’s motion to dismiss the appeal. 


Error to the district court for Lancaster county. Tried 
below before FIELD, J. 


Pound & Burr, for plaintiffs in error, cited: Dobson v. 
Dobson, 7 Neb., 296; BR. V. BR. Co. v. McPherson, 12 Id., 
480. 


Chas. E. Magoon, contra, cited: Nuckolls v. Irwin, 2 
Neb., 65; Verges v. Roush, 1 Id., 113; Glore v. Hare, 4 
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Id., 131; Horn v. Miller, 20 Id., 104; U. P. BR. Co. o. 
Marston, 22 Id., 722; Gifford v. R. Co., 20 Id., 538. 


Norvat, J. 


The defendant in error recovered a judgment against 
the plaintiffs in error, in the county court of Lancaster 
county on the 10th day of December, 1887. The defend- 
ants below gave an appeal bond and filed a transcript of 
the judgment in the office of the clerk of the district 
court of the county on the 7th day of February, 1888. 
Malone filed in that court a motion to dismiss the appeal, 
on the ground that the transcript was not filed within 
thirty days from the rendition of the judgment. The 
motion was sustained and the appeal dismissed. 

The transcript was not filed within the time limited by 
the statute for the taking of appeals, It is clatmed that 
the failure to perfect the appeal sooner is not attributable 
to the fault or neglect of the plaintiffs in error, but to that 
of the county judge. 

It appears that Isaac Oppenheimer, one of the defend- 
ants below, within ten days after the entry of the judg- 
ment in the county court, and at the time of filing the ap- 
peal undertaking, applied to the judge of that court for a 
transcript of the proceedings, and was informed by the 
judge that he could not prepare the transcript just then, 
but he would make out and file the same with the clerk of 
the district court within the time required by law. Relying 
upon this promise, Oppenheimer the next day left the 
state on business and did not return for more than a month 
afterwards. ‘The judge neglected to make out and file the 
transcript as he agreed. When Oppenheimer returned he 
procured and filed one. 

The proofs offered in resistance of the motion to dismiss 
the appeal fail to show that the appellants were diligent in 
perfecting their appeal. The neglect of the county judge 
to deliver the transcript to the clerk of the district court 


656 NEBRASKA REPORTS. [ Vou. 30 


Oppenheimer vy. McClay. 


was not an omission of any official duty he owed the ap- 
pellants. It was their duty, under the law, to have their 
appeal docketed in the district court, and a failure of the 
county judge to do so is attributable to them. It can 
make no difference that the judge of his own accord vol- 
unteered to perform the services for thé appellants. They 
could not, by relying upon his promises to perform for them 
an unofficial act, escape the consequences of his neglect. 
It is quite immaterial that the offices of the county judge 
and clerk of the district court were at the time in the same 
building. .The facts in this case bring it within the decis- 
ions of Gifford vu. R.V. & K. R. RB. Co., 20 Neb., 538, 
and U. P. R. R. Co. v. Marston, 22 Id., 722. In the 
former case the appellant, by letter, ordered the transcript 
aud requested the county judge to deliver or send it to the 
clerk of the district court. The court in the opinion says: 
“This was not a service which in any event or upon any 
demand and tender of fees would become due to the plaint- 
iff or to any party from the county judge. It was not 
demanded as a matter of law or of right, but requested 
doubtless as a matter of favor or courtesy. Had this service 
been performed by the county judge as requested, so far as 
delivering or sending the transcript to the clerk of the dis- 
trict court was concerned, he would have done it only as 
the friend or agent of the plaintiff or of his attorney, and 
not in his official capacity as county judge; and so his 
failure or neglect in that regard is the failure or negligence 
of the plaintiff.” 

In the second case, the appellant’s attorney made an 
arrangement with the justice of the peace before whom 
the cause was tried, to file the transcript in time. The 
_ justice failed to do so. It was held that the neglect of the 
justice did not relieve the appellants of the consequences of 
such neglect. 

The plaintiffs in error not having shown sufficient ex- 
cuse for the failure to file the transcript within thirty days 
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after the rendition of the judgment, the district court did 
not err in dismissing the appeal. The judgment is 


AFFIRMED. 
THE other judges concur. 


C. G. Dorsry ev AL. v. J. L. McGes. 
[FILED NovEMBER 5, 1890.] 


1. Building Contract: MopiFicaTions: ACTION on RonD: EvI- 
DENCE. Specifications accompanying plans for adwelling house 
. provided for two coats of plastering; S. and W. contracted with 
M. to furnish all material and labor, and to build and construct a 
honse according to such plans and specifications, with certain 
exceptions, In an action by M. against the contractors, and 
D. and W., their sureties, on a bond by the contractors to M. 
for the due and faithful performance of the contract, the speci- 
fications were introduced in evidence by M., and it appearing 
that a change had been made in the specifications by which the 
requirement of fwo coats of plastering was made to read three 
coats of plastering, and two witnesses testifying that such 
change was made at the time of the signing of the contract, 
and two also that the change was made by M. ten days subse- 
quent to the execution of the contract, and without the knowl- 
edge or consent of the sureties of the contractors, and the jury 
having found for the plaintiff, against the sureties as well as the 
contractors, upon error, held, that the specifications, as intro- 
duced in evidence, must be taken and considered as the original 
specifications nnder which the contract was execnted. 


° 


2 : : . The plans and specifications referred to 
were drawn in view of & building frouting north and east. 
The locality of the building having been changed by M. to that 
of asouthwest corner lot, the contractors had full knowledye 
and consented to the new location; the sureties afterwards 
signed the bond without knowledge either of the original de- 
sign or of any change as to the location or frontage of the 
building. By direction of M. the contractors built the house 
fronting south and west. Held, Not to be sucha change of plana, 
specifications, or contract as would release the sureties, 


42 
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The specifications contained a clatse, 
that ‘It is understood that the owner of this building and the 
architect shall bave the right and power to make any altera- 
tions, additions, or omissions of work or materials herein speci- 
fied, or shown on the drawings, that they may find necessary, 
during the progress of the building, and the same shall be and 
hereby is made obligatory upon and must be acceded to by the 
contractor and carried into effect without in any way violating or 
vitiating tbe contract; and the value of all such alterations, nddi- 
tions, or omissions shall be in proportion to the cost of other simi- 
lar work to be done under the contract.’? The evidence shows the 
construction of a stairway from the kitchen to a bedroom to be 
one not specified, as well as the use of bronze hardware in the 
place of No. 1 hardware specified, and a change in the location 
of the cistern. Held, that this addition and these changes were 
provided for in the clause set forth. 


3. 


4. The findings of fact and the judgment must conform to and 
be supported by the allegations of the pleadings on which they 
are based. (Lipp v. Horbach, 12 Neb., 371; Kitchen Bros. v. Ham- 
mond, ante, 618.) 


5. Instructions to a jury must be based upon and applicable to 
the pleadings and evidence. (Herron v. Cole Bros., 25 Neb., 692; 
Runge v. Brown, 23 Neb., 817.) 


6. Evidence: Recorps. A person not a stranger to a judicial 
proceeding is bound thereby, and the record of such proceeding 
is admissible in evidence against him. (1 Greenleaf [14th Ed.], 
sec, 522.) 


7. A motion for a new trial is indivisible, and when made 
jointly by two or more parties, if it cannot be allowed as to all, 
must be overruledastoall. (Dutcher v. State, 16 Neb., 30; Long 
& Smith v. Clapp, 15 Id., 417; Real v. Hollister, 17 Id., 661; 
Boldt v. Budwig, 19 1d., 739; Dunn v. Gibson, 9 Id., 513.) 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


Hazlett & Bates, for plaintiffs in error, cited, contending 
that’ the sureties were released by variations in the plans: 
Miller v. Stewart, 9 Wheat. [U. S.], 680; Polak v. Everett, 
L. R. 1 Q. B. D. [Eng.], 669; U.S. v. Hillegas, 3 Wash. 
Cc. C. [U. 8.], 75; Taylor v. Johnson, 17 Ga. 521; Grant ». 
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Smith, 46 N. Y., 938; Brigham v. Wentworth, 11 Cush. 
[Mass.], 123; St. Albans Bank v. Dillon, 30 Vt., 122; Zim- 
merman v, Judah, 13 Ind., 286; Judah v. Zimmerman, 22 
Id., 388 ; Bacon v. Chesney, 1 Stark. [Eng.], 192; Dobbin 
v. Bradley, 17 Wend. [N. Y.], 425; Walrath v. Thomp- 
son, 6 Hill [N. Y.], 540; Fowler v. Brooks, 13 N. H., 
240; Brandt, Suretyship, secs. 338, 387; Bethune v. Dozier, 
10 Ga., 285; Rowan v. Mfg. Co., 38 Conn., 1; Chitty, 
Contracts [11th Ed.], 776, 777; Ind. Dist. of Mason City 
v, Reichard, 50 Ia., 99 ; Cunningham v. Wrenn, 23 IIl., 64; 
Simonson v. Grant, 36 Minn., 439; DeColyar, Guaran- 
ties, P.& §., 389; Id., 394-95, 96, and cases cited: Leeds 
v. Dunn, 10 N. Y., 469; Gardiner v, Harback, 21 Tl., 129, 
Barker v. Scudder, 56 Mo., 272; Whitcher v. Hall, 5 B. & 
C. [Eng.], 269; Theobold, Prin. & Sur., 119; Weir Plow 
Co. v. Walmsley, 11 N. E. Rep., 232, and cases cited in 
note; Lucas Co. v. Roberts, 49 Ia, 159; Taylor v. Jeter, 
23 Mo., 244. Also by changes in regard to terms of pay- 
ment: Gen’l Steam Nav. Co. v. Rolt, 6 C. B. [Eng.], 550 ; 
Calvert v. London Dock Co., 2 Keene [Eng.], 638; Bragg 
v. Shain, 49 Cal., 131; Bacon v. Chesney, 1 Stark. [Eng.], 
152; Benjamin v. Hillard, 23 How. [U. §.], 149; Brandt 
Suretyship, sec. 345, and cases cited: Farmers Bank v. 
Evans, 4 Barb. [N. Y.], 490; Birkhead v. Brown, 5 Hill 
[N. Y.], 634. As to the sufficiency of the answer: Burr 
v, Boyer, 2 Neb., 267; Rathburn v. R. Co., 16 Id., 443; 
Herdman v. Marshall, 17 Id., 257; Olcott v. Carroll, 39 N. 
Y., 486; Humphries v. Spafford, 14 Neb., 488; Mills »v. 
Miller, 3 1d.,95; Wilson v. Macklin, 7 Id., 50; Catron »v. 
Shepherd, 8 Id., 318; Singer Mfg. Co. v. Doggett, 16 Id., 
611; Evarts v. Smucker,19 Id., 43; Brown v. Rogers, 20 
Id., 548; Klosterman v. Olcott, 25 Id., 382; Homan ». 
Steele, 18 Id., 659; Hale v. Wigton, 20 Id., 83; Curtis v. 
Cutler, 7 Id., 317. As to the instructions: Simonson v. 
Thori, 31 N. W. Rep., 861; Bacon v. Chesney, supra. 
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Pemberton & Bush, contra, cited, as to variation of 
plans and terms of payment: Irwin v. Opp, 3 N. E. Rep. 
[Ind.], 650; Lloyd, Buildings, sec. 54; Strawbridge v. R. 
Co., 74 Am. Dec., 545, and note; Hanauer v. Gray, 99 
Id., 226, and note; MeKecknie v. Waid, 17 Am. Rep., 281; 
Benjamin v. Hillard, 23 How. [U. 8.], 165,166; Brandt, 
Suretyship and Guaranty, 467. As to the pleadings: 
Curtis v. Cutler, 7 Neb., 317. As to the instructions: 
Russell v. Rosenbaum, 24 Neb., 769,772; Weirv. R. Co., 
19 Id., 212; Smith v. Brady, 72 Am. Dec., 442. 


Coss, Cu. J. 


This action was brought in the district court of Gage 
county by the defendant in error against Sweet & Wilson, 
as priucipals, and the plaintiffs in error, as sureties, on a 
bond given for the faithful performance of a certain con- 
tract for the erection of a dwelling house and barn in the 
city of Beatrice, eutered into between J. L. McGee and 
Sweet & Wilson, who were contractors and builders, at 
Beatrice, as follows: 

“Know all men by these presents, that Messrs. Sweet 
& Wilson, of Beatrice, Nebraska, principals, and C. G. 
Dorsey and J. B. Weston, as sureties, are held and firmly 
bound unto J. L. McGee, of same residence, in the penal 
sum of two thousand dollars, lawful money of the United 
States, for the payment of which sum well and truly to 
be made, we hereby bind ourselves, our heirs, executors, and 
administrators, firmly by these presents. 

“Signed by us and dated this 6th day of April, 1887. 

“The condition of the above obligation is such, that 
whercas the above named Sweet & Wilson have been 
awarded the contract of building a frame residence and 
stable and furnishing all materials, situated in lot No. 7 
and south half of lot No. 8, in block No. 20, in Fairview 
addition to the city of Beatrice, Nebraska, according to 
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the contract entered into this 29th day of March, 1887, 
between them and said J. L. McGee, and according to the 
plans and specifications accompanying said contract and 
referred to therein : 

“Now if the said Sweet & Wilson shall perform their 
part of said contract with the true intent and meaning and 
conditions of the same, then the foregoing obligations shall 
be null and void, otherwise the same shall remain in full 
force and effect. ; 

“Witness our hands this 6th day of April, 1887. 

“(Signed) Sweet & Witson. 
“C. G. Dorsey. 
“J. B. Weston.” 

The amended petition alleged a number of breaches of 
the condition of said bond, by reason of which plaintiff 
was damaged in the sum of $2,350, and asked judgment 
against Sweet & Wilson and C. G. Dorsey and J. B. 
Weston in the sum of $2,000. 

To the amended petition, the plaintiffs in: error, Dorsey 
and Weston, filed an answer admitting the execution of the 
bond as sureties, but allege as a defense thereto that after 
the execution and delivery of said bond the defendants 
Sweet & Wilson and the plaintiffs, without the knowledge 
or consent of these defendants, changed the contract plans 
and specifications referred to in said bond, in material parts 
thereof, and erected said buildings mentioned in said con- 
tract in a different manner than that mentioned and agreed 
to be built in said original contract, and changed the- plans 
and specifications for the erection of said buildings from 
the original contract plans and specifications as referred to 
in said bond, all of which was done by plaintiff and de- 
fendants Sweet & Wilson after the execution and delivery 
of said bond, without the knowledge or consent of the 
' defendants Dorsey and Weston. 

' ‘To this answer a reply consisting of a general denial 
“was filed by plaintiff. A trial was had by a jury, who 
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found in favor of plaintiff and against all of the defend- 
ants in the sum of $1,551.16. 

Separate motions for a new trial were filed by the de- 
fendants Sweet & Wilson and the defendants Dorsey and 
Weston, which were overruled by the court and judg- 
ment rendered against the defendants Sweet & Wilson as 
principals and the defendants Dorsey and Weston as sure- 
ties, to reverse which ruling atid judgment, and for a new 
trial, the defendants Dorsey and Weston prosecute a writ 
of error to this court. 

Counsel for plaintiffs in error, in the brief,do not pre- 
sent the errors upon which they rely, in the order in which 
they are stated in the petition in error, nor is it easy, in 
all cases, in following the argument, to apply it to the spe- 
cific error intended. But I will take up the points as they 
are presented in the brief, and as no point is argued which 
is not stated in the petition in error, with more or less ac- 
curacy, I will spend but little time in endeavoring to point 
out their special application. 

The first point of the argument is directed to the insuffi- 
ciency of the evidence to sustain the verdict and judgment. 
In support of this proposition evidence is cited from the 
bill of exceptions tending to prove that after the execution 
‘and delivery of the bond upon which the plaintiffs in 
error were sued, the plaintiff, and Swect & Wilson, his 
contractors, changed the contract plans and specifications 
referred to, and mentioned in the bond, in material points, 
without the knowledge or consent of the sureties, plaint- 
iffs in error, and thereby released them from the obliga- 
tion of the said bond. The first alteration to which atten- 
tion is called is in the specifications for the plastering, 
where the figure “3” was substituted for the figure “2,” as 
fixing the number of coats of plastering for the building. 
The two defendants, C. A. Sweet and C. 8. Wilson, testi- 
fied that this alteration, which is plain and palpable upon 
the face of the specifications, was made by the plaintiff 
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some week or ten days after the execution and delivery of 
the bond by plaintiffs in error, while the plaintiff and his 
daughter, Miss Minnie McGee, testified that the alteration 
was made at the time of the execution of the contract be- 
tween thie plaintiff and the defendants Sweet & Wilson; 
and as the verdict was for the plaintiff, we must, for the 
purposes of this review, consider the specifications as intro- 
duced in evidence, as the original specifications. 

The next change in the plans and _ specifications to 
which attention is called is that the plans were drawn 
for a building facing north and east, and that by direc- 
tion of the plaintiff the house was actually built facing 
south and west. That this change was made is clearly 
shown by the evidence, but it does not appear that any 
change was made on the face of the plans or specifications, 
nor does it appear that any change in the drawings or 
written specifications was necessary for that purpose. The 
logic of the position of the plaintiffs in error on this point 
is, that whereas Sweet & Wilson entered into a contract 
with the plaintiff to build a certain house according to 
plans and specifications, drawn by Mendelssqhn and Fisher, 
of Omaha, and the plaintiffs in error entered into a penal 
bond conditioned that they would build that identical house, 
and, by direction of the plaintiff, they did not build that 
identical house, plaintiffs in error were thereby released 
from the obligation of their bond, and cannot be held 
for the failure of said Sweet & Wilson to build another 
and different house. The turning point is, Did the con- 
templated building, by reason of the premises, lose its 
identity? This question must be answered in the negative. 

The other changes complained of, are, “An extra flight 
of stairs from kitchen to bedroom; inside finish of house 
was changed from white pine to yellow pine finish; change 
from No. 1 hardware to solid bronze hardware, and change 
of location of cistern.” The first was nota change merely, 
but an “addition,” and as such is.amply provided for in 
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the first clause of the specifications. It was, moreover, the 
purpose and olject of this clause of the specifications to 
provide for alterations and omissions in the work of the 
construction and finishing of the building. Doubtless this 
clause of the specifications was designed to meet and ob- 
viate the hardship of the decisions releasing sureties on 
account of small changes and alterations in the plans and 
specifications of buildings and other works. To give the 
language of the provision that effect when used in instru- 
ments such as that we are now considering, will work no 
injustice, but, on the contrary, conduce to a fair and equi- 
table administration of justice. A careful examination of 
the specifications fails to show that they call for an inside 
finish of white pine, so that it reqires no change to make 
the finish of yellow southern pine, but simply an addition; 
and so also of bronze hardware. 

We now come to the consideration of the matter of pay- 
ments. The contract between the plaintiff and Sweet & 
Wilson provides for the payment by the former to the said 
contractors for the materials and work contracted for, of 
$300 for the bgrn when the same should be completed and 
finished; for the house, when the foundation is in and the 
frame erected, $1,000; when ready for plastering, $1,000; 
when finished woodwork is on, $1,000, and $500 when 
contract is completed and accepted by owner. The contract 
provided that the said house should be completed and fin- 
ished by July 1, 1887, and the barn to be finished by April 
15, 1887. 

. At the trial, upon his cross-examination as a witness, 
sworn and examined on his own behalf, the plaintiff testi- 
fied that the first payment he made to Sweet & Wilson 
was $300, April 16, 1887; that he also paid them $15, 
April 25; $700, May 7; $300, May 16; $1,000, May 29; 
$35, May 29; $22, June 18; $295, June 18; $8, at the 
same date, and on the same date, $500; June 25, $300; 
$7.40 about the same date. He also testified that.the barn 


° 
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was completed and finished about the Ist of July; that it 
was not completed on the 16th day of April ; that he paid 
the $300 at that date because Mr. Sweet claimed he 
needed the money and asked it as.a favor, and that he did 
not consult the plaintiffs in error in regard to changing 
the times of payment to thecontractors. Thereupon coun- 
sel for the defendants (plaintiffs in error) asked the witness 
the following question: Q. Don’t you know when the 
foundation of the house was put in and the frame erected ? 
To which question the plaintiff objected, as irrelevant and 
and not proper cross-examination, which objection was 
sustained. 

C. S. Wilson, one of the contractors, sworn as a witness 
on the part. of the defendants, testified that the foundation 
was put in and the frame-work erected for the house about 
May the Ist, according to his recollection. He was asked 
the following question, by counsel for defendants: Q. 
When was the second money you received from McGee on 
this contract? Which question was objected to by plaint- 
iff, and the objection sustained; no ground of objection 
was stated. 

- This witness had previously testified as follows: 
: Q. When was this barn completed ? 

A. Along about—the barn was completed as well as I 
can recollect shortly after - We had received the 
three hundred dollars a little before the barn was com- 
pleted. . 

Q. When did you receive the three hundred dollars? 

A. April 16. 

- Q. The barn was not completed entirely till about the 
21st, was it? (Objected to, as leading ; sustained.) 

Q. When was the barn finished? (Objected to, as ir- 


relevant and immaterial, and as repetition ; sustained.) 
* x * * * * * x * * 


» Q. When was the foundation completed and the frame- 
work erected for this house?. (Objected to, as irrelevant, 


a 
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immaterial, and inadmissible under the pleadings, as far as 
the bondsmen are concerned ; sustained.) 

Q. When was the second money you received from Mr. 
McGee under this contract? (Objected to (no ground 
stated); sustained.) 

By tHe Court: This comes in as rebuttal testi- 
mony ‘for Mr. McGee. 

Q. By Mr. Bates: When was the foundation com- 
pleted and the frame-work erected for this house? (Ob- 
jected to, as irrelevant, immaterial, and inadmissible uuder 
the pleadings; overruled.) 

A. About May the Ist, is my recollection. 

It is to be regretted that the defendant Wilson was not 
allowed to testify fully as to the times when the barn was 
finished and when the foundation of the house was ‘com- 
pleted and the frame-work erected for the house; also, 
when the payment for the barn and the first payment of 
$1,000 on the house were made. As the evidence stands, 
it is proven that the first payment under the contract, to- 
wit, the $300 for the barn, was made before the barn was 
finished, and hence before the money was due under the 
terms of the contract. No advantage conld be taken of this 
fact by the contractors themselves, but I think that it is 
otherwise in so far as the plaintiffs in error are concerned. 
All of the cases cited, -r all that I have been able to find, 
follow the principle of law as stated by Brandt in his work 
on Suretyship and Guaranty, sec. 345: “Any dealings 
with the principal by the creditor, which amount toa depart- 
ure from the contract by which the surety is bound, and 
which by possibility might materially vary or enlarge the 
latter’s liability without his consent, generally operate to 
discharge the surety.” To apply this principle to the 
case at bar, the plaintiffs in error were bound to the-per- 
formance by Sweet & Wilson of the entire contract, as well 
for the completion of the barn as for the completion of the 
house, and any act of McGee that would release them from 
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a part of their contract or binding obligation of the bond, 
- would release them from the whole. While the payment of 
the $300 for the barn remained in prospect, it was an in- 
ducement and stimulant to Sweet & Wilson to keep their 
contract inviolate and complete the barn according to its 
terms. It was the right of the plaintiffs in error that this 
stimulant and inducement should not be removed by the 
act of McGee, and their removal by him without their con- 
sent or approval before the completion of the barn released 
them from the obligation of the bond so far as it bonnd 
them for its completion, And although the barn and 
the house were separate buildings, the bond and its penalty 
is an entirety, and I understand it to be of the very nature 
of security that when, by the independent act of the cred- . 
itor, a surety is released in part he is released in whole. 
But the fact stares us in the face that there are no allega- 
tions of pleading in the answer under which evidence of 
the payment above referred to was admissible or a verdict 
or a judgment following which could find, or adjudge, that 
the sureties were released thereby; and it has often been 
held in this as well as other courts that no finding or judg- 
ment will stand unless supported by a pleading. 

At the close of the trial counsel for the defendants 
(plaintiffs in error), as appears by the record, applied to the 
court for “leave to amend their answer, alleging that 
plaintiff did not pay Sweet & Wilson at the time named 
in the contract,” which was refused. This refusal of the 
court to permit plaintiffs in error to amend their answer in 
accordance with the evidence is assigned for error. Had 
application been made at the proper time to amend the an- 
swer so as to set up the payment by the plaintiff of the 
$300 for the stable before the stable was completed, and so 
before said money was due under the terms of the contract, 
the application should have been granted, as such amend- 
ment would make the answer applicable to and in accord- 
ance with evidence, which had been in part given by the 
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plaintiff himself while on the stand as a witness in his 
own behalf, and in part given by the defendant Wilson, . 
without objection. But there was no evidence which would 
be applicable to an amendment such as was indicated by 
the application. 

As to the question of the inadmissibility of evidence to 
prove the dates of the payments actually made on the 
work by the plaintiff under the pleadings as they stand, 
there can be no doubt, either upon the theory that such 
payments, or some of them, were made before they were 
due under the terms of the contract, or that they were de- 
layed and withheld for an unreasonable time after they 
became due respectively. 

The instructions 2 and 5 asked for by defendants 
(plaintiffs in error) and refused by the court, state the law, 
correctly, abstractly considered, but were properly refused 
for the reason that there was no evidence before the court 
and jury, under the pleadings in the case, to which the 
same were applicable. 

In addition to that which has already been said upon 
the point of the admitting and refusing to admit testimony 
there remains the consideration of the admitting in evi- 
dence of the records of the district court in the case of 
Henry & Coatsworth v. Sweet & Wilson et al.; also the an- 
swers and cross-petitions of the defendants in the case, 
together with the decree, and also the testimony of the 
clerk of said court as to who paid the judgment of Henry 
& Coatsworth. 

It appears from the record, which was offered and re- 
ceived in evidence upon the trial, and is preserved in the 
bill of exceptions, that some time in the month of Septem- 
ber, 1887, the Henry & Coatsworth Company, a corpora- 
tion, filed its petition and commenced an action in the said 
district court of Gage county against C. G. Dorsey, Crump 
& Nicholson, Armacost & Co., Charles A. Sweet and 
Charles S. Wilson, partners as Sweet & Wilson, J. L. 
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McGee, E. G. Drake & Co., Frank Hall, and the Demp- 
ster Mill Manufacturing Company, defendants; the pur- 
pose and object of which action was to establish and 
foreclose a lien upon the said house and barn and the lots 
upon which they were situated, for certain building mate- 
rials, set out in a schedule attached to said petition, furnished 
by the said Henry & Coatsworth Company to the said 
Sweet & Wilson, contractors, for the erection of said house 
and barn for the said J. L. McGee, under the contract 
therein referred to; that the defendants to said last men- 
tioned action and petition, other than the said Sweet & 
Wilson and J. L. McGee, were made such for the reason 
that they and each of them had or claimed to have liens 
upon the said buildings and lots for material by them sev- 
erally furnished to the said Sweet & Wilson, contractors 
as aforesaid, and by them used in the construction of said 
buildings; also, that on the 17th day of November, 1887, 
the said C. G. Dorsey appeared in said court by his attor- 
neys and presented and filed his answer and cross-bill in 
said action, in which he alleged by way of admission the 
entering into the-said contract by the said Sweet & Wilson 
with the said J. L. McGee for the erection of said house 
and barn, being the same buildings described in tlie peti- 
tion of said Henry & Coatsworth Company, and for the 
furnishing of all the materials therefor; that in pursuance 
of said contract, and for the purpose of carrying it into 
effect, said defendants Sweet & Wilson purchased of the 
defendant Dorséy certain building materials, set out in the 
schedule attached to said answer and cross-bill; that said 
materials were furnished and were of the value therein 
named; with other allegations apt and pertinent to the 
claim of said Dorsey for the establishment and foreclosure 
of his lien upon the said buildings and lots for the amount 
and value of said materials. : 

It further appears from the said record, that on the 9th 
day of December, 1887, the said cause came on for a hear- 
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ing in the said court upon the petition of the said Henry 
& Coatsworth Company, plaintiff herein, the answer of 
‘efendant therein, J. L. McGee, the cross-petitions of de- 
fendants, the Dempster Mill Manufacturing Company, 
E. G. Drake & Co., C. G. Dorsey, Crump & Nicholson, 
and Armacost & Co., and the answers of the defendant 
J. IL. McGce to said cross-petitions, and the evidence; the 
defendants Sweet & Wilson and Frank Hall, having failed 
to answer or demur to said petition and cross-petitions, 
the same were taken as confessed as to them; that there was 
a trial to the court upon the merits and final judgment ren- 
dered, etc. 

The introduction of this record in evidence was objected 
to by the defendants (plaintiffs in error) as immaterial, in- 
competent, and irrelevant, which objection was overruled 
and the evidence admitted. 

There were three motions for a new trial, one by all the 
defendants together, one by the defendants Sweet & Wilson, 
and one by the defendants Dorsey and Weston, plaintiffs 
in error, separately. Neither one of them contains as 
ground for a new trial the admission in evidence of the 
said record specifically. The one made by Dorsey and 
Weston contains, among other grounds, “errors of law 
occurring at the trial.” Possibly under this head the ques- 
tion whether the court erred in overruling the objections 
to the admission of the said record in evidence might be 
inquired into. I find no reason for the exclusion of the 
record from the evidence, in so far as the defendant C. G. 
Dorsey is concerned. He is a party to the record; was 
in court when it was made up; he is therefore not a 
stranger to the proceedings of which said record is evidence 
and he is bound thereby. (See Greenleaf on Evidence, 
vol. 1, sec. 522.) But Weston was a stranger to the said 
record, and by the same authority it was inadmissible as 
evidence against him. But to render the error of .the ad- 
mission of this record in evidence against him available, he 
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ronst have moved for a new trial sepurate from and dis- 
connected with Dorsey or any party to the said record. 
This he did not do. ‘The reason for this is, that, to make 
aruling, judgment, and decision of a trial court overruling 
and denying a motion a ground of reversal on ‘error, the 
motion must be presented to the court in the very terms 
in which it ought to be sustained and allowed. This is 
not the case where a motion is made jointly by two parties, 
one of whom is not entitled to a favorable ruling thereon, 
although the other one is entitled to such ruling. 

It does not follow from the above rule that a trial court 
may not, where a motion is divisible, in its discretion, 
allow it in purt and overrule it in part. But a failure or 
refusal to do so is not reversible error. 

Connsel for plaintiffs in error filed a supplemental brief, 
in which they take the ground that it was the duty of the 
plaintiff to retain the money, which, by the terms of his con- 
tract with Sweet & Wilson, he was to pay them in the sev- 
eral installments therein expressed, as the work progressed, 
until the expiration of sixty days after the same became 
due, by reason of the completion of so much of the work 
of the buildings, and that by making these payments sooner 
the plaintiffs deprived the plaintiffs in error of an indem- 
nity for their obligation upon their bond, and thereby re- 
leased them, citing the case of Taylor v. Jeter, 23 Mo., 244. 
Counsel, by this supplemental brief, but restate the position 
already disposed of with but a slight variation in its ap- 
plication. There was evidence before the court, of the date 
of the payments by the plaintiff to Sweet & Wilson, of the 
sum of $300 for the barn, and that the same was not then 
due, for the reason that the barn was not then completed ; 
and, as we have already seen, this evidence was unavail- 
able to the plaintiffs in error for the want of allegations of 
pleading, to which it was applicable. We have already 
seen that the several amounts paid by the plaintiff to Sweet 
& Wilson, together with the dates of such payments, re- 
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spectively, were testified to by the plaintiff, and that, upon 
the theory that such payments, or some of them, were de- 
layed and not made at the time named in the contract, 
plaintiffs in error applied to the court for leave to aniend 
their answer by inserting the allegation that plaintiff did 
not pay Sweet & Wilson at the time named in the contract ; 
but no application was made to so amend the answer as to 
let in evidence of premature payments, either for the pur- 
pose of sustaining the theory contended for by counsel in 
the brief, or the supplemental brief. I am, upon the whole 
case, unable to find reversible error in the record. The 
judgment of the district court is therefore 


AFFIRMED, 
Tue other judges concur. 


Levi KAvFMAN ET AL, V. WILLIAM CoBURN ET AL. 


{FILED NOVEMBER 5, 1890.] 


1, Insolvency : Sureties: TRANSFER OF PROPERTY To. A firm 
engaged in the mercantile business, being indebted in about the 
sum of $18,000, for which A, B, and C were separately liab'e as 
sureties for about equal portions of sa.d debt, sold their stock 
of goods, including real estate and other property, to said sureties, 
who jointly assumed all the debts for which they were severally 
liable. Held, That this was a sale and not an assignment, and 
if made in good faith would be sustained. 


2, 


: LIABILITY. The sureties, so far as appears, did 
not take the property for the henefit of one or more creditors of 
the debtor other than themselves, but they became absolutely 
liable for the debts which they had assumed, whether the prop- 
erty received was of suflicient value to pay said debts or not. 
Bonne v. Curter, 20 Neb , 566, distinguished. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 
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59 Ta., 654; James v. Hetherington, 45 Id., 681; Wait, 
Fraudulent Conv. [2d Ed.], sec. 379. 


MAXWELL, J. 


This is an action of replevin brought in the district 
court of Douglas county, and as the petition and answer 
purport to set out the facts as claimed by each party, they 
are hereby given. The amended petition is as follows: 


“The plaintiffs complain of the defendant and allege for 
cause of action that they are the absolute and unqualified 
owners of the goods, wares, and merchandise described as 
follows, to-wit: All the goods, chattels, wares, and mer- 
chandise, consisting of the stock of tobacco, pipes, cigar- 
holders, cigars, fancy articles, cigarettes, including all the 
stock of goods, chattels, wares, and merchandise contained 
in the building and place of business No. 207 South Fif- 
teenth street, Omaha, Nebraska, including all the fixtures, 
show cases, counters, and shelving, and including all the 
articles, goods, and chattels contained in the basement and 
storeroom of said building, No. 207 South Fifteenth 
street. All of the goods, chattels, wares, and merchan- 
dise, consisting of tobacco, pipes, canes, cigars, cigar- 
holders, fancy articles, cigarettes; also all fixtures, includ- 
ing counters, shelving, show cases, and including all 
articles, goods, and chattels contained in the storeroom 
and basement in the building, No. 216 South Thirteenth 
street, Omaha, Nebraska. All of the stock of goods, 
wares, and merchandise, consisting of tobacco, pipes, faney 
articles, cigars, cigar-holders, cigarettes, and cigarette-hold- 
ers; also the fixtures, including counters, shelving, show 
cases, including all the goods, chattels, wares, and 
merchandise contained in the storeroom of No. 1009 Far- 
nam street, Omaha, Nebraska; all the said goods above 
described being in the city of Omaha, Douglas county, 
Nebraska. 
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“Second—Plaintiffs allege that said goods, wares, and 
merchandise, above described, are of the value of $10,000. 

“Third—That the defendant wrongfully and unlawfully 
detains said goods, wares, and merchandise from the pos- 
session of plaintiffs, and has wrongfully detained the same 
for days, to the plaintiffs’ damage in the sum of 
$10,000.” 

Afterwards the Bank of Commerce was admitted as a 
defendant with Coburn, and they filed a joint answer as 
follows: 

“ Now come said defendants and for answer to plaintiff’s 
petition filed herein deny each and every allegation therein 
contained. 

“Second—That on or about the 20th day of February, 
1888, David Kaufman and Isaac Kaufman, copartners in 
trade and doing business in the city of Omaha, Nebraska, 
under the firm name and style of Kaufman Brothers, were 
indebted to the said Bank of Commerce in the sum of 
$6,600 in two causes of action arising upon two certain 
promissory notes, one for the sum of $3,000 and interest 
thereon, and the other for $4,000 and interest, on which 
there was a credit of $400, and on said day the said Bank 
of Commerce commeuced two actions by attachment against 
the said Kaufman Brothers im the district court in and for 
Douglas county, and caused an order of attachment to be 
issued in each of said cases, one for the sum of $3,000 and 
interest, and the other for $3,600 and interest, and deliv- 
ered the same to the defendant Wm. Coburn, who was at 
that time, and all the time hereinafter mentioned has been 
and now is the sheriff of said Douglas county, Nebreska; 
that onder and by virtue of said orders and in pursuance 
of the command thereof the said defendant, Wm. Coburn, 
sheriff, levied upon the goods, wares, and merchandise, 
and took the same into his custody; that said goods and 
chattels were at the time of said levy the goods and chat- 
tels of said Kaufman Brothers and were liable to be ley- 
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ied upon for the satisfaction of said debts and taken under 
said orders of attachment for the satisfaction of the same. 

“Third—That on the 11th day of February, 1888, one 
Darwin H. Hall commenced an action by attachment 
against-said Kaufman Brothers in the county court of said 
Douglas county, and caused an order of attachment for the 
sum of $367.50 to be issued in said cause and delivered to 
the defendant William Coburn, sheriff; that under and 
by virtue of said order, and in pursuance of the command 
thereof, said defendant Wm. Coburn, sheriff, levied upon 
the goods above described, subject to the levy of the at- 
tachment first above described, and took the same into his 
custody; that said goods were at the time of said levy the 
goods and chattels of the said Kaufman Brothers, David 
Kaufman and Isaac Kaufman, and were liable to be levied 
upon for the satisfaction of said last named debt, and 
taken under said order of attachment for the satisfaction 
of the same; that afterwards and on the 19th day of 
March, 1888, a judgment was rendered in said county 
court in said casein favor of the plaintiff and against said 
Kaufman Brothers for the sum of $367.50 and costs in 
the sum of $6.10. Since the issuing of said attachments 
aforesaid, and, to-wit, on or about the 8th day of January, 
1889, there has been paid on the note for $4,000 to the 
Bank of Commerce, above referred to, the sum of $1,000.” 

The above amended answer was filed at the close of the 
trial. The cause having been ‘tried on a general denial, 
the court instructed the jury as follows: 

“This is an action brought by the plaintiffs to recover 
from the defendant Coburn, as sheriff of this county, the 
possession of certain goods, wares, and merchandise, to 
which the plaintiffs claim they were entitled, and which 
had been taken by the sheriff under orders of attachment 
sued out of this court in actions commenced by creditors 
of Kaufman Bros. against them. The plaintiffs base their 
right of recovery herein upon the instruments which have 
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been introduced in evidence, purporting to be a bill of sale 
of the property in controversy, to them. You are in- 
structed : 

“YT. That the written instruments referred to, which 
were introduced in evidence by the plaintiffs as evidence of 
their title to the property in controversy, was, in effect, as 
shown by the testimony, an assignment for the benefit of 
creditors, and as such is void under our statute, and con- 
veyed no title to the plaintiffs in this action as against 
other creditors. Itis your duty, therefore, to return a ver- 
dict for the defendants, and I hand you a verdict, which you 
will sign by your foreman and return the same into court.” 

‘The jury returned a verdict as follows: 

-“We, the jury duly impaneled and sworn to try the 
issue joined between the said parties, do find for the said 
defendants, and do find that defendants had a special in- 
terest in and were entitled to the possession of the prop- 
erty at the time of the commencement of this suit, and we 
find the interest of the Bank of Commerce to be $5,055, 
and of Wm. Coburn, sheriff, $909.83; total, $5,964.83.” 

‘A motion for a new trial was thereupon filed, one of the 
grounds of which was that the damages were excessive; 
the bank thereupon remitted from the verdict the sum of 
$205, whereupon the motion for a new trial was overruled 
and judgment entered on the verdict. . 

‘The testimony tends to show that prior to the 8th day 
of February, 1888, David Kaufman and Isaac Kaufman 
were ‘engaged in business in the city'of Omaha under the 
name of “Kaufman Bros.” It also appears that they 
were largely indebted, and that Edgar P. Davis, Samuel 
Rees, and Levi Kaufman had each become security for 
Kaufman Bros. in a very large amount. ‘These parties, to 
save themselves from loss, claimed to have purchased the 
stock of goods and other property of Kaufman Bros., who 
thereupon executed the following instruments: 

“This agreethent, made and entered into this 8th day of 
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February, A. D. 1888, by and between Kaufman Bros., 
consisting of David Kaufman and Isaac Kanfman, of the 
first part, and Levi Kaufman, Edgar P. Davis, and Sam- 
uel Rees, parties of the second part, witnesseth: 

“That the said Kaufman Bros., David and Isaac Kauf- 
man as aforesaid, are to trausfer, sell, and set over into 
Levi Kaufman, Edgar P. Davis, and Samuel Rees all of our 
personal property, consisting of all of the stock of goods, 
wares and merchandise, chattels of every kind and nature 
contained in the three storerooms and basements of the 
store buildings No. 207 South Fifteenth street, No. 216 
South Thirteenth street, and 1009 Farnam street, Omaha, 
Nebraska, also all of our rea] estate situated in Douglas 
county and Sarpy county, Nebraska, and Monona county, 
Iowa, except the homestead of David Kaufman, said real 
estate being in the name of David Kaufman. 

“Tn consideration and in full payment of the indebted- 
ness due from us, the said Kaufman Bros., to the said Levi 
Kaufman, Edgar P. Davis, and Samuel Rees, of $3,000 
cash in hand, the receipt whereof is hereby acknowledged, 
and we, the said Levi Kaufman, Edgar P. Davis, and 
Samuel Rees, do hereby bind ourselves, our heirs, execu- 
tors, and administrators, to hold the said Kaufman Bros. 
harmless from all liability on notes which we have either 
indorsed for them, or signed witl them, or put up collat- 
eral security for, and of which’ we, before the execution 
of this agreement, guaranteed the payment. 

“ Witness our hands this 8th day of February, A. D. 
1888, Kaurman Bros., 

“By Davip Kaurman. 
“DAvip KaurMAN. 
“Tsaac KAUFMAN, 
“Epear P, Davis. 
“SaMUEL REEs, 

“By E. P. Davis, 
“Levi KAUFMAN, 

“By R. S. Ervin. 
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“We, Levi Kaufman and Samuel Rees, hereby accept, 

affirm, and ratify the above and foregoing agreement. 
“SaMUEL Rees. 
“Levi KAUFMAN. 

“This indenture made this 8th day of February, A. D. 
1888, between Kaufman Bros., consisting of David Kauf- 
man.and Isaac Kaufman, doing business under the firm 
name of Kaufman Bros., of Douglas county, Nebraska, 
parties of the first part, and Levi Kaufman, Edgar P. 
Davis, and Samuel Rees, of the second part, witnesseth: 

“ That the said parties of the first part, in consideration 
of the sum of $20,000, in hand paid by the parties of the 
second part, have bargained and sold, and by these presents 
do grant and convey unto the parties of the second part,. 
their executors, administrators, and assigns, the following 
described goods and chattels, to-wit, the said personal 
property hereby sold as aforesaid being now owncd, kept, 
and used by the parties of the first part at the buildings 
and places of business known as Kaufman Bros.’ cigar 
store, and located at Nos. 207 South Fifteenth street, 216 
South Thirteenth street, and 1009 Farnam street, in the 
city of Omaha, Nebraska, and consisting of all and singular 
the personal property of the party of the first part now in 
and belonging to said places of business respectively, and 
consisting principally of 

“Virst—All the goods, chattcls, wares, and merchandise, 
consisting of the stock of tobacco, pipes, cigar-holders, 
fancy articles, cigars, cigarettes, and all of the stock of 
goods, chattels, wares, and merchandise owned by us and 
kept by us in the building and place of business No. 207 
South Fifteenth street, Omaha, Nebraska; also all the 
fixtures, show cases, counters, shelving, including all arti- 
cles, goods, and chattels owned by us and used in running 
the business and contained in the store and basement No. 
207 South Thirteenth street. 

“Second—All the stock of goods, chattels, wares, and 
merchandise, consisting of tobacco, pipes, cigar-holders, 
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fancy articles, cigars, cigarettes; also all fixtures, including 
counters, shelving, show cases, including all articles, goods, 
and chattels owned by.us and contained in the storerooms 
and basement No. 216 South Thirteenth street, Omaha, 
Nebraska. 

“Third—All of the stock of goods, wares, merchandise, 
consisting of tobacco, pipes, fancy articles, ‘cigars, cigar- 
ettes, cigar-holders; also the fixtures, including counters, 
shelving, show cases, including all the goods and chattels 
owned by us and kept in the storerooms No. 1009 Far- 
nam street, Omaha, Nebraska. 

“The intention being to sell and convey to the said Levi 
Kaufman, Edgar P. Davis, and Samuel Rees all of our 
personal property of every kind and nature in the prem- 
ises hereinbefore described. 

“Fourth—All the interest of the said parties of the 
first part as seised in the premises above described, to-wit : 
No. 207 Sonth Fifteenth street, No. 216 South Thirteenth 
street, Omaha, Nebraska, and No. 1009 Farnam street, 
Omaha, Nebraska, and all of the estate, title, and interest 
of the said parties of the first part in and to said premises. 

“The condition of the above sale is such, that whereas, 
the said Levi Kaufman stands and is security for $6,000 
on the notes of the said Kaufman Bros., due the Bank of 
Commerce, also one note of $1,500 and a note of $500 to 
U. S. National Bank, all drawing interest at the rate of 
ten per cent—the date when said notes were given and 
the date upon which they fall due cannot now be given by 
the parties of the first part, and also cash loaned the said 
Kaufman Bros, in the sum of $300 by the said Levi Kauf- 
man; and 

«Whereas, the said Edgar P. Davis indorsed and stands 
security for the said Kaufman Bros. for two notes for the 
sum of $750 each, one note for $1,074.62, also three notes, 
$2,100, $1,000, $1,000 respectively, and cash loaned in 
the sum of $250, for which the said Davis stands security 
and indorsed for the said Kaufman Bros.; and 


Vor. 30] SEPTEMBER TERM, 1890. 681 


Kaufman v, Coburn. 


“Whereas, the said Samuel Rees stands security and in- 
dorsed notes for the said Kaufman Bros. as follows, to-wit: 
one note for $2,100; two notes, one for $1,247 and one 
for $1,000; also the said Rees has loaned Kaufman Bros. 
eash in the sum of $666: 

“Now, whereas, the said Kaufman Bros. have failed to 
pay said notes and cannot meet the payment of said notes, 
now, therefore, the said Kaufman Bros. do hereby sell and 
transfer the above described property to the second parties 
herein for the payment of said notes and indebtedness of 
the said Kaufman Bros. to the said Levi Kaufman, oe 
P. Davis, and Samuel Rees: 

“Tt is expressly agreed that the said second ‘arses may 
take possession of said goods, chattels, and wares and mer- 
chandise, and their possession is their authority. 

‘Tn witness whereof, we have hereunto set our hands and 
seals this 8th day of February, A. D. 1888. 

“KavrMan Bros. 
“ By Davip Kauraman, 
“Davip KAUFMAN. 
“Tsaac KAUFMAN, 
* Witness: R. S. Ervin.” 
“State oF NEBRASKA, 
Dovexas County. \ 

“Be it remembered that on this 9th day of February, 
A. D. 1888, before me, G. H. Payne, a notary public in 
and for said county, personally came David Kaufman and 
Isaac Kaufman, and to me known to be the identical per- 
sons described in and who executed the above and forego- 
ing instrument as grantors, and acknowledged said instru- 
ment to be the voluntary act and deed of Kaufman Bros., 
and to be their voluntary act and deed. 

“Witness my hand and seal this 9th day of Mehewaty: 
A. D. 1888. 

[SEAL.] G. H. Payne, 

“A Notary Public in and for Douglas County, 


682 NEBRASKA REPORTS. [ Vor. 30 


Kaufman vy. Coburn. 


The debts owing by Kaufman Bros., for which these 
parties were security, so far as appears, were bona fide, and 
the plaintiffs in érror agreed to assume the same upon the 
consideration that they were to receive the property de- 
seribed in the foregoing agreement. It is not a case of a 
trust where the parties agreed to sell the property and pay 
the debts; but they assumed the debts for which they were 
security. They did not receive the property for the benefit 
of one or more of the creditors of Kaufman Bros. other 
than themselves but personally assumed the burden. In 
all probability they saw that Kaufman Bros. would be un- 
able to pay the debts for which they were security unless 
an arrangement of that kind was made, and hence that 
they would be called upon each for himself to pay the 
debts for which he was security. There is testimony in 
the record tending to show that Kaufman Bros. were pop- 
ular salesmen, and that after the transfer of the places of 
business to the plaintiffs in error the business fell off con- 
siderably, and in order to retain the business the plaintiffs 
again employed the Kaufman Bros. as salesmen. Whether 
or not this testimony is true is a question for the jury, but 
if true it would afford a satisfactory reason for the reten- 
tion of the Kaufman Bros. to assist in conducting the 
business, 

The stock is shown to have been worth about $12,000, 
aud the real estate and other property conveyed less than 
$8,000—probably not to exceed $6,000, so that if that tes- 
timony is true the property conveyed was not in excess of 
the amount of the consideration. The obligations assumed 
evidently were not before the parties when the bill of sale 
and contract were drawn and the debts assumed probably 
are only estimated as to amounts and dates. A mistake in 
this regard, however, whereby the consideration would be 
less than stated, is a matter of defense. 

The case differs materially from that of Bonns v. Carter, 
20 Neb., 566, where a transfer was made to a creditor for 
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the payment of creditors other than himself, and the trans- 
fer was held to be in trust and fraudulent as to creditors. 
The court erred in the instruction given to the jury, as the 
questions of fact should have been submitted to them. 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


SrtEPHEN Roperts v. M. V. Movupy. 


[FILED NovEMBER 5, 1890.} 


1. Exemptions: Hrap or Famity: Divorcep Huspanp Is, 
The wife of one M. removed to Wyoming, taking her children, a 
boy and a girl, with her,and there obtained a divorce from M., 
her husband, and was awarded the custody of the children. 
The testimony tended to show that M., notwithstanding the di- 
vorce, continued to furnish support for his children. Held, 
That he was the head of a family and entitled to the benefit of 
the exemption law. 


dent of the state, are exempt under sec. 530 of the Code, whether 
he is the head of a family or not. 


Error to the district. court for Nance county. Tried 
below befare Post, J. 


E. V. Clark, and Sullivan & Reeder, for plaintiff in 


error: 


The district court of Wyoming, where the wife and 
children were domiciled, awarded the custody of the latter 
to the wife, and that decree is still in force. (Cooley, Const. 
Lim., 404; Kline v. Kline, 10 N. W. Rep., 825.) De- 


The library and implements of a professional man, a resi- .4 
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fendant in error is not the head of the family because he 
‘has formed no part thereof since the divorce. (Rock v. 
Haas, 110 Tll., 528; Tyson v. Reynolds, 3 N. W. Rep., 
469.) 


Wy. F, Oritchfield, and M. V. Moudy, contra: 


The property should have been appraised and the ex- 
empt portion selected. (Metz v. Cunningham, 6 Neb., 90; 
Chesney v. Francisco, 12 Id., 627; Cunningham v. Con- 
way, 25 Id., 617.) Infants are legally incapable of choos- 
ing a domicile. (5 Am. & Eng. Encyc., 861 [N. 3], 
862-6.) Even had the district court of Wyoming author- 
ity to grant the divorce, the children are not bound by 
its decree. (In re Bort, 25 Kan., 308; People v. Allen, 40 
Hun [N. Y.], 611; 5 Am. & Eng. Encye., 836-7.) Aban- 
donment of the husband by wife and children does not take 
away his exemption right. (Dorrington v. Meyers, 11 Neb., 
391.) This right belongs to him because of his own resi- 
dence, and not that of his family. (Dobson v. McClay, 2 
Neb., 8; Chesney v. Francisco, supra.) 


MAXWELL, J. 


On September 14, 1886, the plaintiff in error was the 
sheriff of Nance county, and had for collection an execu- 
tion issued out of the district court of Buffalo county 
against M. V. Moudy, the defendant in error. Moudy 
was a practicing lawyer of Nance county, and thie execu- 
tion was levied upon his law library and othet property 
used by him in the practice of his profession. Moudy 
gave a redelivery bond to the sheriff and retained posses- 
sion of the property levied upon. 

In April, 1887, the plaintiff-in error sought to sell the 
property upon which the levy had previously been made 
when Moudy alleged that he was the head of a family, 
and filed an inventory of his assets with the-sheriff, who 


Vou. 30] SEPTEMBER TERM, 1890. 685 


Roberts v. Moudy. 


refused to recognize his right to the benefit of the exemp- 
tion law. Moudy thereupon commenced an action to en- 
join the sale, and also one to cause the sheriff to appraise 
and set aside the property as exempt. Both actions were 
commenced March 30, 1888, and were, on the motion of 
defendant in error, subsequently consolidated. A. tempo- 
rary injunction was granted, which, on final hearing, was 
made perpetual, and at the same time a peremptory writ 
of mandamus was awarded against Roberts and the prop: 
erty appraised and awarded to Moudy. 

The testimony tends to show that in the year 1875 
Moudy was married in Wyoming territory ; that two chil- 
dren were the fruit of this marriage. In the year 1878 
or 1879 his wife returned to her father’s home in Wyo- 
ming, taking the children with ‘her, and in 1880 she pro- 
eured a divorce from her husband, and in the decree was 
awarded the custody of the children. Moudy testifies, 
however, that he has continued to furnish means for the 
support of his children. There is no denial of this testi- 
mony in the record, except such as may be inferred from 
the decree of divorce. There is testimony, therefore, tend- 
ing to show that he is the head of a family and entitled 
to exemption -under the statute. 

Under section 530 of the Code “ the library and imple- 
ments of any professional man” are exempt whether he is 
the head of a family or not. : 

Nearly all the property levied upon in this case was 
such as pertained to Moudy’s law office, and was exempt 
under the statute. 

The judgment of the court below is right and is 


AFFIRMED, 


Tue other judges concur. 
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Cuicaco, B. & Q. R. Co. v. Mary Hogan, 


[FILED NovEeMBER 5, 1890.] 


Railroads: FENcIne In City Limits. A railroad company is 
not required to fence its right of way within the limits of a 
city, town, or village. And where the larger portion of its de- 

* pot and station grounds are within such limits, the company is 
not required to fence that part of such grounds extending out- 
side of the city limits, and upon which abuts a platted addition 
to such city, when it appears that such grounds are constantly 
used, and are necessary for the proper transaction of its business 
as a common carrier. 


REHEARING of case reported 27 Neb., 801. For con- 
tentions of counsel, see former report. 


Marquett & Deweese, for plaintiff in error. 
Sawyer & Snell, contra. 
Norvat, J. 


This case was reversed on a former hearing and a re- 
hearing granted. We have again considered the questions 
involved and found .no reason to change the views 
expressed in the former opinion prepared by Judge Max- 
WELL, that, under the agreed statement of facts, the rail- 
road company was not required to fence its right of way at 
the point where the plaintiff’s horse was killed, and, as the 
animal was killed without the fault or negligence of the 
company’s employes, the defendant was not liable for the 
loss. The greater portion of the defendant’s depot and 
station grounds at the city of Lincoln are within the 
corporate limits; the remainder of such grounds, while 
not within the corporate limits, extends along a laid out 
and platted addition to Lincoln, known as “ West Side 


Vou. 30] SEPTEMBER TERM, 1890. 687 


cC., B. &Q. R, Co. v. Hogan, 


Addition.” This addition had several houses thereon, 
which were occupied by owners and tenants, Numerous 
tracks had been constructed through said depot grounds, 
which had been used by the company for many years, and 
which tracks and depot grounds were necessary for the 
proper trausaction of its business as a common carrier. 
The horse entered upon the defendant’s right of way and 
was killed at a point within that part of its depot or sta- 
tion grounds which extend outside of the city limits. No 
fence had been erected on either side of the defendant’s 
tracks at that point. 

Sec. 1, art. 1, ch. 72, Comp. Stats., expressly exempts a 
railroad company from fencing its right of way within the 
limits of a city, town, or village. To have fenced that 
part of the depot grounds not within the city limits, 
would have required the construction of cattle guards and 
wing fences across these grounds. It is stipulated by the 
parties that it would be inconvenient and unsafe to em- 
ployes of the road if cattle guards and fences were erected 
there. Such guards within station grounds could not be 
otherwise than exceedingly dangerous to those whose duty 
it is to attend to the switching of cars. This work of 
necessity is done at stations, and freight cars must be 
coupled and uncoupled by a person standing on the ground. 
To perform such labor with cattle guards constructed 
across the tracks, within station grounds, would not only 
be perilous to the life and limb of the employes, but 
would greatly interfere with the proper discharge of its 
duties as a carrier. It is not believed that the legislature 
contemplated or intended that a railroad company should 
fence that part of its station grounds extending outside of 
the limits of a city, town, or village, when such grounds 
are necessary for the proper trausaction of its business as 
a common carrier. The conclusion we have reached is 
sustained by the following authorities: Davis v. B. & M. 
R. Co., 26 Ta., 553; Durand v. C1. & N. W.R. R., Id, 
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559; L.& I. R. Co. v. Shriner, 6 Ind., 141; &é CCR. 
Co. v. Ocstel, 20 Id., 231; Railroad Co. v. Rowland, 50 Id., 
349; CB. & Ft. Wayne R. Co. v. Wood, 82 Id., 598; I. 
R. Co. v. Christy, 43 Id. 143; G.& C. RB. Co. v Griffin, 
31 TIL, 803; lint & P. WM. R. Co. v. Lull, 28 Mich., 510; 
MeGrath v. D, M. & M. R. Co., 24 N.W. Rep. [Mich.], 
854; Lloyd v. Pac. R. Co., 49 Mo., 199; 1. B.& W. RR. 
Co. v. Quick, 9 N. E. Rep., 789; C.& G. T. R. Co. v. 
Campbell, 11 N. W. Rep., 152. As there can be no re- 
covery in this case, the judgment of the district court is 
reversed and the action 


DIsMISSED. 


THE other judges concur. 


C. C. Burr Er Au. v. M. F. LAMaster. 
[FILED NovemMBeRr 5, 1890.] 


1. Party Walls: IncumsBRaNces. Where a person purchases a 
vacant lot which supports the half of the wall of the building 
erected on the adjoining Jot, and such purchaser is, by the terms 
of a previous wall agreement entered into by his grantor, 
obliged to pay a part of the costs of the wall in order to use it, 
such agreement and wall constitute an incumbrance. 


2. A covenant against incumbrances covers incumbrances 
unknown to the purchaser, as well as those known. 


Error to the district ¢ourt for Lancaster county. Tried 
below before CHAPMAN, J. 


Pound & Burr, for plaintiffs in error, cited: Chapman v, 
Kimball, 7 Neb., 399 ; Post v. Campau, 42 Mich., 90; Fritz 
v. Pusey, 31 Minu., 368; Prescott v. Trueman, 4 Mass., 
630; Dfitchell v. Warner, 5 Conn., 527; Carter v. Den- 
man, 3 Zab. (N. J.J, 273; Bronson v. Coffin, 108 Mass., 
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175; Caryv. Daniels, 8 Met. [Mass.], 482; Huychk v. An- 
drews, 1138 N. Y., 85; Roche v. Ullmann, 104 Il., 1; 
Sharp v. Cheatham, 88 Mo., 498; Richardson v. Tobey, 
121 Mass., 457; Dowling v. Henning, 20 Md., 179; Eno 
v. Vecchio, 4 Duer [N. Y.], 53; Bloch v. Isham, 28 Ind., 
37; Ingalls v. Plamondon, 75 Ill., 123; Platt v. Fggles- 
ton, 20 O. St., 414; Keteltas v. Penfield, 4 E. D. Smith 
[N. Y.], 184; Savage v. Mason, 3 Cush. [Mass.], 500; 
Andrea v. Haseltine, 58 Wis., 395; Haslett v. Sinclair, 76 
Ind., 488; Maine v. Cumston, 98 Mass., 317; Brown »v. . 
McKee, 57 N. Y., 684; Spurr v. Andrew, 6 Allen [ Mass. ], 
420; Lamb v. Danforth, 59 Me., 322; Russ v. Steele, 40 
Vt., 310; Wilson v. Cochran, 46 Pa. St., 233; Bank v. 
Fill, 48 Ind., 52; Beach v. Miller, 51 Ill., 206; Kellogg 
v. Malin, 50 Mo., 496; Haynes v. Young, 36 Me., 557; 
Kellogg v. Ingersoll, 2 Mass.,101; Butler v. Gale, 27 Vt., 
739; Hubbard v. Norton, 10 Conn., 422; Rawle, Cov. for 
Title (5th Ed.], 79, 81-2; Clark v. Conroe, 38 Vt., 469; 
Gerald v. Elley, 45 Ia., 322; Butt v. Rife, 78 Ky., 3525 
McGowen v. Myers, 60 Ia., 256; Blake v. Everett,1 Allen 
[Mass.]}, 248; Cathcart v. Bowman, 5 Pa. St., 819; Mor- 
gan v. Smith, 11 IIL, 199; Ginn »v. Hancock, 31 Me., 42; 
Rosenberger v. Kellar, 33 Gratt. [Va.], 489; Mackey v. 
Hurmon, 34 Minn., 168; Giles v. Dugro, 1 Duer [N. 
Y.J, 331; Mohr v. Parmelee, 43 N.Y., 320; 2 Washb., 
R. P. [ith Ed.], 300, 363; 3 Id., 468, 470,474; Mitchell 
v. Stanley, 44 Conn., 312; Roberts v. Levy, 3 Abb. Pr., 
(N. S.) [N. Y.], 311; Bertram v. Curtis, 31 Ia., 46 ; Cole 
v. Hughes, 54 N. Y., 444; Hendricks v. Starks, 37 N. Y., 
106. 


O. P. Mason, contra, cited: Rawle, Covenants for Title, 
79, 80; Whitbeck v. Cook, 15 Johns. [N .Y.],483; Vaughn 
v. Stuzaker, 16 Ind., 340; Goodtitle v. Aiker, 1 Burr. 
[Eng.], 133; Coretyou v. Van Brundt, 2 Johns. [N. Y.], 
357 ; Lewis v. Jones, 1 Pa., 336; Peck v. Smith, 1 Conn., 

44 
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103, 147; Hendricks v. Stark, 37 N. Y., 106; Waterman 
v. Vun Every, 8 Alb. L. J., 304; Ogden v. Jones, 2 Bosw. 
[N. Y.], 685 ; Ingalls v. Plamondon, 75 I1., 118; 2 Washb., 
R. P. [8d Ed.], 275 ; Bouvier’s Dic., “Party Wall,” and 
authorities cited ; Walters v. Pfeil, 1 Mood. & M. [Eng.], 
362; 3 Kent’s Com., 437; Partridge v. Gilbert, 15 N. Y., 
601 ; Andrae v. Haseltine, 58 Wis., 395; Sanders v. Martin, 
2 Lea [Tenn.], 213; Brooks v. Curtis, 50 N. Y., 639; Mc- 
Gitligan v. Evans, 8 Phila., 264. 


Norvat, J. 


On the 8th day of May, 1886, the defendant, Milton F. 
Lamaster, was the owner of lots 7 and 8, in block 40, in 
the city of Lincoln, and E. W. Baldwin and G. 8. Bald- 
win were the owners of lot 9, in said block. On said 
day the said Lamaster and the Baldwins entered into the 
following contract for a party wall between said lots 8 
and 9: 


“Articles of agreement made and concluded this eighth 
day of May, 1886, by and between E. W. Baldwin and 
G. 5. Baldwin, party of the first part, and Milton F. La- 
master, party of the second part, witnesseth : 

“That whereas, said parties of the first part are the 
owners of lot 9, block 40, in the city of Lincoln, in the 
county of Lancaster, and state of Nebraska; and whereas, 
said party of the second part, is the owner of lot 8, block 
40, in the said city of Lincoln, which lot joins said lot 9, 
belonging to said first parties, on the west side; and 

“Whereas, said first parties contemplate building upon 
their said lot nine a three-story brick store building, and 
one wall of which would lie along the west of said lot, 
adjacent to said lot eight, belonging to the party of the 
second part: 

“Now, therefore, it is hereby mutually covenanted and 
agreed by and between the parties hereunto, that said first 
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parties shall build said wall so that the center of the same 
shall be upon the dividing line between said lots eight and 
nine, in said block forty, in the city of Lincoln, Lancaster 
county, Nebraska, and that the same shall be and remain 
a party wall for the common use of the parties hereunto. 

“ And it is further agreed that said parties shall con- 
struct said wall in a good, durable, and sufficient manner, 
the wall of basement being one foot ten inches in thick- 
ness, with a footing of concrete one foot thick by three 
feet wide, and a footing of large stone upon this; that the 
wall of the first story shall be four bricks, or sixteen inches 
in thickness, and that the remainder of wall shall be three 
bricks, or thirteen inches in thickness; that said wall shall 
contain flues properly built and arranged for the accom- 
modation and use of the party of the second part; that 
there shall be at the height of each story proper joist 
holes left in said wall and in the west side thereof, for the 
accommodation of the party of the second part, and that 
said holes shall be filled with brick set on end so they can 
be taken out when required, and that said holes shall be 
made directly opposite to the ends of the joists of said 
building to be erected by the parties of the first part. It 
is also further agreed that in case said first parties do not 
build on the whole of said lot 9, and that their wall does 
not extend to the full depth of lot 9, and that their wall 
does not extend to the full depth of said lot, and if at any 
time either of the parties hereunto desires to extend said 
party wall, they shall be at liberty to do the same subject 
to all the terms and conditions of this contract as to thick- 
ness and character of wall, and as to the rights and _ privi- 
leges of both parties hereuas: 

“Tt is also mutually agreed that iéliea the party of the 
second part shall join to or make use of said party wall 
he shall pay to said first parties for the same a sum not 
exceeding the first cost thereof, or the portion thereof’ so 
used, to be determined at that time by two disinterested 
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persons or arbitrators, one to be chosen by the party of the 
first part and one by the party of the second part, and in 
case of disagreement these two arbitrators shall choose a 
third person as referee, and the decision of these three 
persons as to the value of said wall shall be final. 

“And in case of the extension of said party wall by 
either of the parties hereunto, then the other party shall, 
upon his joining to or using said wall, pay to the party 
building the same one-half the value thereof, the same to 
be determined as hereinbefore provided. 

“Tt is further agreed by and between the parties here- 
unto that the several covenants and agreements herein 
contained shall extend to and be binding upon their several 
heirs, executors, and administrators and assigus. 

“Tn witness whereof, we have set our hands this seventh 
day of May, 1886. 

“Tn presence of 

“Party of the first part: 
“G. S. BALDWIN. 
“EH. W. Bapwin. 
“Party of the second part: 
“M. F. LAMAsTEr.”’ 

The above contract was dnly acknowledged and on the 
19th day of May, 1886, was recorded in the county clerk’s 
office of Lancaster county. During the year 1886 the 
Baldwins erected a brick building on lot 9, and in pursu- 
ance of the above agreement constructed a party wall on 
the line between lots 8 and 9, one-half of the wall resting 
on each of said lots. 

On February 19, 1887, Lamaster sold and conveyed to 
Carlos C. Burr and Lionel C. Burr said lots 7 and 8. The 
deed contains the following covenants: 

“The said Milton F. Lamaster does hereby covenant 
with said Carlos C. Burr aud Lionel C. Burr, and their heirs 
and assigns, that he is lawfully seized of said premises ; 
that they are free from incumbrance; that he has good 
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right and lawful authority to sell the same; and said M. 
F, Lamaster does hereby covenant to warrant and defend 
the title to said penis against the lawful claims of all 
persons whomsoever.” 

Afterwards the Burrs erected a six-story stone building 
on the lots purchased by them, but did not use said party 
wail. The plaintiffs brought this suit for damages, claim- 
ing that the party wall agreement and the party wall con- 
structed by the Baldwins constituted a breach of the cove- 
nants in the deed. The judgment of the district court 
was for the defendant. 

The main question presented by the record is, whether 
the party wall agreement and the party wall erected in 
pursuance thereof constituted a breach of the covenants of 
the deed against incumbrances. 

An incumbrance is defined to be any right to or interest 
in land which may subsist in third persons to the diminu- 
tion of the value of the land and not inconsistent with 
the passing of the fee in it by the deed of conveyance. (1 
Bouv. Law Dic., 784; 2 Greenleaf, Ew., sec, 242; Fritz v. 
Pusey, 31 Minn., 368; Prescott v. Trueman, 4 Mass., 630.) 

By the contract entered into between Lamaster and the 
Baldwins the latter were authorized to construct one-half 
of the party wall on the vacant lot owned by Lamaster, 
and he covenanted for himself, his heirs and assigns, to 
pay the Baldwins the one-half of the cost of the wall when- 
ever he should make use of thesame. This agreement gave 
the Baldwins an interest in the nature of an easement in the 
Lamaster lot, and constituted an incumbrance. The obli- 
gation to pay a portion of the cost of the wall was not 
merely a personal covenant binding upon Lamaster, but 
was a burden which ran with the land and bound his 
grantees to pay for one-half of the wall if they used the 
same. It was a charge upon the lot conveyed to the Burrs, 
and until it was used by them the Baldwins had a right of 
property in the wall. 
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In Savage v. Mason, 3 Cush., 500, the action was 
brought for a breach of covenants against incumbrances. 
In an agreement of partition of real estate between the 
owners, it was stipulated that the center of the party walls 
of each brick or stone building might be placed upon the 
lines dividing the lots from a contiguous lot, and that the 
owner of such contiguous lot should pay for one-half of 
the wall so used by him, whenever he should make use of 
the same. A lot set off to Benjamin Joy, one of the par- 
ties to the agreement, was conveyed by his heirs to John 
F. Loring and Henry Arews, and subsequently it was by 
them conveyed to Ezekiel W. Pike, who erected his brick 
dwelling house on the lot, placing the center of one of the 
walls upon the line dividing his lot from the contiguous 
lot. Subsequently Pike conveyed his lot to Luther S. 
Cushing and wife, who in turn conveyed to the plaintiffs. 
The contiguous lot by Jonathan Mason was, upon his 
death, set off to the defendant, who erected thereon a brick 
dwelling, in which the party wall was used. The plaintiff 
sued upon the covénant for one-half of the value of the 
party wall. The court, in the opinion, says: “A covenant 
is said to run with the land when either the liability to 
perform it, or the right to take advantage of it, passes to 
the assignee of the land. The liability to perform, and the 
right to take advantage of, this covenant both pass to the 
heir or assignee of the laud, to which the covenant is at- 
tached. This covenant can, by no means, be considered as 
merely personal or collateral, and detached from the land. 
There was a privity of estate between the covenanting 
parties in the land to which the covenant was annexed. 
The covenant is in terms between the parties and their re- 
spective heirs and assigns; it has direct and immediate 
reference to the land; it relates to the mode of occupying 
and enjoying the land; it is beneficial to the owner as 
owner, and to no other person; it is in truth inherent and 
attached to the land, and necessarily goes with the land 
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into the hands of the heir or assignee.” Among the 
many decisions sustaining the same proposition, we cite 
Roche v. Ullman, 104 DL, 1; Sharp v. Cheatham, 88 Mo., 
498; Richardson v. Tobey, 121 Mass., 457; Bronson v. 
Coffin e al., 108 Id., 175; Platt v. Eggleston, 20 O. St., 
414. 

In the case of Sharp v. Cheatham, supra, Roach & Stitt 
and Austin Elliott being the owners respectively of ad- 
joining lots in the town of Warrensburg, Mo., on July 7, 
1868, entered into a written agreement by which Roach & 
Stitt agreed to erect a party wall on the line between 
the two lots, and Elliott agreed that when he should use 
said wall he would pay to the other parties one-half of so 
much of the wall as he should join to. Subsequently 
Roach & Stitt erected a wall along the line between the lots 
and six inches on Elliott’s lot for ninety feet in length. 
Afterwards Elliott erected a building on his lot, using the 
party wall. Subsequently Roach & Stitt conveyed their lot 
to one Sharp, and shortly thereafter Elliott conveyed his 
lot to Cheatham, who erected thereon a brick extension of 
the building previously erected by Elliott, and joined the 
same with the party wall, using thirty feet in length and 
sixteen feet in height. Suit was brought to recover from 
Cheatham the costs of one-half of the wall used by him. 
It was held that the effect of such an agreement was to 
create cross-easements as to each owner, and that the one 
who purchased the lot with notice would be bound by his 
grantor’s agreement to pay one-half the cost of the party 
wall upon using it. : 

The question was again before the same court in March, 
1886, in the case of Keating v. Korfhage et al., reported in 
4 Western Rep., 569. It was a suit to enforce the provis- 
ions of a party wall agreement, similar to the one in the 
case at bar. ' We quote from the syllabus of that case: “An 
agreement made between adjoining owners in relation to a 
party wall erected on the division line of their lots is bind- 
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ing on the parties and creates an equitable charge, easement, 
and servitude upon the lots built upon.” 

There are cases holding that a party wall agreement like 
the one before us is merely personal, binding alone upon 
the parlies to it, and does not attach to the land, but the 
weight of the decisions in this country is to the effect that 
it attaches to and is a charge upon the land. 

A case similar in its facts to the one at bar is Mackey 
et al. v. Harmon et al., 34 Minn., 168. One Hurlburt 
and the defendant Harmon, owning adjoining lots in Min- 
neapolis, entered into a written agreement that Hurlburt 
might erect a party wall on the dividing line between the 
lots, so that one-half of the wall should stand on each lot, 
and that Harmon should have the right to join to and use 
the wall by paying one-half of the value of so much 
thereof as he should use. The agreement was acknowl- 
edged and recorded. Hurlburt erected the party wall ac- 
cording to the agreement, and afterwards Harmon conveyed 
his lot to the plaintiff Mackey, by a deed containing cove- 
nants against incumbrances, and Mackey conveyed one- 
half the lot to his co-plaintiff Legg, which deed contained 
like covenants, The plaintiffs in order to use the wall, 
paid to Hurlburt $850, being one-half of the value of thie 
wall used by them. Suit was brought against Harmon on 
his covenants against incumbrances. The trial court held 
that the party wall agreement did not constitute a legal 
incumbrance. The case was reversed by the supreme 
court. Berry, J., in delivering the opinion of the court, 
says: “The easement in the plaintiff’s lands in favor of 
and appurtenant to Hurlburt’s is a right or interest in a 
third person in the former to the diminution of its value, 
and therefore an incumbrance within the authoritative defi- 
nition before given. The existence of the incumbrance 
does not depend upon the extent or amount of the dimi- 
nution in value. If the right or interest of the third per- 
son is such that the owner of the servicnt estate has not 


‘Vou. 30] SEPTEMBER TERM, 1890. 697 


Burr y. Lamaster. 


so complete and absolute an ownership and property in his 
land as he would have if the right or interest spoken of 
did not exist, his land is in law diminished in value and 
incumbered. It follows that in the case at bar the exist- 
ence of the right in plaintiff’s land conferred upon and as 
appurtenant to Hurlburt’s land was an incumbrance, and 
that therefore the covenant against incumbrances in Har- 
mon’s deed to plaintiff Mackey is broken.” 

The supreme court of Towa, in Bertram v. Curtis, 31 
Ta., 46, held that where the owner of a yacant lot, on 
which rests one-half of a neighbor’s wall, conveys the 
same with a covenant of warranty against incumbrances, 
the existence of such wall is not a breach of the covenant. — 
This case is not an authority in point. An examination 
of the reported case shows that it is based upon a statute 
of that state which confers the right to one who is about 
to erect a building contiguous to the lot of another, to con- 
struct one-half of the wall on his neighbor’s lot, and gives 
the latter the right to make use of the wall as a party wall 
by paying one-half of the expense of constructing the 
same. Under such a statute the existence of a party wall 
would not be an incumbrance. The covenant is presumed 
to have been made with reference to the provisions of the 
statute. As we have no law in this state regulating party 
walls, it is obvious that the decision in Bertram v. Curtis, 
is not applicable. 

In Mohr v. Parmelee, 43 N. Y. Super. Gt., 320, it was 
held that a party wall resting upon the land of adjoining 
owners is not an incumbrance. In that case it appears 
that the party wall was constructed wholly on one of the 
two adjoining lots, with the right granted to the owner of 
the other contiguous lot to use the same as a party wall. 
It was held, both in the opinion and syllabus, that such 
right constituted an incumbrance upon the lot on which the 
wall stood. It is obvious that what is said by the court 
about a party wall constructed upon the lots of adjacent 
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owners not being an incumbrance, is mere obiter dicta, and 
was not pertinent to any question necessary to be decided 
in the proper determination of the case. 

In Hendricks v. Starks, 37 N. Y., 106, it was held that 
“a party wall creating a community of interest between 
adjoining proprietors is in no just sense to be deemed a 
legal incumbrance.” That was an action to enforce the 
specific performance of a contract for the sale of real 
estate. Stark refused to complete his purchase on the 
ground that two of the walls of the building on the prem- 
ises were party walls, which supported the buildings on 
adjoining lots. These walls stood part on the premises 
purchased and part on the adjoining lots. It is doubtless 
true that a party wall between two buildings, owned by 
different persons would not constitute a breach of a cove- 
nant against incumbrances, for the owners have a com- 
munity of interest in the wall, each having the right to 
support his building by that part of the wall owned by 
the other. It is difficult to see how a purchaser of one of 
the buildings and the lot on which it stands could be 
damaged by the existence of the party wall, as the ease- 
ment of support is mutual and reciprocal. But where one 
purchases a vacant lot which supports the half of the wall 
of the building erected on the adjoining lot, and such 
purchaser is, by the terms of a previous party wall agree- 
ment, obliged to pay part of the costs of the wall in order 
to use it, such agreement aud wall is an incumbrance, 

The plaintiffs offered’ to prove at the trial that they did 
not know that the wall rested upon any part of lot 8, 
This testimony was excluded, and we think properly so. 
Whether or not the plaintiffs had such knowledge is imma- 
terial to their right of action. A covenant against incum- 
brances covers those unknown as well as those known at 
the time of the purchase. (Barlow v. McKinley, 24 Ia., 
69; McGowen v. Myers, 60 Id., 256; Bank v. Hill, 48 
Ind., 52; Huyck v. Andrews, 113 N. Y., 81; Herrick v, 
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a 
Moore, 19 Me., 313; Prichard v. Atkinson, 3 N. H., 335; 
Clark v, Estate of Conroe, 38 Vt., 469 ; Kellogg v. Maetin, 
50 Mo., 496; Hubbard v. Norton, 10 Conn., 422; Parish 

_v. Whitney, 3 Gray, 516; Long v. Moler, 5 O. St., 271.) 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Crry or Omana v. D. F. RANDOLPH, 
[FILED NovEMBER 5, 1890.] 


Municipal Corporations: UNsare Srrexts. The plaintiff, 
in driving into the city of Omaha after dark, followed from 
Twenty-eighth to Twenty-seventh street a public way that had 
been used by the public for years, although it had never been 
laid out asa road. The city was at the time grading Twenty- 
seventh street and had excavated the same perpendicularly toa 
depth of three feet at the intersection of this road, but placed no 
barriers or lights ator near thesame. It being dark the plaintiff 
was unable to see the condition of the street and his team was 
precipitated into the excavation, causing the plaintiff to receive 
permanent injuries. Held, That the city was guilty of negli- 
gence. 


Error to the district court for Douglas county. Tried 
below before Doane, J.- 


A. J. Poppleton, for plaintiff in error, cited: Goodwin v 
Des Moines, 7 N. W. Rep., 411; Beardsley v. Hartford, 
50 Conn., 529; Sparhawk v. Salem, 1 Allen [Mass.], 
30; Tisdale v. Norton, 8 Met. [Mass.], 388; Zettler v. At- 
lanta, 66 Ga., 195; Stark r. Lancaster, 57 N. H., 88; 
Cobb v. Standish, 14 Me., 198; O.&@ RB. V. R. Co. v. Mar- 
tin, 14 Neb,, 296. 
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John W. Lytle, contra, cited: Palmer v. Lincoln, 5 Neb., 
136; 2 Thompson, Negligence, 745, 746, 762, 787; Cant- 
well v. Appleton, 37 N. W. Rep., 813; Burnham v. Bos- 
ton, 10 Allen [Mass.], 290; Goodwin v. Des Moines,7 N. 
'W. Rep., 411; Glidden v. Moore, 14 Neb., 90; Willard 
v. Newberry, 22 Vt., 458; Batty v. Duxbury, 24 Vt., 
155; Ray v. St. Paul, 42 N. W. Rep. [Minn.], 297; Foa- . 
worthy v. Hastings, 23 Neb., 772; Warner v. Holyoke, 112 
Mass., 362. 


Norval, J. 


This suit was brought by the defendant in error against 
the city of Omaha, in the district court of Douglas county, 
to recover for personal injuries. The plaintiff below ob- 
tained a verdict for $1,000. 

The defendant in error resides on a farm west of Omaha. 
On the evening of October 27, 1886, he drove into the 
city with a load of hay, passing down Leavenworth street 
to Twenty-eighth street, thence north on Twenty-eighth 
street a short distance, where he followed a public road 
which angles across a block of ground belonging to the 
Catholic society, to Twenty-seventh street. In attempting 
to reach the latter street from this road, the load of hay 
overturned, the wagon was broken, and Randolph received 
serious permanent injuries. At the point where the acci- 
dent occurred the city was grading Twenty-seventh street, 
having excavated the same to the depth of three fcet below 
the natural surface of the ground. No barricade or signal 
lights were placed by the city at or near the junction of this 
road with Twenty-seventh street. 

The testimony shows that for many years the public had 
used this road across the private property, although it had 
never been laid out as a street or highway. There is 
in the bill of exceptions testimony tending to show that 
this roadway at its intersection with Twenty-seventh street 
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was not graded down to the street level, but that the street 
at that point was excavated perpendicularly to the depth of 
at least three feet; that on account of the darkness of the 
night Randolph was unable to see the condition of Twenty- 
seventh street, and that when his horses reached it they were 
precipitated down into the excavation. Italso appears that 
the plaintiff passed safely over the same road on Friday 
prior to the accident with a load of hay. The plaintiff 
called several witnesses, who testified that this road was 
usually traveled by the public; that Twenty-seventh street 
was at the time being excavated by the city, and at the 
place the accident occurred it was graded to the depth of 
three feet, and that Leavenworth street between Twenty- 
seventh and Twenty-eighth streets, on account of its being 
graded, was not in a safe condition for travel. 

The testimony of a number of defendant’s witnesses is to 
the effect that this roadway, at the point of intersection with 
Twenty-seventh street, had been graded or sloped back from 
the street, making a fall of three or four feet ina distance of 
twenty-five feet; that this was done by L. J. Leming, who 
was then excavating for a cellar for a school house on this 
block of ground, in order that his loaded wagons could pass 
from this road to the street, and thatsit was then in such 
condition that a team could haul a thousand brick or a yard 
of sand or gravel up the embankment. The record discloses 
that at the time of the trial the road at the point where 
the accident occurred was in the same condition as on the 
night of October 27, and that the jury viewed the prem-~ 
ises. The verdict of the jury settled the controverted facts 
in favor of the plaintiff below, and must be accepted by 
us as final, 

The defendant city requested the court to give the fol- 
lowing instructions: 

“First—The jury are instructed that the plaintiff can- 
not recover unless the testimony satisfies you that the 
plaintiff was free from contributory negligence, and the 
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burden of proof is upon the plaintiff to show that he was 
free from contributory negligence. 

“Third—The city is not bound to maintain approaches 
to the streets to or from private property, and when per- 
sons seek to enter upon the streets from private property 
they take upon themselves the responsibility of knowing 
that the entrance way is safe and not dangerous. 

“ Fourth—If the jury find that Mr. Randolph was at- 
tempting to enter Twenty-seventh street from a roadway 
which was upon and across private property, and which 
roadway was not one of the public streets of the city of 
Omaha, and that Mr. Randolph met with the accident 
while so passing over said private roadway, and not while 
traveling in and upon a public street of the city, then the 
city is not liable in damages and your verdict should be 
for the defendant. 

“ Fifth—The obligation upon the city to keep the streets 
in a good condition for travelers passing along the streets, 
applies only to the public streets of the city, and does not 
apply to approaches to the public street from private road- 
ways which are across private property, even though such 
private roadways may be used more or less by the public, 
and if the jury find that the roadway over which the 
plaintiff was passing was such private roadway as distin- 
guished from a public street of the city, and that the plaint- 
iff was injured in driving over an embankment into the 
street at the side of the street and not from any imperfec- 
tion in the street itself, then the city is not liable and your 
verdict should be for the defendant.” 

Each of these requests were refused, and the court, 
ainong other things, charged the jury as follows: 

“Third—lIf you believe from the evidence that a road- 
way had existed for many years over and across the block 
of private ground, which had been much used by the pub- 
lic in general as a highway to reach Twenty-seventh street 
from Leavenworth street so that it became known and was 
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used as a common way for travel by those who had occa- 
sion to pass between Leavenworth street and Twenty- 
seventh street in going to and returning from the business 
part of the city, and so as to render it necessary for the city, 
in the exercise of due and reasonable care, to provide bar- 
riers or signals at the terminus of such roadway at Twenty- 
seventh street, where the accident to plaintiff occurred, as 
a warning to persons coming or going over said roadway 
and to prevent such persons in the exercise of due reason- 
able care from falling or driving over the bank made by 
excavating Twenty-seventh street in the process of grad- 
ing the same, and if you find the city unreasonably and 
negligently failed to erect such barrier or to place such sig- 
nals, the jury would be justified in finding the city guilty 
of negligence, and unless the plaintiff was guilty of some 
act of negligence contributing to his injury he would be 
entitled to your verdict. 

“Fourth—If you find from the evidence that the city 
was guilty of negligence under the last instruction, you will 
then inquire whether the plaintiff was guilty of any negli- 
gence on his part which contributed substantially to pro- 
duce the injury complained of. If you find he was guilty 
of such contributory negligence, your verdict should be for 
the defendant.” 

It is urged by the plaintiff in error that the third para- 
graph of the charge given by the court does not correctly 
state the law of the case and that the requests asked by the 
city should have been given. The question raised by the 
instractions given and refused is, whether the city was 
guilty of negligence in not placing barriers or danger sig- 
nals to prevent persous entering Twenty-seventh street 
from this roadway traveled by Randolph. Had the road 
in question been a private way, not traveled by the public 
generally, then the law expressed in the defendant’s re- 
quests would have been applicable. The testimony clearly 
shows that the road traveled by Randolph was not a pri- 
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vate way, bat a highway that had been generally used by 
the public for more than ten years. The question is there- 
fore fairly presented, whether the city was under any legal 
obligation to erect railings, or to place lights where its 
streets are excavated perpendicular, at the intersections of 
_ public traveled roadways, several feet below such roadway. 
_ While a municipal corporation is not required to erect bar- 
riers or place danger signals to prevent persons from re- 
ceiving injuries in entering its streets by private ways, 
yet it is bound to provide such guards or signal lights in 
the street at dangerous places to prevent travelers from re- 
ceiving injuries in entering such street by a usually trav- 
eled public road, although such road was never laid out as 
a highway or street. The plaintiff, and others traveling 
the road in question, had a right to expect that Twenty- 
seventh street was in a safe condition for travel. We are 
of the opinion that the city authorities were guilty of neg- 
ligence in not placing barriers or lights at or near where 
the accident occurred. 

The authorities cited in the brief of the plaintif in error 
do not sustain a contrary doctrine. The principal case is 
Goodwin v. Des Moines, 7 N. W., Rep., 411. There the 
plaintiff, in following a private way across a vacant lot, fell 
down an embankment into the street and was injured. It 
was held that the city was not Hable. 

The case of Omaha & Republican Valley R. Co. v. 
Martin, 14 Neb., 296, is not in point. Martin, in follow- 
ing an old abandoned road, fell into an excavation made 
by the railway company within its right of way and re- 
ceived personal injuries. The company had neither 
erected barriers to prevent persons from falling into the 
excavation, nor constructed a crossing where the railroad 
crossed the abandoned track. It was held that the com- 
pany was not guilty of negligence. 

Both of these cases are clearly distinguishable from the 
one at bar. The facts are entirely different. In the Iowa 
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case the plaintiff entered the street by a private way, and 
in the Nebraska case the injury was received while follow- 
ing an old road that had been abandoned for months. 

This case was submitted to the jury upon proper in- 
tructions and the jadgment of the district court is 


AFFIRMED, 
THE other judges concur. 


GEoRGE OBERLIES v. J. H. Wituis. 
[FILED NovEMBER 11, 1890.] 


ease: Crop RENT: SALE oF LEssEE’s SHARE. One M. leased 
ninety-two acres of land of O. to farm the same on shares, each 
to have one-half of the crop. M. sowed twenty-two acres in 
oats, and agreed that O. should have eleven acres of corn in lieu 
of one-half of the oats. Seventy acres of the land were planted 
to corn. In May, M. morteaged the oats and left the state. 
Soon afterwards O. requested W. to purchase the interest of 
Mrs. M. in the corn, and cultivate and care for the same, and a 
bill of sale was thereupon executed by Mrs. M. to W., which 
was witnessed by O., whereby W. purchased the interest of M. 
in the corn free from the claim of the oats contract. Held, That 
O. had no claim upon W. for eleven acres of corn in lieu of one- 
half of the oats, 


Error to the district court for Saline county. Tried 
below before Morris, J. 


Abbott & Abbott, for plaintiff in error, 
Hastings & Mc Gintie, contra, 


MaxweELt, J. 


In the spring of 1887 the plaintiff leased to one T. D. 
Matthews about 125 acres of land to farm on shares for 
45 
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that season. Matthews subsequently relinquished a part of © 
the land, some thirty acres or more. Matthews wished to 
put a part of the land in oats, while Oberlies wanted it 
all planted in corn. It was thereupon agreed that plaintiff 
should have one-half as many acres of corn as there were 
acres of oats in lieu of his share of the oats. Matthews 
sowed twenty-two acres of oats, and executed a mortgage 
thereon, and planted the remainder of the land to corn, 
then abandoned the whole and left the state. The testi- 
mony shows that the defendant purchased the corn in 
question from Mrs. Matthews, and received from her the 
following bill of sale: 

“Know all men by these presents, that I, Mary J. 
Matthews, of Dorchester, Saline county, Nebraska, party 
of the first part, do, for and in consideration of one dollar 
an acre bargain, sell, and convey unto John H. Willis, of 
the same place, party of the second part, thirty-five acres 
of farm land now planted in corn on the following de- 
scribed land, on 8. E. } section 21, town 8, range 3 east, in 
Saline county, Nebraska. 

“The said Mary J. Matthews, of the first part, hereby 
releases all her right, title, and interest in and to the above 
described land, subject, nevertheless, to all the conditions 
of the contract between George A. Oberlies, the owner of 
said land, and TT. D. Matthews, the lessee of said land, 
(except twenty acres of oats) mentioned in said contract. 

“Mary J. Matruews. 

“Signed in our presence this 23d day of May, 1887. 

“Layton Burin. 
“GEORGE A. OBERLIES.” 


The testimony clearly shows that after Mr. Matthews 
left the state the plaintiff went to the defendant and urged 
him to purchase the corn in question from Mrs. Matthews, 
and that the twenty acres of oats were excepted. This 
contract the plaintiff not only induced the defendant to 
enter into, but appeared before the scrivener, and at the 
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time the bill of sale was drawn and signed, was one of the 
witnesses to the same. He no doubt had a motive in this. 
It was necessary that the corn should be cultivated and 
kept free from weeds in order that the crop might be 
raised. The defendant seems to have possessed plenty of 
horses and was able to care for and cultivate the corn. 
This, no doubt, was the motive which induced the plaintiff 
to desire him to purchase the interest of Mr. Matthews 
from Mrs. Matthews. He did not purchase the same, 
however, subject to the contract for the oats; that contract 
was specially excepted. 
The judgment of the district court is right and is 


AFFIRMED , 


- THE other judges concur, 


G. H. HILTon ET AL., APPELLANTS, v. J. C. CROOKER 
ET AUL., APPELLEES, 


[FILED NoveMBER 11, 1890.] 


1. Deeds: REFORMATION. On the testimony before the court, held,’ 
that a deed set forth in the record would be reformed so as to 
exclude forty acres of Jand described in the opinion. 


2. Assignment: A CONTRACT FOR PROFESSIONAL SERVICES—as 
that of an attorney—is personal and confidential and cannot be 
assigned to another without the assent of the client and in case 
of such assignment without assent, the client may; declare the 
contract at an end and recover certain lands conveyed as a con- 
ditional fee, for the prosecution of the action—money expended 
in the prosecution of the action, however, to be refunded. 


Apprat from the district court for Lancaster county. 
Heard below before Fiexp, J. 
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William Leese, and George H. Hilton, for appellants, 
cited on the point that the contract was personal and could 
not be assigned; Rapalje & Lawrence, L. D., p. 282; 


Chitty, Contracts, 671, 
John 8. Gregory, contra. 
MAXWELL, J. 


This action is brought to obtain the following relief: 

“And upon final hearing of this case, the plaintiffs may 
be granted the following relief, to-wit: That the agreement 
aforesaid between plaintiffs and defendants Crooker and 
- Gregory may be declared a personal and binding agree- 
ment, as before stated, between all the parties thereto, and 
the obligations and deeds made under it uot assignable or 
transferable, but a breach of the same, and that the breach 
as stated herein may be so declared, as also the neglect and 
abandonment of the prosecution of the suits by them, and 
failure of consideration for both deeds and agreement, and 
that the agreeement and deeds made by plaintiffs under it 
may be declared conditional, inoperative, null, and void, also 
the deed made to McMurtry may be so declared and decreed, 
and a decree entered accordingly, or if the above relief is 
not granted, that the deeds made to Crooker and also the 
deed made by him to McMurtry may be so reformed as to 
correct the mistake or error in including therein the whole 
of the south half of section 11, town 9’north, range 6 east, 
and that the northeast quarter of the southeast quarter of 
said section 11, town 9 north, range 6 east, and undivided 
one-third of south half northwest quarter of section 14, 
and southeast quarter of northeast quarter of section 15, 
both in town 10, range 6, may be excluded from said deeds 
as included by mistake, and the title declared to be in each 
of the plaintiffs as to the first tract, each holding an undi- 
vided one-third of said land, and a decree made accord- 
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ingly, and such other and different relief as equity may 
require, and judgment rendered against defendants in favor 
of plaintiffs for costs of suit.” 

On the trial of the cause the court found the issues in 
favor of the defendants and dismissed the action. 

The following agreement and conveyances are set forth 
in the record. “Exhibit A” is as follows: 

“Agreement made this 10th day of January, A. D. 1885 
between Jabez C. Crooker, of the first part, John 8. Greg- 
ory, attorney, of the second part, and George H. Hilton, 
James F. Hilton, and Joseph B. Hilton, of the third part, 
as follows: That for and in consideration of certain deeds 
of conveyance to be executed by James F. Hilton, Joseph 
B. Hilton, Alice Duchanne, Nora M. Lincoln, Augusta 
Hilton, and George H. Hilton, and delivered unto Jabez 
C. Crocker, within twenty days from the date hereof, the 
said Jabez C. Crooker agrees to advance the necessary 
money required in the prosecution of the suits hereinafter 
mentioned, and furnish good and satisfactory bond and se- 
curity for costs, aud said Jabez C. Crooker will pay the 
required attorney fees to the party of the second part, in 
addition to the purchase price paid and stipulated in said 
deeds, 

‘In consideration whereof the party of the second part 
agree to accept said party of the first part in payment of 
all his fees and perquisites; and further agrees to and 
with the party of the third part that he will carry on toa 
final determination, both in the circuit court of the United 
States for the district of Nebraska and in the supreme 
court of the United States, if the same shall become nec- 
essary in the actions of the said parties of the third part, 
or each, or any of them for the purpose of recovering title 
and possession to the lands in the said deed described, and 
quieting the title thereto unto the said party of the third 
part in all respects, except for tax liens (it being under- 
stood that all parties hereto shall be severally liable for 


710 NEBRASKA REPORTS. [Vou. 30 


Hilton v. Crooker. 


the tax or tax liens therefor in proportion to their several 
interests in said lands), and said party of the second part 
shall have aud take full and entire control and manage- 
ment of said causes, and shal] give his full and careful at- 
tention personally thereunto, until the finai determination 
of said causes, and without any other or further considera- 
tion than that hereinbefore stated. 

“Tn case of the death, sickness, or inability of the party 
of the second part at any time during the progress of the 
proceedings brought and carried on as herein mentioned, 
so that he shall be unable to personally attend at the courts 
in said cause or causes when at all times the same shall be 
necessary, then and in that case said party of the first part 
agrees to employ a competent and sufficient satisfactory at- 
torney as his substitute, and in his stead, and shall be at the 
expense of payment of such services. It is further mutu- 
ally agreed that the consideration for which this contract is 
made is the deeds herein mentioned conveying said land to 
said Jabez C. Crooker in the proportion stated in said 
deeds, which are hereby taken and receipted as the full 
payment for the fulfillment of this contract upon their 
part. It is mutually agreed that no compromise of the 
controversies in question shall be made, except upon the 
agreement of all the parties in interest herein. 

“Tf the costs paid and advanced by the party of the 
first part shall be recovered from the defendants in said 
actions, said party of the first part shall be entitled to re- 
cover the amount he: may have advanced. And if a com- 
promise is made on all or any of the property herein con- 
veyed before the decree of the courts therein upon the 
merits of the case, then and in that case the party of the 
first part agrees to accept one-sixth of the land or of the 
sum obtained in such compromise which shall be taken 
and accepted as his share of the proceeds thereof upon 
deed executed to the proper one. Also that the said attor- 
neys are to prosecute the suits with all necessary dispatch 
and. no unnecessary delay. 
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“Tn witness whereof, the parties to this agreement set 
their hands this day above written. 

“Joun S. GREGORY. 
“J. C, CROOKER.” 

Exhibit D is as follows: 

“To J. 8. Gregory and J. C. Crooker, attorneys for J. 
F. and J. B. Hilton-in their case against J. E. Jones et 
al.,in circuit court United States, district Nebraska: IT am 
authorized by the above complainants to give you notice 
that they hereby require you to proceed to have the record 
made in the above case, and have the appeal granted in 
their said cause, now nearly two months ago, to be duly 
filed in the supreme court United States, without any. 
further or unnecessary delay, as you are bound to do by 
written agreement, so that said case may be docketed in 
said supreme court by the rules, in order that the case may 
he ready for hearing at the next term of said court, if 
agreed to, or as soon thereafter as possible. 

“ Lincoln, Neb., 9 August, 1887. 

“J. F. anp J. B. Hinton, 
“By G. H. Hirzron.” 

“Exhibit C” is as follows: 

“ Know all men by these presents, that James F. Hilton 
and Joseph B. Hilton, of Cook county, Illinois, for and in 
consideration of one dollar in hand paid by Jabez C. 
Crooker, and the further consideration of an agreement 
made and executed by Jabez C. Crooker and John S, Greg- 
ory, bearing date the 10th day of January, 1885, they do 
hereby sell and convey and quitclaim unto Jabez C, 
Crooker, of Lincoln, Nebraska, and to his heirs and as- 
signs, forever, the following described real estate, to-wit: 

‘The undivided } part, title, and interest in and to the 
8. 4 of N. W. } of sec. 14 and §. E. $ of N. E. } of sec. 
15, all in town 10, range 6 and S. } sec. 2,and 8. 4 of see. 
11, and W. 4 of N. E. } sec. 11, and 8S. W. 4 of N. W.} 
and N. W. } of 8. W. 4-sec. 14, and N. E. dof S. E. 4 
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sec. 15, all in town 9, range 6; and N. E. } of sec. 6, and 
E. $ of N. W.4 and N. E. ¢ of S. W. 4 sec. 6, and N. 
W. 4 sec. 18, and 8. E.4 of N. W.4 of E.3 8. W.4 
and S. W. 4 of 8. E. $ sec. 19, and W. 4 of N. E. 3 and 
8S. E.4 of N. E. } sec. 29, and W.4 of S. E. } and 8. 
W. i of N. E. } sec. 80, and S. E. $ of S. E. 2 sec. 33, 
and S. W. 4 of S. W. 4 sec. 34, all in town 8, range 7; 
and N. W. $ of N. W. 4 sec. 3, and N. E. } sec. 4, all in 
town 7, range 7; all in Lancaster county, Nebraska, 
Subject to said agreement above referred to. 
“Signed this 21st day of January, A. D. 1885. 
“JosePpH B. Hitton. 
“Ciara J. Hitron, 
“James F. Hrron, 
“Tn presence of 
“8. W. Kine.” 


“Exhibit B” is as follows: 


“ QUITCLAIM DEED. 
“George H. Hilton to Jabez C. Crooker. 
“ Recorded Jan’y 23, 1888, at 9 A. M. 
“Jno. D. Knicut, 
“Register of Deeds. 

“Fees, $1, T. M. Cook, Dep. 

“Know all men by these presents, that George H. 
Hilton of Hamilton Co., and state of Ohio, for and in 
consideration of five dollars to him in hand paid by Jabez 
C. Crooker and the further consideration of an agreement 
made and executed by Jabez C. Crooker and John S, 
Gregory, bearing date the 10th day of January, 1883, does 
herelvy sell, convey, and: quitclaim unto Jabez C. Crooker 
and to his heirs and assigns, forever, the following de- 
scribed real estate situate, in Lancaster county, Nebraska, 
and described as follows, to-wit: 

“One undivided + part, title, and interest in aud to the 
S. 4 of N. W. } sec. 14, and S. E. 3 of N. E. } sec. 15, 


Vou. 30] SEPTEMBER TERM, 1890. 713 


Hilton vy. Crooker, 


all in town 10, range 6; and S. 3 of sec. 2, and S. 4 of 

and W. 3 of N. E. } of sec. 11, and 8. W. } of N. W. 4 

and N. W. 4 of S. W. 4 of sec. 14, and N. E. dof 8S, E. 

4 of sec. 15, all in town 9, range 6; and N. E. 4 sec. 6, 

and E. 4 of N. W. 3 and N. E. 3 of 8S. W. } sec. 6, and 

N. W. ¢ of S. E. $ of sec. 19, and W. 3 of N. E. } and 

S. E. 4 of N. E. ¥ of sec. 29, and W. $ of S. E. } and 

S. W. 3 of N. E. } sec. 30, and S. E. 3 of S. E. 4 of sec. 

33, and S. W. } of S. W. } sec. 34, all in town 8, range 7; 

and N. W. } of N. W. } sec. 3, and N. E.} of N. E.4 

of sec 4, all in town 7, range 7, in said Lancaster county, 

Nebraska. Subject to above contract. 

“Signed this 13th day of January, 1885. 
‘“GeorcE H. HI.ton, 
“Tn presence of witness: 
«WW. DunuamM. 
“Tue SraTE OF NEBRASKA, 
LANCASTER CounTY. \ss 
“On this 18th day of January, 1885, before me, W. 

W. Dunham, a justice of the peace duly appointed and 

qualified for and residing in said county, personally came 

George H. Hilton, to me known to be the identical person 

described in and who executed the foregoing conveyance 

as grantor, and he acknowledged the said instrument to be 
his voluntary act. and deed. 

“Witness my hand and notarial seal the day and year 
above written. W. W. DunyaM, 

“ Justice of the Peace.” 
Also the following: ? 
“Know all men by these presents, that Jabez C. Crooker 

aud Sarah B., his wife, of Lancaster county, Nebraska, for 

and in consideration of one dollar, and other good and 
valid consideration, in hand paid by James H. McMurtry, 
of Lancaster county, Nebraska, the receipt whereof is 
hereby acknowledged and confessed, they do hereby sell, 
convey, and transfer unto said James H. McMurtry, and 
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to his heirs and assigns, forever, the following described 
real estate, to-wit: 

“All their right, title, and interest in and to the undi- 
vided 2 part of the S. 4 of N. W. 4 of sec. 14, town 10, 
range 6; and 8. E. 4 of N. E. } sec. 15, town 10, range 
6; also 8. 4 of sec. 2, and S. 4 of sec. 11, and W.4 of N. 
E. } of sec. 11, and 8S. W. } of N. W. 4 and N. W. 4 of 
S. W. 4 of sec. 14, and N. E. 4 of S. E. + of sec. 15, all 
in town 9, range 6; and N. E. } sec. 6, and E. } of N. 
W. 4, and N. E. 4 of 5S. W. 4 sec. 6, and N. W. 2 sec. 18, 
and 8. E.} of N. W. 4, and E. 4 of S. W. 4, and S, 
W. 4 of S. E. $ sec. 19, and west half of N. E. 4, and 8. 
E. fof N. E. $ of sec. 29, and W. 4 of S. E. f of 8S. W. 
+ of N. E. 3 sec. 30, and S. E. } of S. E. ¢ sec. 33, and 
S. W. } of S. W. ¢ sec. 34, all in town 8, range 7; and 
N. W. 4 0f N. W. 4 of sec, 3, and N. E. + of sec. 4, all 
in town 7, range 7; all in Lancaster county, and state of 
Nebraska; meaning and intending by this indenture to 
convey to said James H. McMurtry all our right and title 
to the above described premises nnder and by virtue of all 
deeds and conveyances to Jabez C. Crooker, by Joseph H. 
Hilton, Clara J. Hilton, James F. Hilton, George H. Hil- 
ton, Augusta Hilton, John Hilton, and Alice B. Duchanne 
or others. 

“And the said Crooker covenants to warrant and de- 
fend the aforesaid covenants by him made against any and 
all acts heretofore made by him. And the said Sarah B. 
Crooker hereby relinquishes her right of dower in and to 
the foregoing described lands. 

“Signed this 27th day of September, 1887, 

“ JABEZ C. CROOKER. 


“Saraw B, CRoOKER. 
“Tn presence of 


“Joun S. GREGORY. 
“J. H. Brown.” 


“The condition of the following obligation is such, that 
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whereas, J. C. Crooker, of the city of Lincoln, in the 
county of Lancaster, and state of Nebraska, has this day 
sold, transferred, and conveyed by deed to the full satis- 
faction of James H. McMurtry, of the city of Lincoln, in 
the county of Lancaster, and state of Nebraska, all his 
right, title, and interest in and to certain lands claimed by 
George H, Hilton and others, for the recovery of which 
suits have been brought or are now pending in the United 
States circuit court, and in the state courts of Nebraska, 
wherein the said Jabez C. Crooker became surety for costs; 
and whereas, a certain contract was made and entered 
into by the said Jabez C. Crooker, and all and each of the 
Hiltons in said contract mentioned, to prosecute said suits 
to final determination in the courts for a contingent fee, as 
in the said mentioned contract of the value of all property 
recovered in said suits and prosecutions as is fully stated in 
said contract referred to with said Hiltons as aforesaid; 
and whereas, the said Jabez C. Crooker, in consideration 
of the sum of $100 to him in hand paid by the said James 
H. McMurtry to his full satisfaction, has conveyed by quit- 
- claim deed to the aforesaid lands by an assignment of the 
contract aforesaid, with the said Hiltons, unto the said 
James H. McMurtry: 

“Now, therefore, in consideration of the assignment of 
said contract, and the quitclaim deed of his interest in the 
Hilton lands by the said Jabez C. Crooker to the said 
James H. McMurtry, hereby binds and obligates his heirs, 
executors, and administrators, each and all of them, in the 
penal sum of $3,000, well and truly to be paid unto the 
said Jabez C. Crooker, his heirs, executors, and assigns, 
that he, the said James H. McMurtry, will save the said 
Jabez C, Crooker harmless, as aforesaid, from all costs that 
have heretofore accrued in the suits and proceedings here- 
inbefore referred to, and all damages and expenses that he, 
the said Jabez C. Crooker, may be liable for by reason of 
his having given his personal security in the suits and pro- 
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ceedings as required by the orders of the courts wherein 
the same are pending and brought, in the name of the said 
Hiltons, or that may hereafter arise in the prosecution of 
said suits and causes of action. The meaning and intent 
of this obligation is such, that if the said James H. Mc- 
Murtry, his executors, administrators, or heirs, shall save 
_ and indemnify the said Jabez C. Crooker, his heirs, execu- 
tors, or administrators, from any and all costs in any way 
that have arisen or may arise from the litigation above 
referred to, then this obligation to be and become null and 
void, otherwise to be and remain in full force and virtue. 

“Witness my hand this 27th day of September, A. D. 
1887. “J. H. McMurtry. 

“Witness : 

“J. S. GREGORY.” 


It is admitted that the northeast quarter of the south- 
east quarter of section 11, town 9 north, range 6 east, was 
included by mistake in the deeds from the Hiltons. This 
being the case the deed conveying said land will be re- 
formed so as to exelude it. 

The second objection is, that the contraet between Hil- 
ton et al. and Gregory and Crooker was personal in its 
nature, requiring the service of those parties, and therefore 
was not assignable. We are of the opinion that the con- 
tracts set forth in the record were of a confidential nature, 
the services to be performed by the parties who had 
undertaken to perform them, and said contract was not 
assignable. A party selects a lawyer, doctor, or member 
of one of the other professions, because he has confidence in 
his skill and ability to perform the duties which he under- 
takes. These duties imply trust and confidence, and the 
employe cannot shift the duties onto another person with- 
out the consent of the employer. The proof in this case 
wholly fails to show such assent. The rule in such case 
is stated in Pomeroy’s Equity Jurisprudence as follows: 
“Where a person has entered into a contract involving a 
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personal trust or confidence in himself, and stipulating to 
use his own personal skill, knowledge, etc., he cannot, 
while the agreement is still executory, by assignment sub- 
stitute another in his place in order to perform the service 
without the consent of the other contracting party.” After 
the contract has been executed by himself he can assign 
the right to recover compensation. (Flanders v, Lam- 
phear, 9 N. H., 201; Bethlehem v. Annis, 40 Id., 34, 40; 
Burger v. Rice, 3 Ind., 125; Landsen v. McCarthy, 45 
Mo., 106; Stevens v. Benning, 6 De G., M. & G., 223.) 

The contract is joint on the part of the defendants, and 
there has been a practical abandonment thereof. The 
plaintiffs, therefore, are entitled to a reconveyance of the 
property upon refunding the amount which these parties 
and McMurtry have paid as costs in the federal courts. 
This amount they are equitably entitled to receive, and as 
we cannot determine from the record the amount due, a 
reference will be ordered to take testimony and find and 
state the amount of legitimate costs paid by any of the 
parties in the case, 

There is some claim that the plaintiff was exceedingly 
officious in the case, and there is some testimony tend- 
ing to show that such was the fact. It must not be for- 
gotten, however, that he deemed his interests of vital 
importance, and in his anxiety to protect them perhaps 
rendered more service than the necessity of the case re- 
quired. We are not called upon to determine this matter, 
but it seems to be stated as a palliation or justification of 
the defendants. 

The judgment of the district court is reversed, the deed 
including the forty acres of land, described in the opinion, 
will be reformed so as to exclude said land. The case will 
be referred to Samuel J. Tuttle, Esq., to take testimony 
and find the facts as above required, and report the same 
to this court within thirty days from this date, and upon 
the payment of the sum so found due, with interest thereon, 
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within a reasonable time, to be fixed by the court, said land 
will be reconveyed to plaintiffs by a deed of the same 
nature as that by which the land was conveyed to them. 


DECREE ACCORDINGLY, 


THE other judges concur. 


E. J. DickErson v. Marta MECHLING, 
[FILED NoveEMBER 11, 1890.] 


Appeal: District Covkt: DismissaL. Judgment was rendered 
by a justice of the peace on the 7th day of August, 1889, from 
which the plaintiff, on the same day, appealed to the district 
court and filed a transcript therein. On the 19th of that month 
the plaintiff filed a petition. No pleadings were filed by the 
defendant, and on the 17th of October, 1889, the cause was con- 
tinued. Afterwards, on the same day, the continuance was 
set aside and the appeal dismissed on the motion of the defend- 
ant—the defendant at the time being in default of an answer, 
Held. That the appeal was properly taken, and the court erred 
in dismissing it. 


Error to the district court for Gage county, Tried 
below before APPELGET, J. 

Winter & Kauffman, for plaintiff in error, 

T. D. Cobbey, contra. 


MAaxweELL, J. 


This action was originally brought before a justice of the 
peace, and judgment rendered on the 7th day of August, 
1889. The plaintiff appealed from the judgment, and on 
the 7th day of August, 1889, filed his transcript in the 
district court, 
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On the 19th day of August, 1889, the plaintiff filed a 
petition in the case. No answer was filed by the defend- 
ant, and on the 17th of October, 1889, the cause was con- 
tinued. Afterwards, and on the same day, the court set 
aside the continuance and dismissed the appeal on the 
motion of the defendant. A motion was afterwards filed 
to reinstate the appeal, which motion was overruled. 

The question presented to this court is, Did the court err 
in dismissing the appeal? The undertaking seems to have 
been filed within the statutory period, and the transcript 
and petition properly filed in the district court, and the 
case, so far as this record discloses, was properly in that 
court. No written motion was filed in the case; at least 
none is preserved in the record assigning any reason 
why the appeal should be dismissed. So far as appears it 
was an arbitrary exercise of power by the court, which we 
cannot approve. 

The judgment of the district court is reversed, the ap- 
peal reinstated, and the cause remanded for further pro- 
ceedings, 


REVERSED AND REMANDED, 


THE other judges concur. 


Boun MANUFACTURING CO. ET AL., APPELLANTS, V. 
Herman Kountze ET AL., APPELLEES. 


[FILED NovemBeR 11, 1890.] 


Mechanie’s Lien: Suregiog To THAT OF VENDOR. In a con- 
tract for the sale of land, it was stipulated that the purchaser 
should erect a dwelling upon the premises within a stated time. 
The building was erected, but the labor performed and material 
furnished were not fully paid for. Held, In an action to fore- 
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close a mechanic’s lien, that the liens of the mechanic and ma- 
terial-man have priority over the lien of the vendor for unpaid 
purchase money. 


APprEaL from the district court for Douglas county. 
Heard below before Doang, J. 


B. G. Burbank, and A. C. Troup, for appellants, cited : 
Henderson v. Connelly, 123 Ill., 98; Hill v. Gill, 42 N.W. 
Rep. [Minn.], 294; Hilton v. Merrill, 106 Mass., 528, and 
cases cited, Paulsen v. Manske, 18 N. E. Rep., 275; Savoy 
v. Jones, 2 Rawle [Pa.], 343; Bickel v. James, 7 Watts 
[Pa.], 9; Woodward v. Lciby, 36 Pa. St., 487; Rollin v. 
Cross, 45 N. Y., 768; Hackett v. Badeau, 68 Id., 476; 
Justice v. Parker, 12 N. W. Rep., 553; Keller v. Denmead, 
68 Pa. St., 449; Botsford v. R. Co., 41 Conn., 464; Seitz 
v. R. Co. 16 Kan., 133; Atkins v. Little, 17 Minn., 320; 
Hunt v. Johnson, 19 N. Y., 279; Parkist v. Alexander, 
1 Johns. Ch. [N. Y.], 394; M.S. Ins. Co. v. Shriver, 3 
Md. Ch. Dec., 381; 2 White & Tudor, Lead. Cas. Eq. 
[4th Am. Ed.], part 1,204; Bank of Greensboro v. Clapp, 
76 N. Car., 482 ; Monroe v. West, 12 Ia., 121; Jones, Mort., 
sees, 364, 375, 469, 576; Platt v. Grifith, 27 N. J. Eq., 
207; Moroney’s App., 24 Pa. St., 372; Taylor v. La Bar, 
25 N. J. Eq., 222; Macintosh v. Thurston, Id., 242. 


Congdon, Clarkson & ILunt, contra, cited: Neil v. Me- 
Kinney, 11 O. St., 58; Logan v. Taylor, 20 Ta., 297 ; 
Cochran v. Wimberly, 44 Miss., 503; Zeigler’s Ap., 69 Pa. 
St., 471; Hickox v. Greenwood, 94 Ill., 266; Afills v. MMil- 
burn, 7 Md., 315; Kline v. Lewis, 1 Ashm. [Pa.], 31; 
Brooks v. Lester, 36 Md., 65; Walker v. Burt, 57 Ga., 20; 
Holmes v. Ferguson, 1 Or., 220; Gillespie v. Bradford, 7 
Yerger[Tenu.], 168; Scales v. Griffin, 2 Doug. [Mich.], 54; 
Burbridge v. Marcy, 54 How. Pr. [N. Y.], 446; Knapp 
v. Brown, 45 N. Y., 207; Phillips, Mechanics’ Liens, secs. 
71, 73, 88, 89, 243, 244, 245, 246, pp. 130, 1381; Oliver 
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v. Davy, 34 Minn., 292; Orr v. Batterson, 14 B. Mon. 
[Ky.], 100; Millard v. West, 50 Ia., 616; Thaater v. Will- 
tams, 14 Pick. [Mass.], 53; Rees v. Ludington, 13 Wis., 
308; Jessup v. Stone, Id., 521; Perkins v. Davis, 120 
Mass., 408; Guy v. Carriere, 5 Cal., 511; Campbell’s App., 
36 Pa. St., 247; Stoner v. Neff, 50 Id., 258; Ansley v. 
Pasalwo, 22 Neb., 962; McGinniss v. Purrington, 43Conn., 
143; Callaway v. Freeman, 29 Ga., 408; Seitz v. R. Co., 
16 Kan., 133; Trustees v. Young, 2 Duv. [Ky.], 582; 
Francis v. Sayles, 101 Mass., 435; Conant v. Brackett, 112 
Id., 18; MeCarty v. Carter, 49 Ill, 53; Leissmann v. 
Lovely, 45 Wis., 420; Lauer v. Bandow, 43 Id., 556; 
Dutro v. Wilson, 4 O. St., 101; Johnson v. Dewey, 06 Cal., 
623; MeClintock v. Criswell, 67 Pa., 188; Hervey v. Gay, 
42 N. J., 168; Craig v. Swinnerton, 8 Hun [N. Y.], 144; 
Nat'l Bk, Metropolis v. Sprague, 20 N. J. Eq., 13; Wilk- 
erson v. Rust, 57 Ind., 172; Muldoon v. Pitt, 54 N. Y., 
269. 


Norval, J. 


The Bohn Manufacturing Company brought suit in the 
district court of Douglas county to foreclose a mechanic’s 
lien upon certain premises in the city of Omaha. Herman 
Kountze, the owner of the fee, Z. B. Berlin, the equitable 
owner in possession under a contract of purchase with 
Kountze, and various mechanic lien holders were made 
defendants. Afterwards Robert G. King was made a 
party defendant. 

On the 7th day of September, 1887, the defendant Her- 
man Kountze, being the owner of lot 4, block 15, Kountze 
Place, city of Omaha, contracted in writing to convey by 
warranty deed said lot to the defendant Z. B. Berlin, in 
case Berlin should perform his part of the contract. The 
contract price was $2,500. The purchaser paid $100 cash 
down, and agreed to pay $100 January 7, 1888; $50 Sep- 

46 
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tember 7, 1888, and $50 on the first day of each month 
thereafter, until the whole sum was paid. All deferred 
payments were to bear eight per cent interest from date of 
sale. The contract containcd among others this provision: 
“And it is hereby expressly understood and agreed, and is 
a part of the consideration for the sale of said lot to said 
Z. B. Berlin, that the said Z. B. Berlin agrees and binds 
himself, his heirs, executors, or assigns, to build, or cause 
to be built, on said lot a good substantial new dwelling 
house, costing not less than twenty-five hundred dollars, 
and if more than one dwelling is erected on said lot, then 
each such dwelling shall cost not less than twenty-five 
hundred dollars, exclusive of all the other improvements 
that may be put on said lot, such house or houses to be 
built on good substantial brick or stone foundations. The 
said dwelling shall be commenced within eight months 
from the date hereof, and be fully completed within twelve 
months from the date hereof, time being of the essence of 
this contract, and the improventents provided for being a 
part of the consideration to be paid for said lot. There- 
fore, should said Z. B. Berlin for any reason fail or neglect 
to build such building as herein provided for, and within 
the time specified, then, at the option of said first party, 
and for the reason that said improvements have not been 
made as stipulated, this contract may be declared forfeited 
by said first party, with all the penalties herein provided 
for.” 

The contract also contained this stipulation: “And said 
party of the first part shall have the right, immediately 
upon the failure on the part of the second party to comply 
with the stipulations of the contract, or any part thereof, 
to enter upon the land aforesaid, and take immediate pos- 
session thereof without process of law, together with the 
improvements and appurtenances thereunto belonging.” 

Upon the back of the contract was indorsed this memo- 
randum, which was duly signed and witnessed : 
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“Tt is hereby understood and agreed that, if so requested 
by the within named Z. B. Berlin, the within named H. 
Kountze shall advance to the within named Z. B. Berlin 
any sum of money desired, not exceeding twenty-two 
hundred dollars, said money so advanced to be used in 
paying for workmanship and material for building the 
house within required to be built. Said money so to be 
advanced shall be placed in the First National Bank of 
Omaha, subject to check at the date when said Kountze is 
notified that work will commence on said building. But 
nothing herein shall be construed to mean that any money 
shall be advanced unless work is commenced on said build- 
ing within the time fixed by the within agreement for the 
commencement of work on said building. 

“And the money so deposited shall be paid on checks of 
the said Z. B. Berlin, accompanied by the estimates of the 
architect actually in charge of said building, and not to 
exceed 80 per cent of the amonnt due for work done and ma- 
terial actually furnished shall be paid on any estimate, and 
the remaining 20 per cent shall not be paid until the 
building is fully completed, and not then until ninety days 
have first elapsed and proper proof is furnished that the 
building is clear of mechanic and other liens. 

“All checks for the payment of money must bear the 
countersign of Herman Kountze before the same shall be 
paid by said bank, and duplicates of all contracts, bonds, 
and vouchers shall be filed with the said Herman Kountze, 

“No contract for work shall be let to irresponsible par- 
ties, and all contractors shall furnish good and sufficient 
security, in adequate amounts, for the faithful performance 
of their contracts, and that no mechanic or other liens will 
be allowed to go on said property, and that said property 
shall be clear of all liens or claims by reason of improve- 
ments put upon the same. 

“At the option of said Kountze, party of the first part, 
this contract shall be surrendered to him when the money 
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for the building is advanced, and a new contract entered 
into, and the consideration therein named to be the amount 
of money advanced by him and the balance then unpaid 

‘on the lot herein referred to; and if no new contract is 
~ executed, then all money advanced by said Komntze on 
this contract, to be used in building, shall be considered as 
part of the purchase money for said property.” 

On April 24, 1888, Kountze placed with the First Na- 
tional Bink of Omaha, to the credit of Berlin, $2,200 to 
be used in building the house provided for in the contract, 
and on June 7, 1888, for a like purpose, the further sum 
of $225 was deposited by him in said bank. Peterson & 
Co. contracted with Berlin to put up the building for 
$2,944. The house was erected, the extras on the job 
amounting to $249. The other lien holders were sub- 
contractors. The moneys placed in the bank were paid 
out for labor and materials on the architect’s estimates by 
the checks of Berlin, countersigned by Kountze. 

The decree of the district court gave Kountze a first 
lien for $5,009.72, the same being the unpaid purchase 
price, and the $2,200 first advanced for the construction 
of the house, with interest on the amounts. The mechanic 
lien holders were given liens for the amounts due them- 
respectively, but junior to the above lien of Kountze for 
$5,009.72. Kountze was also given a lien for the amount 
of his second advancement, which was made junior to all 
other liens. 

The case is here on appeal from that part of the decree 
giving Kountze the prior lien. 

Section 1 of the mechanic’s lien law provides that “Any 
persons who shall perform any labor or furnish any mate- 
yial or machinery or fixtures for the erection, reparation, 
or removal of any house, mill, manufactory, or building 
or appurtenance by virtue of a contract or agreement, ex- 
pressed or implied, with the owner thereof or his agents, 
shall have a lien to secure the payment of the same upon 
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such house, mill, manufactory, building, or appurtenance, 
and the lot of land upon which the same shall stand.” 
The word “owner,” as used in this section, is not limited 
in its meaning to the one who holds the legal title, but em- 
braces the equitable owner as well. Ordinarily the lien of 
the mechanic attaches only to the interest of the one who 
causes the improvement to be made. The correct rule, 
doubtless, is where one holding land under a contract of 
purchase causes a building to be erected thereon, and the 
contract of sale contains no provision for the erection of a 
building, that the mechanie’s lien is confined to the inter- 
est of the purchaser in the premises, and is subordinate to 
that of the vendor of the land for unpaid purchase money. 
It is insisted by the appellants that when the contract of 
sale of real estate stipulates that the purchaser shall erect 
on the Jand a building within a specified time, the me- 
chanic who performs the labor or furnishes the material 
for the making of the improvement is entitled to a lien 
against the interest of the vendor in the premises as well 
as that of the vendee. 

The contract of sale in the case at bar not only author- 
ized but made it obligatory upon the purchaser to erect a 
dwelling on the premises, of a certain value, within a fixed 
time. Further than that, Kountze stipulated to furnish 
not to exceed $2,200 towards the erection of the building. 
The proof shows that Kountze advanced that amount, and 
more, and that he approved the expenditure of the money. 
This is additional proof of the authority of the vendee to 
contract for the erection of the house. Kountze having in 
the contract of sale authorized his vendee to make the im- 
provements, and in pursuance of that authority Berlin 
procured the labor to be performed and the materials to be 
furnished, the vendor thereby subjected his lien for the 
unpaid purchase money to the liens that might be acquired 
by the laborer and material-man for making the improve- 
ment. Where a vendee, owning the equitable title, con- 
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tracts for the erection of a building upon the express. 
authority of the owner of the legal title, it is but just that 
the lien of the mechanic should attach to the interest of 
both vendor and vendee in the premises, and be paramount 
to the lien of the vendor. And this rule does not in any 
manner contravene any statutory provision. 

If any authority is necessary to support this construc- 
tion it is not wanting. The case of Henderson v. Connelly, 
123 IIL, 98, is similar in its facts to the one at bar. C. 
M. & W. S. Henderson sold certain real estate to one 
Sharp for $2,150. Part of the consideration was paid 
down and the balance was to be paid in monthly payments. 
The contract of sale contained this clause: “And said Hen- 
derson agrees that when said Sharp shall have expended 
$325 in the erection of a suitable dwelling house upon 
said premises, they will advance him, as the progress of 
the building justifies, in their opinion, the further sum of 
$875, to aid in the completion thereof.” J. G. Sharp, the 
vendee, subsequently employed Connelly to do the exca- 
vating, stone, and brick work and plastering for a house 
he proposed to erect on the premises. Connelly performed 
the labor and furnished the materials according to his con- 
tract, amounting to $465.58, and filed his lien for the 
same. The Hendersons, during the progress of the work, 
advanced Sharp $700. Sharp having failed to make his 
payments to the Hendersons, the latter took possession of 
the property and completed the house. Connelly brought 
suit to enforce a lien for labor and materials furnished 
under the contract with Sharp. Mr. Justice Craig, in de- 
livering the opinion of the court, says: “The only reason- 
able and fair construction to be placed on this clause of the 
contract is, that the purchaser was authorized and empow- 
ered by the vendors to enter into contracts with builders 
to furnish material and erect a building on the premises to 
which they held the legal title. If, therefore, the Hender- 
sons authorized and empowered Sharp, the purchaser, to 
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cause a building to be erected on the property while the 
legal title was in them, upon what ground can they now, 
after the labor has been expended and materials furnished, 
claim that the mechanic who furnished the Jabor and ma- 
terials which they, by contract, authorized, shall look alone 
to the title held by the purchaser? Certainly no princi- 
ple of equity or fair dealing would sanction a precedent of 
that character. * * * The vendors, by their contract, 
have subjected their title to the property to the lien of the 
petitioner, and the decree properly, in our opinion, au- 
thorized a sale of the legal title, and a priority of payment 
to the petitioner.” This case was afterwards approved by 
the same court in Paulsen v. Manske et al., 18 N. E. Rep., 
275. 

In May, 1889, the supreme court of Minnesota in Hill 
et al. v. Gill et al.,42 N. W. Rep., 294, upon similar facts, 
held that the lien of the mechanic attached to the interest 
of the vendor. The statutory provisions in Illinois and 
Minnesota, relating to mechanic’s liens, are substantially 
the same as those in this state, and the decisions from those 
states are entitled to much weight. 

There are cases holding a contrary doctrine, some of 
which are cited in the brief of appellee; but as they are 
contrary to the liberal rule of construction that has always 
prevailed in this state in construing the mechanic’s lien 
law, we do not follow them. The rule we adupt is the 
most just and equitable. 

The decree of the district court, in so far as it awarded 
the appellee Kountze the paramount lien on the premises, 
is reversed, and the decree will be modified in this court, 
making his lien junior to that of the mechanic lien holders, 
In all other respects the decree is affirmed. 


DECREE ACCORDINGLY. 


THE other judges concur. 
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A. MILLsap ET AL., APPELLEES, V. JOHN BALL ET AL., 
APPELLEES, IMPLEADED WITH H. K. GALBRAITH 
ET AL., APPELLANTS. 


[FILED NovEMBER 11, 1890.] 


1, Mechanic’s Lien: PaRamMouNT TO THAT OF VENDOR. Where 
a vendee of real estate, under a contract of sale, containing a 
stipulation that the purchaser shall construct a building upon 
the premises, erects a buildiug thereon, the laborer or material- 
man is entitled to a lien against the property paramount to the 
lien of the vendor. 


2. : Firing Cram. Under section 2 of the mechanic’s lien 
Jaw a subcontractor, to obtain a lien, must make out and file 
with the recorder of deeds of the county where the building is 
erected a sworn statement of the amount due from the con- 
tractor for labor and materials, within sixty days from the per- 


forming of the labor and furnishing of the materials. 


: Lruirations. The contractor cannot maintain a suit 
against the owner until after the expiration of that time. 


4, 


: Set-Orr. If a building is not constructed according to 
contract, the owner is entitled to offset any damages he may 
have sustained thereby, and the lien attaches for the amount 
actually due after deducting such damages. 


APPEAL from the district court for Douglas county. 
Tried below before GrorF, J. 


Scott & Scott, for appellant Omaha Lumber Co., cited: 
Bigelow, Estoppel, 547, 565-6, and citations; Dodge v. 
Pope, 93 Ind., 480, 487; Gregg v. Wells, 10 Ad. & E. 
[Eng.], 90; Slocumbv. R. Co., 57 Ia., 675; Patterson v. 
Baumer, 43 Ia., 477, and citations; Chapman v. Chapman, 
59 Pa. St., 214; Campbell v. Nesbitt, 7 Neb., 303, and 
citations; Gillespie v. Sawyer, 15 Id., 541; Buckstaf? v. 
Dunbar, Id., 116, and citations; Lessee v. Coats, 1 O., 246 ; 
Morningstar v. Selby, 15 Id., 345; Lamb v. Lane, 4 O. 
St., 178; Scovern v. State, 6 Id., 291; Rogers v. Hotel Co., 
4 Neb., 58-9; Edminster v. Higgins, 6 Id.,270; Rhea v. 
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Reynolds, 12 Id., 133; Ansley v. Pasahro, 22 Id., 662; Ault- 
man & Miller v. Mallory, 5 1d., 180; 9 Id., 144; McCormick 
». Stevenson, 13 Id., 70 ; MeCormick v. Lawton, 3 Id., 452; 
Rollin v. Oross, 45 N. Y., 768 ; Hackett v. Badeau, 63 N.Y., 
476 ; 2 Jones, Liens, sec. 1254, and citations ; Smith v. Nor- 
ris, 120 Mass., 58; Davis v. Humphrey, 112 Id.,309 ; Pea- 
body v. East’n Soc,, 5 Allen [Mass.], 540; Hayes v. Fessen- 
den, 106 Mass., 228 ; Hilton v. Merrill, Id., 528; Parker v. 
Bell, 7 Gray [Mass.], 429; Weeks v. Walcott, 15 Id., 54; 
Mulrey v. Barrow, 11 Allen [Mass.], 152; Clark v. King- 
sley, 8 Id., 543; Tanner v. Bell, 61 Ga., 584; Weber v- 
_ Weatherby, 34 Md., 656; Walker v. Burt, 57 Ga., 20; 
Henderson v. Connelly, 123 Ill., 98 ; Hickox v. Greenwood, 
94 Id., 266; Paulsen v. Manske, 18 N. E. Rep. [Ill.], 275; 
Story, Ag:, sec. 476; Whitelock v. Hicks, 75 Il., 460; Lewis 
v. Rose, 82 Id., 574; O’ Neil v. School, 26 Minn., 331; Meyer 
v. Berlandi, 40 N. W. Rep., 513; Laird v. Moonan, 32 
Minn., 358. 


McCoy & Olmstead, for appellants Deiss ef al., cited : 
Edminster v. Higgins, 6 Neb., 265, 270, 299 ; Rhea v. Reyn- 
olds, 12 Id., 128, 133; Ansley v. Pasahro, 22 Id., 663; 
Westheimer v. Reed, 15 Id., 663; HL & G.I. R. Co. v. 
Ingalls, Id., 128; Fremont F. & B. Co. v. Dodge County, 
6 Id., 25; Bradford v. Peterson, ante, p. 96; Henderson 
v. Connelly, 123 Ill., 98; Hill v. Gill, 42 N. W. Rep. 
[Minn.], 294; Paulsen v. Manske, 18 N. E. Rep. [Ill], 
275; Bright v. Boyd, 1 Story [U. 8. C. C.], 478, 491-2- 
3-4; Herring v. Pollard, 4 Humph. [Tenn.], 362; Aath- 
ews v. Davis, 6 1d., 327; Rhea v. Allison, 3 Head [Tenn.], 
180; Humphreys v. Holtsinger, 3 Sneed [Tenn.], 229; 
Rainer v. Huddleston, 4 Heisk. [Tenn.], 226. 


H. B. Holsman, for appellant Groves. 


W. J. Connell, and W. C. Ives, for appellees Boggs & 
Hill, cited: Lenderking v. Rosenthal, 63 Md., 28; Phillips, 
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Mech. Liens, secs. 128, 131, 244, 245, and cases; Denison 
v. Shuler, 47 Mich., 598; Gillispie v. Bradford, 7 Yerg. 
[Tenn.], 168; Neil v. Kinney, 11 O. St., 58; 1 Add., Contr, 
[Am. Ed.], sec. 30; Rollin v. Cross, 45 N. Y., 768 ; 1 Par- 
sons, Contr. [7th Fd.], p. 8*; Doolitile v. Goodrich, 13 
Neb., 279; Rhea v. Reynolds, 12 Id., 128; Robinson v. 
Appleton, 15 N. E. Rep., 763; Kline v. Lewis, 1 Ashm. 
[Pa.], 31. 


Norvat, J. 


The record shows that on the 26th day of September, 
1887, lots 6 and 7, block 5, Omaha View, were owned by 
Boggs & Hill, and on that day they sold the lots to the de- 
fendant A. F. Groves, for the sum of $2,600. The sumof 
$115 was paid in cash and time was given for the balance. 
Boggs & Hill delivered to Groves the following receipt and 
memorandum of the terms of sale: 


“SEPTEMBER 26, 1887. 
“Received of A. F. Groves one hundred and fifteen 
($115) dollars to apply on lots six and seven, block five, 
Omaha View, price of lots to be $2,600. Contract to be 
given for same when the foundations for buildings on said 
lots are commenced. Payable as follows: In five equal 
payments, on or before, at 8 percent. Houses to cost at 

least $600 to $700 each. Boaes & Huw.” 


At the time of the sale the lots were vacant and unim- 
proved. Groves went into possession and contracted with 
the defendant Ball to erect four cottages on the lots. The 
buildings were constructed and the plaintiff Millsap and 
several of the subcontractors, who are defendants, filed 
their liens for materials furnished and labor performed for 
the construction of the buildings. This action was brought 
by A. Millsap against John Ball, the contractor, Boggs & 
Hill, the vendors, A. F. Groves, the vendee, and the sev- 
eral lien-holders, to foreclose his lien, Each lien-holder 
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filed a cross-petition setting up his lien upon the premises 
and buildings. 

The defendants Boggs & Hill deny in their answer the 
claims of the mechanics and material-men, and admit that 
they made the agreement in writing with the defendant 
Groves (copied above) by which they agreed to sell to him 
the lots in controversy, and that the defendant Groves 
agreed to pay them therefor the sum of $2,600 in the 
manner following, to-wit: Cash, $115, and the balance in 
five equal payments. 

The answer further states that it was agreed that, upon 
the payment in full of said sums of money, and certain 
taxes and interest, Boggs & Hill were to make to Groves a 
warranty deed for said premises; that Groves went into 
possession under said contract, and paid the cash payment 
of $115, and that said contract is in full force. Boggs & 
Hill claim a vendor’s lien on the lots and the buildings 
thereon superior to the liens of the mechanics and material- 
men. 

The defendant Groves, for answer, denies that either of 
the parties to the action bas any valid lien or interest in 
said property. He further sets up that he contracted with 
Ball to furnish all labor and materials, and erect. four 
houses on the lots for the sum of $700; that about Jan- 
uary 4, 1888, after partly completing the buildings, Ball 
abandoned, refused, and neglected to carry out the terms 
of the contract, and that neither Ball nor any one of the 
subcontractors have carried out the agreement; that the de- 
fendant Groves, onthe 15th day of May, 1888, completed 
said buildings so far as practicable, considering the un- 
workmanlike manner in which the work was performed, 
and the inferiority of the materials furnished by Ball, and 
that all the mechanics’ liens were prematurely filed before 
the completion of the buildings. There are other allega- 
tions in the answer of Groves to which it is not necessary 
to refer, 
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The court found that there was due from Groves to 
Boggs & Hill $2,485 as balance of purchase money, to- 
gether with 8 per cent interest thereon from September 26, 
1887. The court also found the amount due the various 
lien holders. A decree of foreclosure was rendered, which 
gave Boggs & Hill a paramount lien for the purchase 
money, and the premises were ordered sold and the pro- 
ceeds applied, after the payment of costs, first, to the 
payment of the claim of Boggs & Hill, and the balance 
pro rata among the mechanic lien holders. The defendant 
Groves and the mechanic lien-holders appeal. 

The main question raised in this case is identically the 
same as we have just considered at the present term, in the 
case of Bohn Mfg. Co. et al. v. Kountze, ante, p. 719. We 
held in that case that where a vendee of real estate under a 
contract of sale which contained a stipulation that the pur- 
chaser shall construct a building upon the premises, erects 
a building thereon, the laborer and material-man are en- 
titled to a lien against the premises paramount to the lien 
of the vendor. The memorandum of agreement in the 
case we are now considering contemplated that the pur- 
chaser, Groves, would erect houses on the lots to cost at 
least $600 to $700 each. The buildings were constructed, 
but the labor performed and materials furnished have not 
not been paid for. Boggs & Hill, having authorized the 
purchaser to make the improvements on the property, to 
which they held the legal title, we hold, for the reasons 
given in the Kountze case, that they postponed their lien 
for the unpaid purchase money to that of the mechanic 
and material-man. 

We will now pass to the consideration of the points 
raised by the appellant Groves. It appears that after Ball 
abandoned the contract for the construction of the build- 
ings, H. A. Schreckingast, in pursuance of a contract with 
Groves, furnished the balance of the hardware and the 
labor necessary to complete the buildings, amounting to 
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$75.75. The last item was furnished on the 9th day of 
May, 1888. Within sixty days thereafter Schreckingast 
filed his answer and cross-petition herein, and upon the 
trial the defendant Groves objected to the Schreckingast 
lien being introduced in evidence, because his suit was 
prematurely brought. ‘The court thereupon permitted this 
answer and cross-petition to be withdrawn from the files 
and to be refiled. This ruling is assigned for error. 

Under section 2 of the mechanic’s lien law, a subcon- 
tractor, to obtain a lien, must make out and file with the 
register of deeds of the county where the building is erected, 
a sworn statement of the amount due him from the con- 
tractor, within sixty days from the performing of the labor 
or the furnishing of the materials. The section also pro- 
vides that “No owner shall be liable to any action by the 
contractor until the expiration of the said sixty days.” It 
is obvious that a contractor cannot lawfully bring an action 
against the owner of the building within sixty days after 
performing the last labor or furnishing the last item of 
material. To bring the case within the provisions of tlie 
statute, Schreckingast withdrew his answer and_cross- 
petition and refiled the same, At that time the sixty 
days’ limit had elapsed, and he was entitled to maintain his 
action. Of course, on the refiling of the pleading, Groves 
would have been entitled to a continuance of the hearing 
upon the cross-bill had he demanded it. Failing to request 
a postponement, there was no error committed in proceed- 
ing with the trial. 

After the lienors had introduced their testimony in sup- 
port of their respective claims, the defendant Groves offered 
to prove that the contract entered into between Ball and 
himself had never been complied with by Ball, and that 
the buildings were not erected according to the terms of 
the contract. Groves’s counsel stated to the court that his 
purpose in offering this testimony was to show that the 
liens were prematurely filed and that they could not file 
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and enforce their liens until the buildings were completed 
and the contract complied with. The court ruled out the 
testimony. 

Tt will be noticed that the excluded evidence was not 
tendered in support of any claim for damages which 
Groves may have sustained by the failure of Ball to fulfill 
his contract. In fact no such issue was tendered in Groves’s 
answer. Had such been the purpose of the excluded tes- 
timony, under proper pleadings it would have been error 
to have refused to receive it. 

If we understand the position of Groves’ counsel it is 
this: that neither a contractor or subcontractor can enforce 
a mechanie’s lien when the building is not completed ac- 
cording to contract. We cannot accept this as a correct 
statement of the law. There is certainly no legislative 
enactment so limiting the right of the mechanic or material- 
man'to a lien. He must establish his account, and the 
lien attaches for the amount found to be due thereon. If 
the contract for the erection of the building is not fulfilled 
by the contractor, it does not necessarily defeat his lien. 
The owner of the building is entitled to set up as a coun- 
ter-claim any damages he has sustained by reason of the 
breach of the agreement, and the lien attaches for the 
amount actually due, after deducting such damages. 

One D. M. Bowman was examined as a witness to estab- 
lish his claim for a lien for labor performed. He was 
cross-examined by Mr. Holsman, counsel for Mr. Groves. 
The bill of exceptions shows that before the last question 
propounded to the witness was answered, the court ordered 
the witness to stand aside, and another witness was called. 
No objection or exception having been taken to the order 
dismissing the witness from the stand, it cannot be con- 
sidered here. 

That part of the decree of the lower court awarding 
Boggs & Hill the prior lien on the property is reversed, and 
she decree will be modified in this court giving the para- 
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mount lien to the mechanic lien-holders. In all other re- 
spects the decree is affirmed. 


DECREE ACCORDINGLY. 


TuE other judges concur. 


U. P. R. Co. v. Parrick BRoDERICK, 


_ [Frzzp Novemser 11, 1890.) 


1. Master and Servant: Insurins: NEGLIGENCE. Where an 
employer negligently provides his workmen with improper and 
unsafe apparatus with which to perform. the work, and the 
workman, without any fault on his part, is injured owing to the 
employer’s neglect to provide suitable, safe, and proper appli- 
ances, the employer is liable for the injury. 


2. Review. Held, That the evidence sustains the verdict and judg- 
ment. 


3. The instructions examined, and held, to have been properly 
given. 


Error to the district court for Douglas county. Tried 
below before Grorr, J. 


J. M. Thurston, W. R. Kelly, and J. 8. Shropshire, for 
plaintiff in error, cited: Walsh v. R. Co.,2 Am. & Eng. 
R. R. Cases, 144. 


Mahoney, Minahan & Smyth, contra, cited: Plank v. R. 
Co., 60 N. Y., 607; Gibson v. R. Co., 46 Mo., 163; 
McG@atrick v. Wason, 4 O. St., 566; Huttleton v. Machine 
Co., 106 Mass., 282; 3 Wood, Ry. Law, sec. 371; Snow 
v. R. Co., 8 Allen [Mass.], 441; 2 Thompson, Negligence, 
1015; Fairbanks v. Haentzsche, 73 Ill., 236; Dorsey v. 
Phillips, 42 Wis., 588. 
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Norvat, J. 


The plaintiff below, Patrick Broderick, brought suit 
against the defendant to recover $1,995 damages sustained 
from an injury received while in the employ of the defend- 
ant, alleging that on October 15, 1886, he was so employed 
as a laborer, attending the masons of defendant in building 
the stone piers of its bridge over South Thirteenth street, in 
the city of Omaha; that he was acting under the direction 
and control of the defendant’s foreman, and without fault 
or negligence on his own part, while so acting with other 
workmen, he moved a large stone, by means of rollers, 
onto two planks, placed over a hole, six feet square, in- 
tended to receive the stone; that the planks were provided 
by the defendant’s foreman, and while obeying hig orders, 
and performing his labor as directed, he was in the act of 

lifting up one side of the stone by means of a crow-bar in 
order to slide the stone down into the hole on the opposite 
side, and while so lifting, one of the planks on which the 
stone rested, being of insufficient strength, broke in two 
and gave away, thereby throwing the crow-bar out of his 
hands, and throwing him backwards into a hole of like 
dimensions behind him and thereby breaking his arm, by 
reason of which he has suffered great bodily pain, has 
been unable to labor for a long time, and that his disability 
therefrom is permanent; that such injury was caused by 
the negligence of the defendant in selecting and directing 
to be used as a means of labor and construction insuffi- 
cient, unsafe, and defective planks for the purpose of lower- 
ing and placing the stone in the abutment of the bridge, 
without contributory negligence on the plaintiff’s part. 

The defendant answered admitting its corporate ca- 
pacity, and that the plaintiff was in its employ at the time 
and place alleged, and denying that such injury was caused 
by any want of care on its part, or that of its foreman, 
but was caused by the negligence of the plaintiff and of 
his fellow-workmen. 
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The plaintiff replied denying every allegation of the 
defendant’s answer. 

There was a trial to a jury and verdict for the plaintiff 
for the sum of $1,995. The defendant’s motion for a new 
trial was overruled and judgment entered upon the verdict. 
The defendant below brings the case to this court on error. 

Tn the last half of the year 1886, the plaintiff in error 
was constructing a railroad bridge over Thirteenth street im 
the city of Omaha. The abutments and piers of the bridge 
were of heavy masonry. Broderick, the defendant in error, 
with five or six others, was employed to attend the masons 
and assist them in laying the stone. Broderick commenced 
work about the 20th of August, and until the 15th of 
October was employed upon derrick work. Two holes 
had been dug about five feet apart on the west side of the 
street, to the depth of five feet, and about five or six 
feet square. About two feet of concrete had been laid by 
the masons in the bottom of these holes, upon which foun- 
dations of the piers were to be constructed. On the morn- 
ing of October 15th Broderick and three other workmen 
were directed by Charles Brogstadt, the foreman of the 
gang, to bring a large stone from a pile on the east side of 
Thirteenth street to one of these holes, to be laid by the 
masons. The stone was rolled across the street by placing 
it upon rollers, which rested upon two planks laid upom 
the ground. When the stone reached the west side of the 
street it was rolled onto two planks which were stretehed 
east and west across the south hole, and by means of a 
crow-bar the stone was pried up and thrown into the hole. 
While it was being placed in proper position by the ma- 
sons, the plaintiff with the three others was ordered by the 
foreman to procure from the same pile another stone and 
take it to the north hole. This was accomplished in the 
same manner as the other. This stone was about five feet 
square, ten inches thick, and weighed from 2,500 to 3,000 
pounds. It was rolled onto two planks placed across the 
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north hole. The plaintiff and one Hans Christianson, 
under the instructions of the foreman, took a crow-bar and 
attempted to pry the stone up and throw it into the hole. 
In doing so one of the planks broke, the ctow-bar was 
jerked out of their hands and Broderick was thrown into 
the south hole, breaking one of his arms. He was re- 
moved to the hospital, where he remained under the care of 
the company’s surgeon for a long time. The arm has not 
fully recovered. It is for this injury that the plaintiff 
brings this action. 

It appears from the testimony that the planks placed 
across the hole were pine, twelve or fourteen feet long, 
two or three inches thick, and twelve inches wide. While 
the testimony does not disclose which one of the men 
placed them in position, there is testimony tending to 
show that it was done under the direction of Brogstadt, 
who had entire control over all the men working on the 
job, and who directed the manner in which the work should 
be performed. Brogstadt denies under oath, that these 
planks were obtained and used by his orders, but says that 
they were in position, and the stone on them when he first 
saw them. 

There is likewise in the bill of exceptions, testimony 
tending to prove that the ends of these planks rested upon 
high banks of dirt that had been thrown out near the hole, 
so that there was nothing to support the planks for a space 
of eight or ten feet; that the planks were entirely too 
weak for handling such heavy stones, and were not proper 
and safe appliances for that kind of work; but that a der- 
rick should have been used for lowering the stone. It 
also appears that there was a derrick near the work, which 
could have been used, and that the foreman had a right to 
have taken it had he so desired. 

The testimony of the defendant’s witnesses tends to 
establish that the planks did not rest upon banks of dirt, 
but upon level ground, and ‘that the method employed, to 
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use the language of the witness Brogstadt, “was safe 
enough if the workmen look out.” 

There was ample testimony to justify the jury in find- 
ing that improper and unsafe appliances were used under 
the instructions of the company’s foreman, or at least, if 
the planks were not procured by Brogstadt’s directions, he 
ordered the plaintiff and his fellow-workmen to roll the 
stone upon them after they had been laid across the hole. 
It was the duty of the defendant to have provided and 
used suitable, safe, and proper apparatus for the perform- 
ance of this work, and it is liable for any injury which 
happened by reason of the use, by direction of its foreman, 
of improper and unsafe appliances, if the injured party is 
free from fault and negligence. Whether or not Broderick 
was negligent, was for the jury to determine from all the 
-evidence in the case. That question was submitted to the 
jury upon proper instructions, and we are not prepared to 
say that the verdict is clearly against the weight of the 
testimony. 

Prior to the examination of any witness in the court 
below, the defendant -objected to the introduction of any 
testimony, for the reason that there are no allegations in 
the petition showing negligence on the part of the defend- 
ant. It does not appear that the trial court ruled upon 
this objection, but permission was granted the plaintiff to 
amend his petition by interlineations, to which the defend- 
ant excepted. The petition was thereupon amended by in- 
serting the following: 

“ But the defendant and the defendant’s foreman negli- 
gently selected and directed to be used for that purpose old, 
weather-beaten, defective pine planks, well knowing that 
the same were unfit and unsafe for the use to which the 
defendant theu and there applied them, and well knowing 
that the said planks were not strong enough to stand the 
weight of said stone.” 

After the pleading was thus amended the defendant did 
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not ask for further time to prepare for trial, nor does it 
appear that it was not then ready with its witnesses to 
meet the new issue presented, but, on the other hand, the 
record before us shows that the defendant introduced wit- 
nesses to disprove the new allegations made by the plaint- 
iff. As it is not shown that the defendant was prejudiced 
by the amendment made to the petition on the eve of the 
trial, the case should not be reversed on the objection 
made. 

Complaint is made of the giving of the last paragraph 
of the instructions prepared by the court on its own mo- 
tion, and to instructions 1, 2, 3, 4,and 7, given on request 
of the plaintiff. It is conceded by counsel for the railroad 
company that these instructions state correct principles of 
law, but it is urged that they were not warranted by the 
testimony. We are satisfied that the law, as laid down by 
the court, was based upon the facts of the case, and that 
the instructions were not in the least misleading. Every 
disputed question of fact was submitted to the jury upon 
instructions that were quite favorable to the defendant. 
The judgment is 


AFFIRMED. 


THE other judges concur, 


Tuomas R. Lincw Er sau. v. STATE, EX REL. GEORGE 
W. Ecx.ues. 


[FILED NovVEMBER 18, 1890.] 


1. Mandamus: May Br GRANTED AT CHAMBERS. Under the 
provisious of the statute, sec. 57, ch. 19, of C.S.,a judge of the 
district court sitting at chambers at any time and place within 
his judicial district has the power and jurisdiction to hear and 
determine an application for a writ of mandamus, and snch 
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power and jurisdiction include the allowance of a peremptory 
writ of mandamus. 


2. Pleading. All material allegations, well pleaded in a petition 
and not denied or answered unto in the answer, will be deemed 
and taken as true. 


Error to the district court for Grant county. Tried 
below before Harrison, J. 


O. A. Abboti, for plaintiffs in error. 


Kirkpatrick & Holcomb, contra. 
Coss, Cu. J. - : 

This action was mandamus brought in the district court 
of Grant county and tried before the Hon. T. O. C. Har- 
rison, jadge of the ninth judicial district, at his chambers, 
in the city of Grand Island, in Hall county. The petition 
contains the following allegations of fact: 

“1. That the relator is a duly qualified elector, citizen, 
and taxpayer of the county of Grant and state of Ne- 
braska. 

2, That on aboot the 15th day of April, 1888, the gov- 
ernor of the state, on the petition of citizens of Grant 
county, appointed Thomas R. Linch, James Forbes, and 
Romane Westover special commissioners, and John S. 
Dellinger special county clerk of said county; that each of 
said officers took the oath prescribed by law and entered 
upon the discharge of their duties as said officers, according 
to law, and that on the 28th day of May, 1888, said special 
county commissioners and county clerk called a special 
election to elect county officers for said county and to vote 
upon a site for permanent county seat for said county of 
Grant. 

3. That said special commissioners and clerk divided 
said county of Grant into four voting precincts as follows, 
to-wit: Whitman, Hyannis, Ashby, and Collins, and that 
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at the special election held in said county on the 31st day 
of July, 1888, pursuant to the call of said special commis- 
sioners, the following legal votes were cast in the several 
precincts, to-wit : 

“4, That there were cast in the precinct of Whitman, 
thirty legal votes for the town of Whitman for permanent 
county seat, and twenty-eight legal votes for Milton Dodds 
for county treasurer of said county, and two votes for 
James Forbes for county treasurer, ‘as returned by thie 
board of canvassers of said precinct.’ 

“5. That at said special election there were cast in the 
precinct of Ashby nine legal votes for the town of Whit- 
man for permanent county seat and six votes for the town 
of Hyannis for permanent county seat of said county, and 
fifteen legal votes for Milton Dodds for county treasurer 
of said county, ‘as returned by the board of canvassers a 
said precinct.’ 

“6. That at said special sleslién there were cast in ne 
precinct of Collins twenty-one legal votes for the town of 
Whitman for permanent county seat and twenty eight 
votes for the town of Hyannis for permanent county seat, 
and twenty-one legal votes for Milton Dodds for county 
treasurer and twenty-eight votes for James Forbes for 
county treasurer, ‘as returned by the board of canvassers 
of said precinct.’ 

“7, That at said special election there were cast in the 
precinct of Hyannis twenty-four votes for Hyannis for 
the permanent county seat of said county, and twenty-four 
votes for James Forbes for county treasurer of said county, 
as returned by the board of canvassers of said precinct of 
Hyannis; ‘a copy of said canvass is hereto attached, marked 
“Exhibit A,” and made a part hereof.’ 

“8, That there were cast in said county at said special 
election in the several precincts sixty legal votes for the 
town of Whitman for permanent county seat and fifty- 
eight votes for the town of Hyannis for permanent county 
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seat, and no more, and sixty-four votes for Milton Dodds 
for county treasurer, as returned by the precinct canvassing 
board. , 

“9, That there were cast at said special election in the 
precinct of Collins for the town of Hyannis for county 
seat, two illegal and unlawful votes, that were duly can- 
vassed and counted for the town of Hyannis for county 
seat, in this that they were cast by one Walter Broking 
aud one William H. Rothwell, who had not resided in the 
state of Nebraska but five months. 

“10. That there were cast at said election in the precinct 
of Ashby for the town ot Hyannis for county seat six il- 
legal votes that were cast by persons that did not reside in 
Grant county and had only been in said county twenty-one 
days, and their names are unknown to this affiant. That 
said votes were duly counted for the town of Hyannis by 
the precinct canvassing board. 

“11. That there were cast at said election in the pre- 
cinct of Hyannis for the county seat at the town of Hy- 
annis four illegal votes duly counted and canvassed by the 
board for the town of Hyannis, to wit: G. G. Pickering, 
H. R. Dellinger, and Michael Yokum who were not citi- 
zens and residents of Grant county, and one vote cast by 
, who was not a citizen of the United States and had 
never declared his intention to become one, and said illegal 
votes were all counted for the town of Hyannis and given 
in the number of votes given above except those cast in 
the precinct of Ashby. 

“12, That on the 7th day of August, 1888, said special 
county commissioners and county clerk met at the town of 
Hyannis, temporary county seat, to canvass the votes cast 
at said special election, and then and there duly canvassed 
and declared the returus of the votes cast at said election 
in the preciucts of Whitman, Collins, and Hyannis, in said 
county, and unlawfully, wrongfully, and fraudulently threw 

‘out, disregarded, and refused to canvass the votes cast in the 
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precinct of Ashby in said county, as returned by the pre- 
cinct canvassing board, though often requested so to do, 
and still neglect and refuse to canvass said votes and to de- 
clare the result, and this without any color of right or au- 
thority of law so to do, and fraudulently and unlawfully 
declared the town of Hyannis the permanent county seat 
and the said James Forbes to be the duly elected county 
treasurer of said county. A copy of the record of said com- 
missioners is hereto attached, etc. 

“13, That the town of Whitman received a majority of 
all the votes cast at said election for permanent county 
seat, and Milton Dodds received a majority of all the 
votes cast at said election for county treasurer, and that the 
town of Whitman should be declared the permanent 
county seat, and that Milton Dodds should be declared the 
duly elected county treasurer of said county. 

“With prayer that the said board of county commis- 
sioners and county clerk be compelled to reassemble and 
canvass the votes cast in the county at said election, and 
especially the votes cast in Ashby precinct, as they are by 
law required, and that they may be required to declare the 
town of Whitman the permanent county seat, aud to de- 
clare Milton Dodds the duly elected county treasurer of 
said county of Grant, and for costs.” 

The defendant John 8. Dellinger, answering for himself, 
as well as for his co-defendants, “admits that there was a 
special election at the time mentioned in Grant county, and 
dlenies each and every the several matters, and things al- 
leged in paragraphs 3, 4, 5, 6, 7, 8, 9, 10, and 11 of the 
petition. 

“Answering paragraph, or cause of action No. 12, the 
defendant denies that any legal election, or any election, 
was held in Ashby precinct at said special election. But 
alleges that the said special commissioners in specifying 
the place of voting in said Ashby precinct selected the 
house of H. J. Kinley, two and one half miles west of 
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Ashby station; that notices were posted of such fact, and 
one of said notices was posted on said Kinley’s house; that 
no election was held at said housc, nor was there any pre- 
tense of holding an election there, nor in or about it, or at 
any place on the farm or land of said Kinley ; nor did any 
judge or clerk of election act or receive any votes or bal- 
lots at the place so designated, nor were any polls opened 
at said place on said 31st day of July, 1888; but that 
several evil-minded and wrongly disposed persons and il- 
legal voters, in order to disturb the law abiding citizens of 
said county, congregated together at a place some two and 
a half miles distant east of the said Kinley house, a place 
that had not been designated as the place of election, and 
wholly unknown to the legal voters of said Ashby pre- 
cinct, fraudulently and unlawfully pretended to receive 
votes and ballots for several officers to be voted for, and for 
the places designated for county seat of Grant county, and 
received, or pretended to receive, some fifteen votes without 
any kind of ballot-box other than a cigar-box, which said 
box was unlocked and without any means of fastening, 
and was not fastened at any time, but was opened and shut 
at pleasure during the day, and votes taken therefrom and 
changed at the will of the pretended board; that at the 
said pretended election in said precinct there was but one 
book for the names of the voters, and the said book, when 
returned to the county clerk to be opened by the board of 
canvassers, was found to be in such an irregular, changed, 
and scratched condition as to be unintelligible; that the 
persons shown to have acted as judges and clerks were not 
sworn before any justice of the peace, or any officer known 
to the law, and the papers returned were not, and could 
not be, recognized as the returns of an election held at the 
place designated to hold said election, in Ashby precinct, in 
said county—this return being the one complained of by 
the plaintiff; that out of the fifteen votes alleged to have 
been cast in said Ashby precinct, ten of them were illegal, 
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for the reason that said votes were cast by persons who 
were not residents of Grant county. 

“3. That, in the event that said board of canvassers was 
recalled together as prayed for, the result of the said elec- 
ticn would not be changed, for the reason that in Whit- 
man precinct all votes cast in said precinct were for Whit- 
man; that seven of said votes so as aforesaid cast were cast 
by illegal voters who were not residents of Grant county ; 
five of said persons are named as follows: Milton Dodds, 
Dean Durham, M. A. Fairchild, S. A. Weaver, and Frank 
Ellswick; that in Collins precinct three illegal votes were 
east for Whitman, by C. H. Manning, Bert Procter, and 
B. Swingel; with prayer for judgment.” 

The defendants also filed a supplemental answer to the 
said petition, in which they allege: “That, since the insti- 
tution of said suit, and since the answer hereto filed 
therein, a new election has been called and had in the said 
county for the purpose of locating a county seat of said 
county by common consent as well of the parties to this 
suit as of all the citizens of said county, parties in said 
election, and agreed to abide by the result thereof; that said 
agreement was made and said election held in pursuance 
thereof for the purpose of amicably adjusting and settling 
all matters in controversy in this case, and that as a result 
of said election the county seat of said county has been 
located at the town of Hyannis, that being the place desig- 
nated as having been chosen by the board of canvassers of 
said county.” 

To which supplemental answer the plaintiff filed a de- 
murrer, which was by the court sustained. Thereupon 
the cause came on to be heard, upon the objection of the 
respondents, to the jurisdiction of the judge to try and de- 
termine said cause at his chambers, whereupon the said 
objection was overruled. And thereupon the cause, being 
submitted, was taken under advisement, and afterwards a 
peremptory writ of mandamus was awarded as prayed. 
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The defendants assign the following errors: 

“1, The court (judge) had no jurisdiction to hear, try, 
or determine said matter at chambers. 

“9, The court (judge) had no jurisdiction to hear, try, 
or determine said matter in the county of Hall. 

“3. The court (judge) had no jurisdiction to hear, try, 
or determine said matter at any place except at the county 
seat of Grant county, and at the regular term of court 
holden im and for said county. 

“4. The court erred in finding the issues joined in favor 
of the defendant in error and against the plaintiff in error. 

“5. Under the facts and circumstances of the case-the 
defendant in error was not entitled to a writ of mandamus. 

“6, The judgment of the court should have been for the 
plaintiffs in error and not for the defendant in error, accord- 
ing to the law of the land.” 

The first, second, and third assignments will be consid- 
ered together. 

To the proposition, thata district judge is without juris- 
diction, or power, to hear and determine an application for 
a mandamus at his chambers, within a county other than 
that of the respondent, etc., counsel cite secs. 39 and 57 of 
ch. 19, Comp. Stats. They also cite sec. 5 of ch. 71, 
Comp. Stats., 653, of the Civil Code, and sec. 9 of art. 6 
of the constitution of the state. 

Secs. 39 and 40, chapter 19, Comp. Stats., were passed 
as a part of an act entitled “An act to amend chapter 13 - 
of the Revised Statutes of 1866, entitled ‘Courts,’ ap- 
proved February 27,1877.” That act, so far as it pur- 
ported to confer upon district judges the power and jurisdic- 
tion to “sit at chambers any where within his district for the 
purpose of * * * 8. Hearing an application for manda- 
mus”? was considered by this court in the case of State, ex 
vel.,v. Pierce County, 10 Neb., 476. In that case it was 
held that under our present constitution, section 11, article 
3, the legislature could not by an amendatory act confer 
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such power and jurisdiction upon the jndges of the district 
courts. In the opinion by Judge LAKE we find the fol- 
lowing language: “The act of 1866, to which this amend- 
ment was made, has a very restrictive title, it being simply 
‘Courts,’ and was passed when no such limitation upon the 
discretion of the legislature in the enactment of laws as 
the foregoing existed. In view of that limitation [the 
provision of the constitution above cited], it would hardly 
be contended * * * that under this title the legislature 
could, by an original enactment, confer upon judges of 
courts during vacation any jurisdiction whatever. And if 
the legislature could not do this directly by means of an 
original act, surely it could not be done by an amendment 
of this one wherein, with the single exception of the dis- 
trict court judges being, by sec. 13, made conservators of the 
peace, there is not a solitary provision investing them with 
judicial power.” 

At the next session of the legislature, after the above 
opinion was filed and published, that body, doubtless with 
the above opinion in full view, passed the act of March 2, 
1881, which now constitutes section 57 of chapter 19 of 
the current compilation. The language of this act is 
such as to clearly invest district judges, sitting at chambers 
anywhere within their respective districts, with the power 
and jurisdiction in question, without regard to the county 
of such district into which such jurisdiction is to extend or 
operate, And it was so held in the case of Clark v. State, 
24 Neb., 263. 

The remaining assignments may be considered together, 
as they are all directed to the merits of the finding and 
judgment upon the evidence. 

There was quite a volume of testimony taken in the 
form of depositions. Nearly all of this testimony was 
stricken out upon the motion of either party. But never- 
theless the depositions thus ‘stricken out were attached to 
the bill of exceptions, and counsel in the brief treats it 
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as having been before the district judge, and considered by 
him in deciding the case; and as being before this court for 
the purposes of this review. I might possibly take this 
view of the matter were it not that the certificate of Judge 
Harrison, of his allowance of the bill of exceptions, is be- 
fore me, in which he specifies the evidence which was 
before him upon the trial, to-wit, on the part of the plaint- 
iff, the depositions of Sidney Manning, A. R. Elswick, and 
George W. Eckles, and a certified copy of the proceedings 
of the county board of said county, and upon the part of 
the respondents the deposition of H. R. Dellinger, and a 
map of the county of Grant, showing the locations of the 
various precincts thercin, and that the same was all the 
evidence produced at the trial. 

Sidney Manning is the county clerk of said county 
elected at said special election. He introduced and delivered 
to the county judge taking his deposition, a certified copy 
of the record, made by the special commissioners, of the 
canvass of the votes cast at the said special election, which 
was received in evidence. He also testified that he had in 
his possession the ballots and poll books showing the votes 
cast at the said special election; but that said ballots and 
poll books were under seal as the same were delivered to 
him by John S. Dellinger, late special connty clerk of said 
county, and he declined to open them or to introduce them 
in evidence. 

A. R. Elswick testified that he resides at Whitman, is 
engaged in keeping a hotel, and in the practice of the law ; 
that he is acquainted with Thomas R. Linch, who was one 
of the special commissioners for Grant county, and who 
canvassed the election returns of the special election held 
July 31, 1888; that witness had a conversations with him 
with regard to canvassing the returns of Ashby precinct. 
T quote his testimony: ‘“T have had conversations with him 
in regard to the canvass of the Ashby precinct vote, and 
he has told me at about three different times that that vote 
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was canvassed and had given two majority for Whitman, 
and was declared so bythe special commissioners. And 
he said then that Mr. Dellinger found that Whitman had 
a majority, and he claimed that he had business in Lincoln 
and that he had to go to Lincoln, and they adjourned to 
the ninth day from the closing of the poils. He said he 
did not know what the business was or what he went for.” 
He also stated that after Mr. Dellinger returned the com- 
missioners met according to adjonrnment and that they 
sealed up the poll books and the ballots and said they 
wouldn’t count Ashby precinct at all; that these conver- 
sations—the last and most ‘particular one—took place 
about four weeks before the time of the taking of wit- 
nesses’ depositions, and occurred at witnesse’s house. Wit- 
ness also testifies that he knows Romane Westover, who 
also was one of said special commissioners; that he had a 
conversation with him with reference to the canvass of 
Ashby precinct; that they had counted the vote of Ashby 
precinct, and that it was declared in favor of Whitman; 
that it gave Whitman a majority of two and was declared 
so by the commissioners. Then Mr. Dellinger went to 
Lincoln. When he came back they sealed up the ballots 
and the poll books from Ashby precinct, and would not 
count it, which he said gave a majority to Hyannis. He 
said, as to the condition of the returns from Ashby pre- 
_cinct, that they were somewhat erased and scratched up, 
but they were plain enough to know what they were and 
what they meant.” 

Geo. W. Eckles testified that he was one of the plaint- 
iffs; that he resided two miles east of Whitman; that he 
was acquainted with Romane Westover, who was a special 
commissioner of said county. He said he was one of the 
special commissioners who made a canvass of the special 
election on the 31st day of July; heard him make a state- 
ment concerning the returns of the canvass of the vote of 
Ashby precinct. He said that they counted them fifteen 


Vor. 30) SEPTEMBER TERM, 1890. 751 


Linch v. State, ex rel. Eckles, 


votes in Ashby precinct, nine votes were cast for Whit- 
man for permanent county seat and six for Hyannis; that 
Whitman had the county seat by a majority of two at that 
time. Then he said they threw it out on account of its 
being erased, erasing being done in the writing of the 
names in the poll book. 

I here copy so much of the proceedings of the special 
commissioners, as a board of convassers of said special 
election, as is deemed relevant. 

“Aug. 3, 1888.—Board met pursuant to adjournment; 
all meinbers present. On motion board adjourned to 1 
o'clock. 

“1 P. M.—Board met pursuant to adjournment; all 
members present. On motion board proceeded to cavass 
votes. On motion by Forbes, seconded by Westover, it 
was decided to not canvass the votes of Ashby precinct, for 
the reason that the said voting place in Ashby precinct was 
moved from the place designated by the county commis- 
sioners, two miles, without authority of the board, or with- 
out cause and against the law. Said moving constituting 
such an irregularity that the vote could not be legally can- 
vassed. Motion carried. On motion board then adjourned 
to 1 P. M. (sie). 

“1 P. M.—Board met pursuant to adjournment, and 
finished canvassing votes. Clerk was instructed to write 
out notices, and have same put up declaring Hyannis the 
permanent county seat, it having a majority of votes.” 

The respondents offered in evidence the deposition of 
John S, Dellinger, in which he testified that he resided in 
Hyannis, and was acquainted with the county of Grant, 
Whereupon he presented a map of said county, which he 
declared to be a correct representation of said county, and 
the several precincts therein, as established by the board of 
special county commissioners ; that he was acquainted with 
some of the legal voters of Ashby precinct, in said county ; 
that they were all, with the exception of two, in the em- 
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ployment of the B. & M. Railroad Company ; that one of 
these, Mr. J. H. Kinley, resided about two and a half 
miles west of Ashby—that is, his first residence was at that 
point; that the other, Mr. Markland, lived in the south- 
west part of the county, probably about fourteen miles 
from the place where the election was held; that witness 
did not know whether Markland voted or not; that wit- 
ness had seen him several times, and believed it was in 
April he saw him first; that was at the house of Mr. 
Yates; that he was out of the county at that time, being 
before he went onto his claim in Grant county. He also 
testified that he did not know who made the map which 
he presented ; that it was not absolutely correct, but is a 
good representation of the way the precincts lie; that this 
man Markland’s family had resided a number of years in 
the southern part of the state, according to Mrs. Yates’s 
story, who is a part of the family, witness did not know 
the fact himself; that Mr. Yates then lived north of 
Alkali lake, near the county line of Cheyenne county. 
“Some think he is on this side of the line, and some think 
on the other side.” 

The purpose of the introduction of the map in evidence 
is not stated, nor is it apparent. So far as the evidence 
before the district judge is concerned, I do not think that 
it was sufficient to sustain the issuance of a writ of man- 
damus ; but I do not deem it necessary to discuss the evi- 
dence, because an examination of the pleadings impels me 
to the conelusion that under them no evidence whatever 
was necessary, but that upon the pleadings alone the judge 
was justified in issuing the writ. The petition and in- 
formation of the plaintiff or relator consists of thirteen 
paragraphs or causes of action. The defendants or re- 
spondents, by their answer, deny all of the facts, mattérs, 
and things alleged in the said paragraphs or causes of ac- 
tion, numbered from one to eleven inclusive, except the 
allegation that there was a special election at the time 
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mentioned, in Grant county, which they admit. The alle- 
gations contained in the twelfth paragraph or cause of 
action are not specifically denied by the answer, but are 
rather confessed and sought to be avoided by the allega- 
tions of other facts, but with what degree of success it is 
unnecessary to decide, as there was no evidence tending to 
prove such facts before the judge. The thirteenth para- 
graph of the petition was not denied by the answer, nor 
was any notice, whatever, taken of it or its allegations by 
the defendants. By reference to the statements of the 
pleadings in the forepart of this opinion, it will be seen 
that the said thirteenth paragraph contains the allegation 
“that the town of Whitman received a majority of all the 
votes cast at said election for permanent county seat.” 
This allegation contains the very gist and essence of the 
petition and of the plaintiff’s case. It was not denied, 
nor, as I have already intimated, was it proved upon the 
trial. This allegation, had it been denied by the answer, 
must have been proved to enable the plaintiff to recover, 
but being fairly well pleaded and not denied, the facts al- 
leged stand as true without proof. hat there was an 
election for the location of a permanent county seat for 
said county is alleged and admitted. The record of the 
canvass of the votes cast at said election shows that the 
returns of the votes cast in one precinct were rejected and 
thrown out, and that thereupon Hyannis was, by the rec- 
ord, declared to have a majority of the votes cast. The 
object and purpose of this proceeding was, in substance, to 
correct that record. As we have seen, the.pleadings settle 
the point against the record made by the county commis- 
sioners. The judgment of the district court is therefore 


AFFIRMED, 


THE other judges concur. 
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Deseret NationaL Bank, aPPELLANT, V. HEATH 
NUCKOLLS, APPELLEE. 


[FILED NovEeMBER 18, 1890.] 


Judgment: VOLUNTARY PAYMENT. Money recovered and paid 
on legal process upon a judgment of a court of competent jaris- 
diction rendered in a suit or proceeding in which the court had 
jurisdiction of the subject and the parties thereto, or voluntarily 
paid in satisfaction of the judgment or process, cannot be recov- 
ered back in a subsequent action, while such judgment remains 
in force unreversed and unmodified. 


APPEAL from the district court for Richardson county. 
Heard below before APPELGET, J. 


Charles Offutt, for appellant. 
Isham Reavis, and E. F. Warren, for appellees. 


&. H. Calhoun, pro se. 


See opinion for citations of counsel, 
Coss, Cu. J. 


This action is in the nature of a creditor’s bill, brought 
in the name of the Deseret National Bank, of Salt Lake 
City, against Heath Nuckolls and others, in the district 
court of Richardson county, in which a decree was ren- 
dered for defendant Nuckolls on March 18, 1889, for 
$993.66, and from which decree the plaintiff appeals to this 
court. 

In the summer of 1879 one S. F. Nuckolls was indebted 
to the Deseret National Bank in the sum of $1,000, and 
as security assigned a note made payable to himself by 
Heath Nuckolls for the sum of $987:87 and accrued inter- 
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est. §. F. Nuckolls died before the bank’s debt became 
due, and at the request of his representative the bank pro- 
ceeded to collect the collateral against Heath Nuckolls, 
who lived in Otoe county in this state. On June 10, 1879, 
the note was sent to an Omaha bank with instructions to 
_place it in the hands of an attorney for collection. The 
Omaha bank sent it to the Nebraska City National Bank, 
which delivered it to 8. H. Calhoun, an attorney at law, 
for suit. On July 29, 1879, Mr. Calhoun wrote the Des- 
eret, National Bank that he had received the note, and had 
“brought suit against Heath Nuckolls alone.” Prepara- 
tions were made for trial in December following in the 
district court of Otoe county, the bank having forwarded 
to the attorney the United States comptroller’s certificate 
_of its organization as a national bank and of its corporate 
capacity. On October 8, 1879, the Deseret bank sold the 
note it held against the estate of S. F. Nuckolls to W. 8. 
. McCormick, and wrote to the attorney: 


“Saur Lake Crry, Uran, Oct. 8, 1879. 
“S. H. Catuoun, Esq.: I have to-day sold the note of 
S. F. Nuckolls to W. 8. McCormick, of this city, and 
given him an order on you for the Heath Nuckolls note; 
he will pay all costs incurred, and, we presume, have his 
own name substituted in the place of the Deseret National 
Bank. Please return us the eomptroller’s certificate rela- 
tive to our organization, and oblige, L. 8. Hr, 
“Cashier.” 
_ The attorney received and answered this letter as fol- 
lows: 


“NEBRASKA Ciry, OTOE Co., NEB., Oct. 14, 1879. 

“Deserer Natrona Bank: Yours of October 8 
announcing sale of the note in suit against Heath Nuck~ 
olls duly received. I think suit had better go on in your 
name, and it can be treated as a trust for Mr. McCormick. 
Depositions will have to be taken before the first. Monday 
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in December. I also herewith enclose you the comptrol- 
ler’s certificate of your organization heretofore sent me. 
“S, H. Catnoun.” 


No further correspondence appears to have passed be- 
tween these parties until September 5, 1887, but the 
attorney continued the suit against the defendant Nuckolls 
without substituting the name of the assignee and owner 
of the note as the cestui que trust, and on December 8, 1880, 
obtained judgment in favor of the bank for the sum of 
$1,420.23, with interest at ten per cent per annum until 
paid. 

On September 8, 1880, execution issued on the judg- 
ment, and on June 6, 1881, and December 28, 1882, alias 
writs of execution were issued, and not satisfied. On Jan- 
uary 20, 1880, a transcript of the judgment was filed and 
indexed in the clerk’s office of the district court of Rich- 
ardson county. On October 14, 1885, a transcript of the 
issuance of executions was filed in the same office in Rich- 
ardson county. 

On December 13, 1884, one Albert Harmon, holding a 
tax lien on certain real estate owned by Heath Nuckolls in 
Otoe county, entered foreclosure proceedings in the district 
court of that county, making the Nebraska City National 
Bank, Lewis Dunn, and the Deseret National Bank de- 
fendants, as holding liens against the property. Mesne 
process was not served on the last named defendant. On 
April 6, 1885, the attorney, Mr. Calhoun, filed the answer 
of the Deseret bank, setting up that the judgment of 
December 19, 1879, was unpaid, and was a valid subsist- 
ing lien on the land described “to the exclusion and pre- 
cedence of all others.” 

On April 7, 1885, a decree of foreclosure was taken in 
Harmon’s case, directing the sale of the land to pay the 
liens of the parties, that of the Deseret bank being ad- 
judged third in order of priority, amounting to $2,234.49, 
bearing interest at ten per cent per annum. 
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On August 1, 1885, the land was sold for $1,250. The 
sale was confirmed, and after discharging the two prior 
liens and the costs, $728.06 were paid to the attorney, Mr. 
Calhoun, by the clerk of the district court on October 1, 
1885, ‘‘as the attorney for the Deseret National Bank.” 

On May 20, 1886, Mr. Calhoun brought the present 
action in the name of the Deseret National Bank against 
Heath Nuckolls, Robert Hawke, Isham Reavis, William 
E. Nuckolls, Rupert Nuekolls, Bruce Nuckolls, Pant 
Nuckolls, and Allen Fowler, executor of 8. F. Nuckolls, 
deceased, as debtors of Heath Nuckolls, or as being in 
possession of equitable assets of which he was entitled to 
the possession and the proceeds, The plaintiff’s petition 
sets up the rendition of the judgment of December 8, 1880, 
and the subsequent proceedings thereunder, and was in 
fact a creditor’s bill against the appellee in the case to 
enforce the satisfaction of the judgment debt in favor of 
the Deseret National Bank. 

On January 4, 1888, the defendant Heath Nuckolls 
answered by his cross-petition and counter-claim, setting 
up that the plaintiff, on December 8, 1879, recovered a 
judgment in the district court of Otoe county for the sum 
of $1,423.23 and $12 costs, which remains but partially 
satisfied ; that a transcript thereof has been filed in the 
clerk’s office of the district court of Richardson county, 
and that this suit is based thereon. He also admits the al- 
_ legations of the petition in the suit of Greever and others ; 
and further answering, by way of cross-petition, the de- 
fendant alleges that, after the rendition of said judgment, 
he entered into an agreement with one Allen Fowler, as 
the executor of S. F. Nuckolls, deceased, whereby certain 
litigation then pending in the district court of Otoc county, 
between this defendant and Fowler, as executor, and cer- 
tain other matters in difference between defendant and said 
executor should be settled and amicably arranged, by virtue 
of which said executor agreed to assume and pay off the 
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said judgment against this defendant in favor of the Deseret: 
bank; that such agreement was made long prior to the 
issuing of any execution on said judgment as mentioned in 
the petition, and this defendant further alleges that the- 
said Allen Fowler, as executor, fairly and fully carried 
out the provisions of the agreement entered into; that on 
November 21, 1881, said Fowler paid to the holder and 
owner of the judgment at Salt Lake City the sum of 
$1,698.02, the full amount of the judgment with interest, 
but not including any amount collected on execution prior 
thereto, as alleged in the petition herein, but the whole 
amount of the judgment and interest was considered as 
due, owing, and payable; that on December 15, 1884, one 
A. M. Harmon commenced his action in the district court 
of Otoe county against defendant, the Nebraska City Na- 
tional Bank, the Deseret National Bank, and others, the 
object and purpose of which was to foreclose certain tax 
liens held by Harmon on certain lands owned by defendant 
in said county of Otoe; that the plaintiff herein was made 
defendant in the action, as the alleged holder of the lien 
on said described real estate, which was subject to the lien 
of the plaintiff Harmon therein; that thereafter, on April 
6, 1885, the plaintiff herein, the Deseret bank, filed its 
answer, setting up that the judgment against this defendant 
in favor of this plaintiff had been duly recovered ; that the 
same was a lien upon the premises from the date of its. 
rendition ; that it was at the date of the filing of said 
answer still unreversed and unpaid, and was a valid and 
subsisting lien upon the premises, and that by said answer 
judgment and decree were prayed that the land be sold, 
and from the proceeds the judgment, interest, and costs be 
paid and discharged. 

Also on April 7, 1885, at the regular term of the dis- 
trict court of Otoe county, judgment and decree were ren- 
dered therein in favor of the plaintiff’s first lien upon the: 
real estate, described in the petition, for the aggregate 
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amount of the taxes paid thereon by him, with interest 
thereon to the last date, being the sum of $86.70; and as 
to the defendants Greenwood and the Deseret National 
Bank, it was found that there was unpaid and due on the 
judgment set up in the answer of Greenwood, including 
interest, the sum of $262.36, which was a second lien on 
said real estate; and that there was due and unpaid on the 
judgment set up in the answer of said bank, including in- 
terest, the sam of $2,234.49, which was a third lien on 
said real estate; and further, that said liens should be en- 
forced against the same. The defendant Heath Nuckolls 
was required, within twenty days from the rendition of the 
judgment and decree, to pay the costs of the action, and for 
the benefit of the plaintiff, the defendants Greenwood and 
the Deseret bank were to pay the aggregate amount of the 
three liens described, with interest from that date, and in 
default of such payment, that said real estate be sold by the 
sheriff of Otoc county, as upon execution at law, and that 
the proceeds be applied, first, to the payment of costs; sec- 
ond, to the plaintiff’s lien; third, to the lien.of Greenwood, 
fourth, to that of the Deseret National Bank, and fifth, 
as should be thereafter directed by the court. That by 
such sale the defendants Heath Nuckolls and Lewis Dunn, 
and all persons claiming under them, were forever barred 
and foreclosed of all right, title, and interest in, to, or 
upon said real estate, the possession of which, after con- 
firmation and sale, was by the sheriff to be delivered to 
the purchaser, to-wit, the west half of the southeast quar- 
ter of section 7, township 7 north, of range 12 east, in 
Otoe county, Nebraska. 

On October 1, 1885, the plaintiff in the present suit, by 
the receipt of its attorney to the clerk of the district court, 
received and had in said action the sum of $798.06, the 
- surplus aforesaid, and has retained the same and has failed 
to pay the amount, or any part thereof, to defendant. 

It is further alleged that at the date on which the 
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plaintiff received said sum of $798.06, there was nothing 
due it on the judgment or otherwise; that the same had 
been long prior thereto, on December 21, 1881, paid to 
plaintiff as it well knew, and has not been repaid thongh 
often requested and is still due and owing, with inter- 
est thereon. Further, it is alleged that the defendant was 
not informed of, and did not know the facts as to the judg- 
ment until long after the commencement of this action, on 
November 1, 1887, and that he was unable to secure the 
proof thereof; that all of said transactions occurred in 
Utah territory, where the plaintiff and Allen Fowler re- 
side; that defendant was not advised by any person of these 
facts, but that the plaintiff had full knowledge of them, 
and that the judgment was no longer a lien upon the 
property of defendant. 

Subsequently, on August 1, 1888, the plaintiff moved to 
strike the amended answer of defendant from the files, for 
reasons presented to the court, which were overruled. At 
the same time the plaintiff moved for an order on the de- 
fendant to make his answer more definite and certain, 
which motion was overruled. The plaintiff’s demurrer to 
the defeudant’s cross-petition and answer, on the grounds 
that the same do not contain facts sufficient to maintain a 
cause of action, was heard and overruled. 

On August 30, 1888, the plaintiff answered the cross- 
petition and reply to the amended answer of defendants, 
setting up: ; 

1, That the action was instituted, conducted, and pros- 
ecuted, from its inception down to June 16, 1888, without 
the authority of the plaintiff in the suit. 

2. That it was never served with process in the action 
of A. N. Harmon, commenced December 15, 1884, or at any 
other time, in the district court of Otoe county against 
Heath Nuckolls and others; that it never made its ap- 
pearance in that action, and never authorized any one to enter 
or make appearance in the action; that the answer filed 
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April 6, 1885, purporting to be that of the Deseret Na- 
tional Bank, was not the answer of plaintiff, and was filed 
without its knowledge, authority, or consent, and that each 
allegation therein made, and the relief asked, were made and 
sought without the knowledge, authority, or consent of the 
plaintiff; that it has never been within the state of Ne- 
braska, but is a national banking association, organized un- 
der the laws of the United States in the territory of Utah, 
and has never had any officer or managing agent in Ne- 
braska, and that neither the plaintiff nor any of its attorneys 
knew of the prosecution of Harmon’s action or of the pre- 
tended answer filed therein until the 16th day of June, 
1888. 

3. That S. H. Calhoun was not the attorney of said 
Deseret bank, and had no authority to file its answer or to 
receive said sum of $798.06 as the attorney of the plaint- 
iff or otherwise, and plaintiff denies that said sum, or any 
part thereof, was ever paid to it, or to its attorney. 

4, The plaintiff further denies any allegation in the 
cross-petition set up not in this answer admitted. 

For a second defense to the cross-petition o: Heath 
Nuckolls, the Deseret bank, not waiving its defense herein- 
before set forth, further alleges : 

1. That the action named in the amended answer aad 
cross-petition, which lately, before the commencement of 
this suit, depended in the Otoe county district court, 
. wherein A. M. Harmon was plaintiff and Heath Nuck- 
olls, the Nebraska City National bank, the Deseret National 
Bank (this plaintiff ), and Lewis Dunn were defendants, it 
was by the plaintiff alleged that the defendant Nuckolls 
was the owner in fee simple of the land described as the 
west half of the southeast quarter of section 7, township 
7 north, of range 12 east, in the county of Otoe, and 
that the plaintiff had a lien thereon for taxes, and that 
the other defendants had each a lien on said land by rea- 
son of judgments which each owned and held, of record 
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in the Otoe county district court, in full force and effect; 
that the plaintiff petitioned for a sale of said land under 
a decree of the court for the purpose of satisfying the 
liens thereon in the order of their priority. 

2. That the judgment which the piaintiff then had 
of record in Otoe county, as a lien on said land, was the 
same judgment which the defendant Nuckolls, in this ac- 
tion, by his amended answer and cross-petition alleges was 
finally and fully paid off and discharged to this plaintiff 
on the 21st day of November, 1881. 

3. That on April 4, 1885, the defendant Nuckolls filed 
his answer in the cause mentioned, admitting that he had 
the title to said land, and put in issue the lien claimed by 
the plaintiff and those of the other defendants therein. 

4, That on April 7, 1885, after the separate answers of 
the defendants had been filed, asserting their judgment 
liens, the cause was finally heard and judgment entered for 
the plaintiff as having the first lien upon said land, for the 
aggregate amount of taxes paid thereon, and interest to the 
last date, amounting to $86.70; and as to the defendants 
Greenwood and the Deseret National Bank there was un- 
paid and due on the judgment set up in the answer of 
Greenwood, including interest, $262.36, which is a second 
lien on said real estate; and that there is due and unpaid 
on account of the judgment set up in the answer of the- 
Deseret National Bank, including interest, $2,234.49, which 
is the third lien on said real estate, and it was adjudged 
that the said lien should be enforced against said real estate 
and in default of the payment of the costs of this suit, 
within twenty days, by the defendant Heath Nuckolls, 
who should pay for the benefit of the plaintiff, the defend- 
ants Greenwood, and the Deseret National Bank, the aggre- 
gate amount of the three liens described, with interest 
from the date of the decree, and in default thereof that said 
real estate be sold by the sheriff of Otoe county as upon 
execution at law, and the proceeds applied to satisfy the 
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costs of suit, and the amounts of said liens: according to 
their priorities, with interest, and, further, as the court 
shall thereafter direct; that by such sale the defendants 
Nuckolls and Dunn, and all others claiming under them, 
or either of them, should be forever barred and foreclosed of 
all right, title, and interest in and to said real estate, the 
possession of which upon confirmation of such sale shall 
be by the sheriff delivered to the purchaser. 

5. The Deseret National Bank further sets up that the 
judgment remains in full force and effect, unreversed, and 
has not been modified or vacated, and that the sum of 
$798.06 paid to the attorney, 8. H. Calhoun, October 1, 
1885, was paid under, by virtue, and in pursuance of the 
judgment aforesaid, in said Otoe county district court, 
and that the defendant Nuckolls ought not to be permitted 
to have his answer and cross-petition to sue for the recov- 
ery of said sum, forasmuch as the same was paid under 
and in pursuance of the orders, decree, and final judgmeut 
of a court of competent jurisdiction, and the matters, 
allegations, and issues in his answer and cross-petition set 
up and made are res adjudicata, and have been finally 
settled in the parties to this action. 

6. That the Deseret National Bank presents herewith 
the complete record of the action of Harmon v. Heath 
Nuckolls and others, and pleads the same, and the judgment 
therein, in bar of the claim asserted in the answer and 
cross-petition of the said Heath Nuckolls, with prayer for 
the dismissal of the same, with costs. 

This record is more extended than was required, for the 
purpose of presenting the questions upon which, as I con- 
ceive, the case must be decided. 

It is not deemed necessary to discuss the matters pre- 
sented in the first or second points of the brief of counsel 
for the appellant. Although it were true, and so con- 
ceded, that the action, to reverse which this appeal was 
taken; was commenced in the district court without author- 
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ity, and that’ the cross-petition and counter-claim of the 
appellee ought to have been dismissed at the request of the 
appellant, even then it is no less true that after such re- 
quest was refused by the trial court the appellant, as 
defendant to the cross-petition, made answer to the same 
pon the merits and submitted to the trial thereof. At 
the hearing we were all of the opinion that by this course 
all questions of the jurisdiction of the court and its right 
to hear and determine the cause were waived. In ex- 
pressing this view neither the court, nor the writer as a 
member of it, wishes to be understood as expressing an 
opinion whether or not the appellant pursued the wiser 
or more prudent course in answering to the merits rather 
than seeking other remedy, as the case stood, upon the 
overruling of its motions and demurrer. 

The cross-petition of the defendant Nuckolls was in the 
nature of an action in assumpsit for money had and re- 
ceived by the plaintiff, to the use of said defendant. The 
plaintiff, The Deseret National Bank, set up, by way of ad- 
mission in answer to the defendant’s cross-petition and 
counter-claim, the identical facts relied upon by the defend- 
ant therein as hereinbefore stated, in so far as the same 
depended upon the proceedings in the district court of Otoe 
county, and pleaded and relied upon the same as being 
judicial proceedings in and the judgment of a court of 
competent jurisdiction, and in a proceeding wherein it had 
jurisdiction as well of the subject-matter as of all the parties 
thereto. 

It is not deemed necessary to refer to the evidence in 
the case other than that of the record in the action of 
Harmon v. Nuckolls, The Deseret National Bank, and others, 
stated in the cross-petition of the defendant Nuckolls, and 
in the answer of the bank. This record is relied upon by 
both parties, and appears to be complete, in due form, and 
sufficiently proved. The appellee, in the brief of counsel, 
attacks the pleading and brief of appellant as inconsistent 
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in embracing propositions contradictory and paradoxical. 
As a criticism, the reflections of counsel are not without 
force, and are fairly well taken. Counsel cited the case of 
School District v. Holmes, 16 Neb., 487; that of Hopper v. 
Hopper, 11 Paige, Ch. [N. Y.], 46; Bliss on Code Plead- 
ings, sec. 243, and Maxwell’s Pleading and Practice [3d 
Ed.], 93. The doctrine of all of these authorities is doubtless 
correctly laid down by Judge MaxwE.t, that “while the 
Code permits a defendant to set forth in his answer as 
many grounds of defense, counter-claim, or set-off as he 
may have, and places no limitation upon the right, except 
that the party shall state in the verification that he believes 
the facts stated in the answer to be true, yet this clearly 
requires consistent defenses, because it is impossible for 
two alleged grounds of defense, which plainly contradict 
each other, to be true.” (Citizens Bank v. Closson, 29 
Ohio St., 78.) The authors in these cases are laying down 
arule for the construction of pleadings when the same are 
brought before a court by the established methods. None 
of them go to the length of holding that, where an answer 
contains two or more inconsistent defenses, and the oppo- 
site party, without motion, or in any manner, invokes a 
ruling or decision of the court, but proceeds to trial on 
such defenses, either in the trial court, or on error, can 
he insist that all of such defenses be rejected on account 
of their inconsistency with each other. In the case cited 
from the 29th Ohio St. Report doubtless the correct prac- 
tice was pursued where the court, on motion of the plaint- 
iff, ordered the defendant to elect which of the two sup- 
posed inconsistent defenses he would rely upon; and that 
case was reversed, not because a correct rule was not fol- 
lowed, but because in the judgment of the appellate court 
the two defenses were not inconsistent, and the order for 
the defendant to elect in that case was error. In the case 
at bar it may be conceded that the defenses set up to the 
cross-petition by the answer of the plaintiff in the first 
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and second defenses of the answer were inconsistent, and 
that upon proper application the plaintiff would have been 
required to elect upon which of the two defenses pleaded 
he would rely. At the same time the inconsistency was 
more serious in law than in fact; it was more technical 
than objectionable. The plaintiff made no motion requir- 
ing the plaintiff to elect, nor did he take any exception to 
the form of the plaintiff’s pleading, and I think, there- 
fore, if either count of the answer is found to present a 
sufficient defense to the cross-petition, the plaintiff is en- 
titled to the benefit of it. 

While, as before stated, there is an apparent inconsistency 
in the defenses set up in the first and second counts of the 
plaintiff’s answer to the cross-petition, such inconsistency is 
more superficial than substantial. The tenor and effect of 
the first count are that the defendant was not represented 
by an attorney of its employment in the commencement 
and prosecution of the action, nor is it chargeable with the 
money set up as the foundation of the defendant’s counter- 
claim, because the attorney who drew and receipted for the 
money from the clerk’s office of Otoe county was not 
authorized to receive money by the plaintiff. These are 
the substantial facts alleged in the first count. It is true 
there are other facts set up, that the attorney was not that 
of the plaintiff authorized to prosecute in its name, or to 
accept service of process for it in the suit of Harmon. 
But it is not alleged that the proceedings in the Otoe 
county district court, from the commencement of Harmon’s 
action up to and including the final judgment therein, were 
not, in fact, had and made in a court of competent jurisdic- 
tion, nor that such proceedings were not juridical in form. 
And the sole object and purposes of the second count were 
and are to allege and bring before the court the fact that 
the money sued for by the defendant in his counter-claim 
was derived from the property of the defendant, and re- 
ceived by the plaintiff, if at all, under due process of law, 
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as the judgment of a court of competent jurisdiction act- 
ing within the requirements of law. 

The fact is not to be denied that there is an apparent 
inconsistency in the two propositions: the plaintiff’s denial 
that it ever received the money, and that it received the 
money under the process of law. But it is equally appar- 
ent and clear to the whole case, that, while the plaintiff 
received the money in the eye of the law, it never did re- 
ceive it in’point of fact. 

There is another view to be taken of the question. So 
far as the case presented is concerned the defendant stands 
in the attitude of a plaintiff. Although designated as the 
defendant, by his cross-petition and counter-claim he in re- 
ality sues the Deseret National Bank for money had and 
received to his use. Hence it was incumbent upon him, 
by his pleadings, to allege, and, by evidence, to prove, the 
materia] facts and circumstances of the receipt of the 
money by the plaintiff, and necessary to establish his right 
to the money and to demand its return to him. Accordingly 
_ by his cross-petition he set up and alleged all the material 
facts, lacking the arguments and conclusions contained in 
the first and second counts of the plaintiff’s answer, and 
the principal if not the sole proof in support of his cross- 
bill and counter-claim was the record of the judicial pro- 
ceedings of the judgment in Otoe county. To state it 
differently and briefly, the defendant, being sued by the 
plaintiff in Richardson county, sets up, by cross-petition and 
counter-claim against the plaintiff, the commencement of 
the suit against him by Harmon in the district court of 
Otoe county; the impleading of the Deseret bank in the 
action ; the appearance of the plaintiff therein, and its lien 
on the property of the defendant; the decree and sale of 
the property to satisfy the liens of the action; the pay- 
ment into court of the proceeds, and the receipt by the 
‘plaintiff of $778.06 in satisfaction of that amount of' its 
‘lien and judgment which the defendant claims to recover 
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back upon his cross-bill and counter-claim. Upon the 
supposition that the plaintiff had made neither plea nor 
answer to this claim, but had only appeared after judgment, 
and had brought his cause to this court on appeal, in my 
view the identical question would have been presented by 
the record which is now before us; and such judgment 
could only be affirmed upon its appearing to the court that 
it was rendered upon sufficient allegations of pleading, and 
upon competent and satisfactory evidence. 

A case involving the same question here presented was 
brought before the supreme court of the territory of Ne- 
braska in the case of Paynter v. Mills, reported in 1 Neb., 
440. So far as appears, in that report but one prece- 
dent was cited as authority, either by counsel in argu- 
ment or by the court in its opinion, and that to a collateral 
issue. It is probable at that early day but few authorities 
were accessible. But the experienced and cultivated mind 
of the judge who delivered the opinion directed him to 
the same logical conclusions which had already been pro- 
mulgated by the jurists of English and American law. 
The facts were that certain land had been entered under 
an act of congress, for the relief of citizens of towns on 
land of the United States under certain circumstances, 
approved May 23, 1844. The land being within the cor- 
porate limits of the city of Omaha, it was by the purview 
of the act made the duty of the mayor to convey the lots - 
into which the land had been subdivided to such purchas- 
ers as were entitled thereto under the provisions of the act; 
and in cases of conflicting claimants to any of such town 
lots the mayor was “to hear and determine all questions of 
title according to law and evidence, and give to the person, 
adjudged to have the best title a deed in fee simple.” A 
certain lot was claimed by both John I. Paynter and 
George M. Mills, of Omaha. Upon a hearing before the 
mayor he decided in favor of the title of Mills, and con- 
veyed the lot tohim. Paynter brought ejectiment for pos- 
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session, which resulted in a verdict and judgment for th 
defendant, from which the plaintiff appealed, and the su- 
preme court held that “the decision of a tribunal acting 
within its jurisdiction, whether it be a court or merely a 
board, or an officer having special enumerated powers, can 
be reviewed or set aside only by a direct proceeding for 
that purpose.” ; 

In the case of Marriott v. Hampton, 7 Term R. [Tng.], 
269, the defendant formerly brought an action against the 
plaintiff for goods sold for which the plaintiff had betore 
paid and taken a receipt; but not being able to produce 
the receipt at the trial, and having no other proof of the 
payment, he could not defend the action, but was obliged to 
submit to judgment and pay the money again, and gave a 
cognovit for the costs. Subsequently, he found the receipt, 
and brought this action for money had and received to re- 
cover back the sum wrongfully enforced in payment. But 
Lord Kenyon was of the opinion, at the trial, that since 
the money had been paid under legal process it could not 
be recovered back again, however unconscientiously re- 
tained by the defendant, and the plaintiff was nonsuited. 
The chief justice said: “If this action could be maintained, 
I know not what cause of action could ever be at rest. 
After recovery by process of law there must be an end of 
litigation, otherwise there would be no security for any 
person. I cannot, therefore, consent even to grant a rule to 
show cause lest it should seem to imply a doubt. It often. 
happens that new trials are applied for on the ground of 
evidence supposed to have been discovered after the trial, 
and they are as often refused, but this proposition goes 
much further.” 

Lord Ashhurst was of the same opinion, and the other 
justice, upon the king’s bench, said: “It would tend to 
encourage the greatest negligence if we were to open a door 
to parties to try their causes again because they were not 
properly prepared the first time with their evidence.” 

49 
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The case of Huffer v. Allen and another, reported in the 
Jurist [Eng.], vol. 12, pt. 1, p. 930, is to the same effect, and 
it was there held that “A demand for which action was 
brought, having been reduced below £20 by payment, and 
the plaintiff afterwards signing judgment in default of ap- 
pearance for the original claim, and arresting the defendant 
by capias on the judgment, the defendant was estopped by 
the judgment from alleging that the arrest was maliciously 
made for a sum which did not authorize it.” 

The court said: “The judgment must be for the defend- 
ants, which I regret, for if the acts of the defendants as 
plaintiffs in the former action were willfully done, they are 
unjustifiable. But we must stand on the principles and 
process of the law. There is here a judgment which is 
equivalent to an act of the law, and constitutes an estop- 
pel, and I take it that this judgment imparts an abso- 
lute incontrollable verity of all the words convey, against 
which neither of the parties to the suit can aver anything 
so long as it remains. So long as there stands a judg- 
ment saying that £28 is due, that cannot be controverted 
or called in question. The counsel says, if the plaintiff 
cannot maintain this action, he has no other remedy. But 
that is not the case. His client might have caused the 
judgment to be corrected, and the execution prevented or 
set aside; otherwise we are concluded by first principles. 
It may be that if the judgment had been first set right, 
this action would have afterwards lain, but there is no 
opinion upon this point.” 

There are abundant American cases, cited by counsel for 
the plaintiff, to the same effect: Corbet v. Evans, 25 Pa. 
St., 310; Tilton v. Gordon, 1 N. H., 33; Le Grand v. 
Francisco, 3 Munford [Va.], 83; James v. Cavit, 2 Brevard 
[S. Car.], 174; Stephens v. Howe, 127 Mass., 164; Greena- 
baum v. Elliott, 2 Cent. L. J., 489; Kirklan v. Brown’s 
Admr., 4 Humph. [Tenn.], 174; Binck v. Wood, 48 Bar- 
ber [N. Y.], 315. 
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The only authorities cited to this branch of the case by ~ 
counsel for appellee is the latter clause of sec. 524 of 1 
Greenleaf on Evidence, as follows: “Another qualification 
of the rule is that a party is not to be concluded by a prior 
suit or prosecution, where from the nature or course of the 
proceedings he could not avail himself of the same means 
of defense or of redress which are open to him in the sec- 
ond suit.” There is nothing in the nature or cause of the 
proceedings pointed out in the Harmon suit which the de- 
fendant could avail himself of in the second suit, and not 
in that one except that at that time he did not know, as he 
alleges, that he had paid off the note upon which the origi- 
nal suit had been brought against him in Otoe county. 

This allegation falls far short of the facts in the case of 
Marriott v. Hampden, swpra, where the defendant knew 
4s. that he had paid for the goods, but had temporarily lost 

the receipt ; and under the rules of evidence of that day 
could not prove the fact of payment. No cases are cited 
‘to the text of Greenleaf, but there is a citation to Starkie 
on Evidence, 214, 215, which is not pertinent to the ques- 
tion, and is doubtless a miscitation. 
I am of the opinion, upon the authorities, and from a 
consideration of the nature and conclusive character of 
- judicial proceedings, that the claim set up by the appellee’s 
_cross-petition and counter-claim, and proved by the record 
produced by him, is insufficient to sustain an action in the 
_ present collateral proceeding. The judgment vf the dis- 
trict court is therefore reversed, and the counter-claim and 
cross-petition of the appellee are dismissed. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 
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A. D. Roor er av. v. STATE Bank. 
{FiLeD NoyvemMBER 18, 1890.] 


1. Final Order: Overrurine Morton to DiscHARGE ATTACH- 
MENT IS NOT. An order overruling a motion to discharge an 
attachment is not a final order and cannot be reviewed prior to 
the rendition of final judgment. 


2, Proceedings in error, held, to be prematurely brought and 
are dismissed. 


Error to the district court for Saline county. Tried 
below before Morais, J. 


Dawes & Foss, for plaintiffs in error. 


M, H. Fleming, and Hastings & McGintie, contra; cited, 
to the contention that the order was not reviewable: Wai- 
son v. Shepherd, 15 Neb., 15; Seidentopf v. Annabil, 6 Id., 
524; Drake, Attachment, sec. 419; Talbot v. Pierce, 14 
B. Mon. [Ky.], 195. 


MAxwELt, J. 


The allegations in the case are substantially as follows: 
A. D. Root & Co. were indebted to the State Bank of Crete, 
in the sum of $3,000 upon a promissory note due Septem- 
ber 29, 1889, which note was signed by A. D. Root & Co., 
Benjamin Root, and A. D. Root. Benjamin Root was in- 
debted to the State Bank in the sum of $2,900, which note 
was due August 24, 1889. This note was signed by A. 
D. Root as surety. On the 14th day of November the 
State Bank caused an order of attachment to be issued 
against the said parties, attaching their drug store at Crete, 
and also attaching some property which had been the in- 
dividual property of Benjamin Root, and which he had 
conveyed by deed, in the month of June, 1889, to his 
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wife, Susie Root; also attaching one piece of property 
which he had bought and given to his wife, having had 
the deed made directly to her more than two and a half 
years previous to the issuing of said attachment. 

The affidavit for attachment is in the usual form: “That 
the defendants have assigned and disposed of a part of 
their property with intent to defraud their creditors, and 
that the defendants are about to convert a part of their prop- 
evty into money for the purpose of placing it beyond the 
reach of their creditors, and that they have property which 
they conceal.” 

The defendants deny every allegation that is made in 
the affidavit for attachment; admit that Benjamin Root 
owned block 46, in Crete; that he conveyed it to his wife; 
admit that A. D. Root & Co. did own five acres of land 
which is near Crete, and they conveyed this five acres to 
the wife of Benjamin Root, or, in other words, Benjamin 
Root gave this land to his wife; admit that lots 5 and 6, 
in block —, were given to Susie Root by her husband, 
Benjamin Root, in April, 1887, as a birthday present, the 
deed being made direct from the party of whom Benja- 
min Root bought the property at that time to his wife, and 
never has been changed since, and at which time the firm 
of A. D. Root & Co., Benjamin Root, or A. D. Root 
owed the State Bank nothing whatever. They set forth 
that these transfers were made in good faith, with no in- 
tent to defraud their creditors, and they allege the further 
fact that at the time the said attachment was issued the 
said Benjamin Root had property of the value of $13,355, 
and that he owed $7,709, and had a balance, after paying 
his creditors, of $5,646 ; that the firm of A. D. Root & 
Co. were possessed of property to the valne of $12,023.67, 
that they owed $4,774.12, and had a balance of assets of 
$7,249.55; that they were worth on the day the attach- 
ment was made $12,895.55 over and above liabilities, 
which property could have been reached, and was liable to 
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satisfaction of any judgment under execution which might 
be issued against them; that at the time the attachment 
was issued A. D. Root & Co. owed the State Bank the sum 
of $3,000, and, being engaged in a general drug business, 
they also owed various firms with whom they did business 
an amount of $1,774.12, which amount has all been paid 
by the said A. D. Root & Co. since that time, and had 
been paid at the time that the motion to dissolve was 
made. 

A motion to dissolve the attachment was made in the 
court below and overruled, and from that order the cause 
was brought into this court by a petition in error. No 
final judgment, so far as appears, has been rendered in the 
ease. The action, so far as the record discloses, is still 
pending and undetermined. This being the case, the over- 
ruling of the motion to discharge the attachment cannot 
be reviewed. It is not a final order, as it simply continues 
the lien of attachment in force and is subject to further 
review up to the time of rendering judgment. 

The question here presented was before this court in 
Wilson v. Shepherd, 15 Neb., 15, and it was held that over- 
ruling a motion to discharge an attachment was not subject 
to review up to the time judgment was rendered. The 
question was carefully considered in that case and the de- 
cision we believe is right. _ The proceeding in error in this 
court, therefore, is premature and will be 


DISMISSED, 


THE other judges concur, 
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Crry or SEWARD Vv. CaTHERINE KLENOK. 
[FILED NOVEMBER 18, 1890.] 


1. Review: FAILURE To SERVE BILL or EXCEPTIONS IN TIME. 
Where a bill of exceptions which contained all the testimony 
was not presented to the attorneys of the adverse party for cor- 
rection and amendment for a considerable time after that fixed 
by law, and was then signed by tbe jrdge against the protest 
of the attorneys of the defendant in error, held, that while 
errors which occurred during the trial could not be reviewed, yet 
the evidence will be considered for the sole purpose of determin- 
ing whether or not there was sufficient to sustain the verdict. 


2. Evidence examined, and held, to support the verdict. 


Error to the district court for Seward county. Tried 
below before Norvau, J. 


fd. P. Smith, and D, C. Mc Killip, for plaintiff in error, 
R. 8. Norval, and R. P. Anderson, contra, 
MaxweE.., J. 


This is an action brought by the defendant in error 
against the plaintiff in error to recover damages sustained 
by her from an alleged defect in a sidewalk in the city of 
Seward by reason of which she fell and fractured her left 
leg. 

On the trial of the cause the jury returned a verdict in 
her favor for the sum of $1,200, and a motion for a new 
trial having been overruled, judgment was entered on the 
verdict. 

The special question was submitted to the jury whether 
Mrs. Klenck at the time of the injury was on the side- 
walk, and the jury auswered in substance that she was. In 
view of the condition of the case this finding is important. 
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After the case was docketed in this court a motion was 
made to quash the bill of exceptions, because it was not 
reduced to writing and presented to the attorney of the 
adverse party within the time required by law. 

It appears from the record that the trial took place on 
the 7th day of March, 1888, and court adjourned sine die 
on the 30th day of April, 1888. No time was taken by 
the plaintiff in error to reduce the exceptions to writing, 
so that the time to prepare the bill and submit it to the 
attorneys of the defendant in error would expire on the 
15th day of May of that year. The bill was not presented 
to the attorneys of the adverse party or trial judge for his 
approval and signature until the 11th day of October, 
1888, and was signed by him against the protest of the 
attorneys of the defendant in error. 

It is the duty of the court to give-a liberal construction 
to all provisions of the statute relating to the preparation 
and signing of bills of exceptions, and, if possible, to pro- 
tect the rights of the parties by sustaining such bills. In 
the case at bar, however, for some reason which does not 
clearly appear, the bill was not prepared and presented to 
the attorneys of the defendant in error until October next 
after the trial. No valid excuse is offered for this delay. 
The judge evidently considered the evidence proper to sub- 
mit to this court, and signed the bill which contains all 
the testimony. 

It is apparent that the bill, so far as it embodies the ex- 
ceptions taken during the trial, cannot be considered, but 
may be retained for the sole purpose of determining 
whether the evidence is sufficient to sustain the verdict. 
(Scott v. Waldeck, 11 Neb., 525; Donovan v. Sherwin, 16 
Id., 130.) The record shows that the jury viewed the 
place where the accident occurred and made special find- 
ings that the defendant in error was on the sidewalk when 
‘injured. 

The attorneys for the city called certain witnesses who 
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testified that the defendant in error was angling from the 
sidewalk to the street crossing, and that the accident in fact 
occurred in the street outside of the sidewalk. The testi- 
mony upon this point was in direct conflict and proper for 
the jury to decide. 

The jury had a much better opportunity of determining 
the facts than is possessed by this court, and the verdict 
appears to be based upon the testimony. The judgment 
is therefore 


AFFIRMED. 
Cons, Cu. J., concurs. 


Norval, J., having tried the case in the court below, 
did not sit. 


Martin Cannon v. M. C. Waipor. 
[FILED NovEMBER 18, 1890.] | 


1. Lease: FORFEITURE: NoTick REQUIRED. In order that a land- 
lord may avail himself of an option contained in his lease to 
terminate the same for a failure to pay the rent, he must give 
the tenant notice of his intention to declare a forfeiture. 


2. 


: WRONGFUL EvicTIon: MEASURE oF DaAMaAGEs, Ordi- 
narily, where a tenant is wrongfully evicted by his Jandlord, the 
measure of the tenant’s damages is the rental value of the prop- 
erty for the unexpired term, less the amount of rent reserved 
by his lease. 


3. Evidence considered, and held, to sustain the verdict. 


Error to the district court for Douglas county. Tried 
below before Doane, J. ; 


Jno. L. Webster, and Seymour G. Wilcox, for plaintiff 
in error, cited, contending that notice of forfeiture was not 
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required: Seaton v. Chicago Storage Co., 21 N. E. Rep., 
920, and cases cited; Colton v. Gorham, 33 N. W. Rep., 76. 


Charles Offutt, and R. W. Patrick, cited, in reply to the 
contention: Wilson v. Gerhardt, 13 Pac. Rep., 705; Hen- 
drickson v, Beeson, 21 Neb., 61; Code, secs. 1020-22. As 
to the measure of damages for wrongful eviction: Suther- 
land, Damages, sec. 149, and cases; Mack v. Patchin, 42. 
N. Y., 167, and cases. 


Norvat, J. 


This is an action for damages which the plaintiff claims 
to have sustained by reason of the defendant unlawfully 
terminating a certain lease entered into between the plaint- 
iff and defendant, whereby the plaintiff lost the benefit of 
the possession of the leased premises. A trial was had to 
a jury, with verdict and judgment for the plaintiff for $510. 
‘The defendant’s motion for a new trial was overruled, and 
he brings the case here for review by proceedings in error. 

On the 29th day of November, 1886, the defendant, 
Martin Cannon, executed and delivered to Mathew C, Wil- 
bur, the plaintiff below, a written lease of a barn and other 
improvements, situated on lot 1, in block 20534, in the 
city of Omaha, for a term of four years from December 
1, 1886, in consideration of an annual rental of $720, paya- 
ble semi-annually in advance. The plaintiff paid the de- 
fendant about December 1, 1886, $360 rent in advance, and 
went into possession of the premises under the lease, and 
continued to occupy the same until July 30, 1887. Wil-. 
bur on this date, with the consent: of Cannon, subleased 
the premises for the remainder of the ‘crm to one J. E. 
Blackman for $1,200 per annum, to be paid, $600 August 
1, 1887, and $600 every six months thereafter, until the. 
termination of the lease. It was at the time agreed be- 
tween Blackman, Cannon, and Wilbur, that Blackman 
should pay to Cannon the $60 per month rent stipulated: 
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for in the lease entered into between’the plaintiff and de- 
fendant, and Blackman promised to pay the plaintiff 
Wilbur ‘the remaining $40 per month of said rent. In 
pursuance of this arrangement Wilbur vacated the prem- 
ises and Blackman immediately took possession thereof, 
and paid to Cannon $360 and to Wilbur $240, being the 
rent to February 1, 1888. On January 3, 1888, Black- 
man assigned his lease to one J. H. McShane, and gave 
possession to him. No further rents were paid to Cannon 
by either Wilbur, Blackman, or McShane, and about Feb- 
ruary 8 Cannon demanded possession of the barn from 
McShane. Possession was surrendered and on the same 
day McShane again went into possession as Cannon’s ten- 
ant, and remained until about March 1, when Cannon 
leased the premises to one Proctor for the period of one 
year, at a rental of $75 per month. Each lease contained 
a stipulation to the effect that if the rent should not be 
paid at the time the same became payable, the landlord 
should have the right, at his option, to declare the lease at 
an end and retake immediate possession of the premises. 

The plaintiff introduced evidence tending to show that 
defendant Cannon fraudulently procured Blackman to 
assign his lease to McShane, in order that McShane might 
take possession of the property, and then surrendered the 
same to the defendant ; that McShane, in pursuance of that 
arrangement, took possession and surrendered the same to 
Cannon, and immediately re-entered as the direct tenant 
of the defendant. 

The defendant strenuously maintains that he entered 
into no fraudulent arrangement to obtain possession of the 
leased premises. The circumstances disclosed by the tes- 
timony were ample to warrant the jury in finding that the 
defendant obtained the possession of the premises through 
undue means. Cannon took McShane to Blackman to 
purchase his lease. The lease is assigned to McShane, who 
enters into possession and remains in the occupancy thereof 
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a short time, when, at the request of Cannon, he volun- 
tarily surrenders to him, and on the same day McShane 
goes into possession as Cannon’s tenant and remains, with- 
out paying rent, until Cannon leases to Proctor for $75 
per month, an advance of $180 per year over the rent 
Wilbur agreed to pay. The day the rent was due from 
Wilbur, or the day following, he saw the defendant and 
gave him an order on Blackman for six months’ rent in 
advance, and withont notifying the plaintiff that this order 
was not paid, or that he intended to terminate the lease, 
the defendant secretly takes possession of the premises and 
declares the lease forfeited. The plaintiff was two months 
in arrears in the payment of his rent at the time the premi- 
ises were leased by Blackman, yet the defendant made no 
objection thereto... Why such haste to forfeit the lease 
without notice when there was a default of but a few days? 
Doubtless the‘ increase of $40 per month in the rental 
value of the property was the motive that prompted the 
defendant’s conduct. 

As to the right of the defendant to terminate the lease 
without giving notice to plaintiff, the court instructed 
the jury that, “the right reserved by the terms of the 
lease to the lessor, Cannon, was, in case of a failure to pay 
rent, or performance of other conditions of the lease by 
Wilbur, at his (Cannon’s) option to declare the term at an 
end, and to retake immediate possession of the premises. 
But in order to avail himself of this option it was the 
duty of Cannon to give Wilbur reasonable notice that he 
would terminate the lease unless the reut was paid or other 
conditions complied with, and if he retook possession 
without such notice—without Wilbur’s consent, he would 
be liable for such damages as might be sustained by Wil- 
bur by reason of such wrongful act.” 

It is urged that as the plaintiff had subleased the entire 
premises for the balance of his term, he was not entitled to 
any notice of forfeiture. Did the subleasing of the prop- 
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erty have the effect to make Blackman the tenant of the 
defendant, and to release the plaintiff from all liability on 
his covenants to Cannon? This must be determined from 
the intention of the parties. In the lease between plaintiff 
and Blackman, the latter agreed to pay his rent to the 
plaintiff. The amount reserved as rent, and the date of 
payment, were different from that stipulated for in the lease 
between the plaintiff and defendant. Blackman cove- 
nanted to yield possession, ab the termination of his lease, to 
the plaintiff. The lease between the plaintiff and defend- 
ant gave the plaintiff an option to purchase the demised 
premises within a fixed period, at a stipulated price, while 
the other lease contained no such provision. Again, the 
defendant received an order from plaintiff on Blackman 
for the rent, thus recognizing the plaintiff as his tenant, and 
the one he looked to for his rent. The defendant was 
aware that the plaintiff had leased the premises to Black- 
man at an increased rate. Wilbur was holden to the de- 
fendant for the payment of the rent. If he was not 
released from his covenants to pay rent to Cannon, on what 
principle of law was Cannon released from his obligation 
to notify the plaintiff of his intention to terminate the 
lease? The greater is the necessity for this notice when 
the occupant of the premises is in collusion with the de- 
fendant to deprive the plaintiff of his rights. In view of 
all the facts appearing in evidence we have reached the con- 
clusion that the plaintiff was entitled to notice of the in- 
tention of the defendant to declare the lease at an. end. 
The instruction, therefore, stated the law correctly as ap- 
plied to the facts in the case. 

Exceptions were taken to the third and fourth instruc- 
tions given. They are as follows: 

“3. If you believe from the evidence that the defendant 
Cannon connived with Blackman and McShane or Brown, 
or with either of them, to obtain possession of the prem- 
jises described, without the knowledge of Wilbur, and 
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without having given him any notice of his intention to 
terminate the lease, or that he had done so, and that 
thereby Wilbur lost the benefit of the possession of the 
premises to which he was entitled under the lease, and if 
you further find that the value of such possession was 
greater than the rent which he had obligated himself to 
pay by the terms of the lease, then and in that case the 
plaintiff would be entitled to your verdict. 

‘4, If you find for the plaintiff, the rate of damages . 
would be the difference between the rental value of the. 
premises and the amount which, under the terms, he 
was obligated tu pay as rent for the balance of the term, 
after he was so deprived of the possession.” 

It is claimed that these instructions were erroneous for 
two reasons: First, that, under the pleadings and evidence, 
the plaintiff had no right of action; second, that no evi- 
dence was introduced tending to show the rental value of 
_the property. 

The defendant unlawfully obtained possession of the 
premises and canceled the plaintiff’s lease, thereby dam- 
aging the plaintiff to the extent that the rental value 
exceeded the amount of rent that the plaintiff promised . 
to pay. It is now firmly settled-by the decisions that, 
where a landlord unlawfully takes possession of the leased 
premises and withholds the same from his tenant, a cause of 
action arises in favor of the tenant, and the measure of his 
damages, ordinarily, is the rental value of the unexpired 
term less the amount of rent reserved by the lease. (Mack 
v. Patchen, 42 N., ¥., 167.) And it makes no difference 
that such possession was obtained by collusion and fraud. 

The undisputed testimony shows that Blackman leased 
the property at a monthly rental of $100, and that sub- 
sequently Proctor rented for a year at $75 per month. No 
other proof was offered as to the rental value of the prop- 
erty. It is urged that this was not competent evidence. It 
was certainly competent to prove the price the property 
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rented for at or near the time the eviction took place. 
The difference between the rent reserved in the lease be- 
tween the plaintiff and the defendant and the rent paid by 
Proctor was $15 per month, which for two years and ten 
months, the unexpired term of the lease, makes $510, the 
amount of damages assessed by the jury. The verdict is 
sustained by the evidence. The judgment is 


AFFIRMED. 


Tue other judges concur. 


A. J. FrRrEDLANDER, APPELLEE, V. J. J. RypEr, 
ET AL., APPELLANTS. 


[FiLED NovEeMBER 18, 1890.] 


1. Lease: Fixtures: Lessee CANNoT RE-ENTER TO REMOVE. A 
tenant in possession under a lease which does not provide that 
he may remove his fixtures and improvements, cannot, after he 
has surrendered possession to his Jandlord, re-enter and remove 
his fixtures. 


2. H : Riguts oF Lessre’s CREDITOR. A creditor, by 
the levy of an execution upon a tenant’s fixtures, acquires no 
greater rights therein, or to remove the same, than the tenant 


had. 

3. SALE OF PREMISES: Notice OF LESSEE’S RIGHTS. 
Whe:.a tenant is in the actual possession of real estate at the 
time it is sold by the landlord, the purchaser is chargeable with 
notice of the rights of the tenant. 

A, ; Fixrures: Must BE RemovepD WITHOUT INJURING 


PREMISES. Unless there is a stipulation in the lease to the con- 
trary, a tenant can only remove such improvements erected by 
him, the removal of which will not materially injure the prem- 
ises or put them in a worse condition than they were in when he 
took possession. (Lanphere et al. v. Lowe, 3 Neb., 131.) 
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APPEAL from the district court of Douglas county. 
Heard below before WAKELEY, J. 


John P. Breen, for appellant, cited: Van Ness vs Pack- 
ard, 2 Pet. TU. 8.],137; Linahan v. Barr, 41 Conn., 
471; Rogers v. Brokaw, 25 N. J. Eq., 496; Wall v. 
Hinds, 4 Gray [Mass.], 271; Ombony v. Jones, 19 N. Y., 
234; Lanphere v. Lowe, 3 Neb., 135; Smith v. Whitney, 
18 N. E. Rep. [Mass.], 229; Zownsend v. Underhill, Pa. 
Com. Pl., 6 Pa. Co. Ct. 545; Wing v. Gray, 36 Vt., 
261-8; Dubois v. Kelly, 10 Barb. [N. Y.], 508; Dev- 
lin, Deeds, sec. 770; Dietrichs v. R. Co.,,13 Neb., 43; 
Wilgus v. Gettings, 21 Ta.. 177; Wood, Land. & Ten., sec. 
516; Mason v. Fenn, 13 Ill., 525; Waterman v. Clark, 
58 Vt., 601; Mills v. Redick, 1 Neb., 437; Sec. Nav’l Bk. 
v. Merrill, 834 N. W. Rep. [Wis.], 514; Kerr v. Kings- 
bury, 39 Mich., 150. 


A. C. Troup, contra, cited: Godfrey v. Walker, 42 Ga., 
562; Farnam v. Hohman, 90 Ill., 312; Cook v. Creswell, 
44 Md., 581; Taylor, Land. & Ten., secs. 551 (and note), 
553; Wood, Land. & Ten., sec. 532, and authorities. cited 
in note, page 892; Erickson v. Jones, 35 N. W. Rep. 
[Minn.], 267; Darrah v. Baird, 101 Pa. St., 265. 


Norvat, J. 


On July 8, 1885, one Malina Sanchezerey entered into 
an article of agreement for the purchase from the South 
Omaha Land Company of lot 4, in block 81, South Omaha. 
Subsequently she erected on the north half of the lot a 
two-story frame building, and on the Ist day of October, 
1886, she leased the said north half to one George Boyle 
for the term of one year with the privilege of three years 
more, at his option, the stipulated rent being $50 per month. 
Boyle went into possession under the lease, and while in 
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possession he erected a frame addition to the building which 
had been constructed by Mrs. Sanchezerey. The defend- 
ants claim that the lease contained a provision giving the 
tenant the right to remove all buildings he should con- 
struct upon the premises. The plaintiff denies that the 
lease contained such stipulation. Mrs. Sanchezerey assigued 
her contract of purchase to one Moses Horrowich, on De- 
cember 7, 1886, who completed the payments to the South 
Omaha Land Company and received a deed for the lot. 
On the 30th day of April, 1887, Moses Horrowich and wife 
sold and conveyed by warranty deed the lot to Abraham 
J. Friedlander, the plaintiff, who is still the owner thereof. 
This deed was filed for record in the county clerk’s office of 
Douglas county on April 23, 1887. Boyle on the 4th day 
of February, 1887, assigned the lease to one Thomas Hig- 
gins, and on the same day executed a bill of sale to Hig- 
gins for the frame addition erected by Boyle. Higgins 
went into possession of the premises under the lease, and 
remained in the occupancy thereof until the latter part of 
December, 1887. On the 12th day of January, 1888, 
Higgins, it is claimed, assigned the lease to Mary E. 
Hewitt, one of the defendants, and at the same time sold 
her his interest in the frame addition. The Hewitts took 
possession, and paid the rents for a time. Having quit 
paying rent, and being in default thereof, the lease was de- 
clared forfeited for that reason, and on March 19, 1888, 
the plaintiff A. J. Friedlander brought an action of forci- 
ble detainer against Harry Hewitt, the husband, before 
J. S. Morrison, a justice of the peace in and for Douglas 
county, to recover the possession of the premises. The 
justice found the complaint of the plaintiff to be true and 
rendered a judgment of restitution on the 4th day of April, 
1888. On the same day a writ of restitution was issued, 
and two days later the Hewitts were dispossessed by an 
officer under the writ. 

It also appears that some time in April, 1888, and after 

50 


786 NEBRASKA REPORTS. [ Von. 30 


Friedlander v. Ryder. 


the judgment of restitution was entered, the defendants 
Ryder & Glick recovered a small judgment before a justice 
of the peace of Douglas county against Harry W. Hewitt 
and Mary E. Hewitt, and that an execution was issued 
thereon, which was levied upon the frame addition above 
referred to, as the property of the Hewitts. The officer 
holding the execution having advertised the addition for 
sale, and the Hewitts having threatened to remove the im- 
provement, the plaintiff filed his bill in the district court 
to enjoin the sale and removal. 

A trial was had to the court, with findings and judgment 
for the plaintiff. The defendants appeal. 

It is clatmed by the appellants that the lease from Mrs. 
Sanchezerey to Boyle contained a stipulation that the ten- 
ant could remove all buildings he should erect. thereon 
during the continuation of the lease. The original lease 
was not produced on the trial, and without showing that 
it was not in existence, the defendants introduced a pur- 
ported copy thereof, which contained such a clause. 
Whether such a provision was in the original lease when 
executed is not so clear. The lease, soon after its execu- 
tion, was recorded in the county clerk’s office of Douglas 
county. The record thereof was produced at the trial, and 
it contained no stipulation authorizing the tenant to erect 
and remove buildings, nor did it prohibit the erection and 
removal of improvements. The parties to the lease were 
not called to prove its terms. Theodore Elliott and M. 
H. Ish, being called as witnesses by the defendants, testi- 
fied to having made the copy of the original lease intro- 
duced in evidence, after it had been assigned to Mrs. 
Hewitt. While it may be true that they made a correct 
copy of the paper then before them, they could not know 
that it contained the disputed clause at the time of its ex- 
ecution, as they never saw the instrument until many 
months after it was made. This testimony was not suffi- 
cient to overcome the record of the original made by the 
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county clerk. The finding of the trial court, that the orig- 
inal lease contained no such a provision, was certainly 
justified by the evidence. 

Under the lease, as established by the evidence, the ten- 
ant had a right, before the surrender of possession, to 
remove any improvements owned by him which are em- 
braced under the head of tenant’s fixtures, but the tenant 
had no authority to remove such improvements atter the 
termination of the tenancy; in other words, the tenant 
could not re-enter to remove his fixtures after the sur- 
render of possession to the landlord. In the case at bar 
the addition constructed by the tenant was not removed 
before the tenant was ousted under the writ of restitution. 
‘At is true, before the writ of restitution was served, the 
execution in favor of Ryder & Glick was levied upon 
the‘addition. But we fail to see how that could affect the 
rights of the plaintiff. These creditors, by the levy of 
their execution, obtained no greater rights in the premises 
than had their debtors, the Hewitts. If the Hewitts had 
no right to re-enter and remove the property after they had 
been dispossessed under the writ of restitution, then it 
would seem clear that their creditors had no such right. 

It is claimed that the lease was transferred to Mrs. 
Hewitt and not to her husband, and as she was not a party 
to the forcible detainer suit, she is not. bound by the pro- 
ceedings therein. It does appear from the: copy of the 
lease introduced in evidence by the appellants that it was 
assigned to her; yet it is equally certain that Friedlander, 
the plaintiff, was not aware that Mrs. Hewitt claimed any 
interest in the premises until long after this suit was insti- 
tuted. The testimony shows that her husband stated to 
the plaintiff’s agent, Andrew Rosewater, just after the 
Hewitts took possession, that the lease had been transferred 
to Mr. Hewitt. It was he who paid the rent. The tran- 
script of the detainer suit shows that Mrs. Hewitt was a 
witness for her husband on the trial of that case. There 
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is ample testimony in the record to warrant the conclusion 
that the husband was the plaintiff’s tenant. But if it be 
conceded that Mrs. Hewitt owned the improvements 
claimed as fixtures, she has forfeited all right thereto. She 
failed to pay the rent and the lease was forfeited for that 
reason. She. made no effort to remove the improvements 
prior to the taking of possession by the plaintiff of the 
leased premises, 

The plaintiff contends that he is an innocent purchaser 
and had no notice when he purchased from Horrowich 
that the tenant in possession claimed to own the addition 
in question. The testimony shows that one Hammond 
represented the plaintiff in making the purchase. The 
testimony introduced for the purpose of showing that 
Hammond had actual notice that the addition belonged to 
the tenant, is conflicting and unsatisfactory. Horrowich 
and his wife each testified at the trial that they informed 
Hammond at the time the deed was executed that the ad- 
dition did not belong to them but was the property of the 
tenant. This is contradicted by the testimony of Ham- 
mond. As a reviewing court, we only examine the evi- 
dence to see whether it sustains the finding of the trial 
court, The testimony of Hammond, if true, was sufficient 
to base a finding that the plaintiff was not chargeable 
with actual notice of the rights of the tenant. In our 
view, it is quite immaterial whether Friedlander had ac- 
tual notice of the claims of the tenant or not. The latter 
was in the open, notorious possession at the time the 
plaintiff became the owner of the lot. his was sufficient 


' notice of the rights of the tenant. (Wing v. Gray, 36 Vt., 


261; Dubois v. Kelly, 10 Barb., 508; Devlin on Deeds, 
sec. 770.) 
This brings us to the consideration of the question, Was 
the addition erected by the tenant of such a character that 
the law would permit him to remove it? The evidence 
shows that at the time the premises were leased by Boyle, 
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there stood upon the lot and attached to it a frame two- 
story building. To the front of this building Boyle, 
while in possession, erected a frame addition 24x20 feet in 
dimensions, two stories in height. It was placed upon 
wooden posts set in the ground. This addition, as well as 
the old portion of the building, was sided with shiplap. 
In the construction of the addition all the windows in the 
front of the old building were taken out, the openings 
made thereby were sealed up with boards. An opening 
was cut in the front of the upper story of the old part 
and as a means of communication between the old and new 
parts a door was hung therein. The eaves of the main 
building, where the addition joined, were cut off, and the 
roof of the two parts were so connected as to use one 
drainage. The addition next to the old part was not sided, 
but a row of studding was placed there which, as well as 
the sill of that side of the addition, were nailed to the 
main building. There is also evidence tending to show 
that the siding was removed from the front of the old 
house where the new was joined. This is denied by some 
of appellant’s witnesses. It further appears in testimony 
that the tenant at one time presented to the landlord a bill 
for repairs made by the tenant on the new part, the amount 
of which was allowed by the landlord and deducted from 
the rents. It is obvious that the new part could not be 
removed without material injury to the old portion, and if 
separated and removed neither part would be a complete 
structure. We do not deny the right to remove this ad- 
dition on the ground that it was attached to the freehold, 
but because the improvement was of such a character and 
was so annexed to the main building that its removal 
would greatly injure the demised premises. The modern 
decisiong are to the effect that a tenant can only remove 
such improvements erected by him, the removal of which 
will not materially injure the premises or put them ina 
' worse condition than they were in when he took pesses- 


790 NEBRASKA REPORTS... [VoL, 30 


K. C, & O. R, Co, v. Frey. 


sion. (Lanphere et al. v. Lowe, 3 Neb., 131; 1 Washburn 
on Real Property, sec. 27; Taylor’s Landlord and Tenant, 
sec. 550; Whiting v. Brastow, 4 Pickering [Mass.], 311.) 

We are convinced, from a careful reading of the testi- 
mony, that the improvement placed upon the leased prem- 
ises was practically an enlargement of the old building, 
and that it cannot be removed without considerable injury 
to the premises. The judgment of the district court is 


AFFIRMED. 


THE other judges concur. 


K. C. & O. R. Co. ev au. v. Louis Frey. 
[FILED NovEMBER 19, 1890.] 


1. Statutes: ConstrrurionaLiry. A bill which has but one gen- 
eral object that is fairly expressed in the title thereof, is not ob- 
jectionable on the ground that it contains two or more subjects. 


2. 


The act approved March 3, 1881, giving a laborer 
and material-man a lien upon a railway for material furnished 
and labor performed on such railway does not contain more than 
one subject and is not in conflict with the constitution. 


Error to the district court for Fillmore county. Tried 
below before Morris, J. 


Hazlett & Bates, for plaintiffs in error, cited: Cooley, 
Const, Lim. [4th Ed.], 180-1; Antonio v. Gould, 34 Tex., 
49; State v. McCracken, 42 Id., 383; Smails v. White, 4 
Neb., 353; B.& M.R. Co.v. Saunders Co., 9 Id.,510 ; State 
v. Lancaster Co., 17 Id., 85; State v. Hurds, 19 Id., 323 ;, 
Const., sec. 2, art. 3; Newherter vy. Price, 11 Ind., 199; 
State’v. Young, 47 Id., 150; Jones v. Thompson, 12 Bush 
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[Ky.], 394; Rushing v. Sebree, Id., 198; State v. Kin- 
sella, 14 Minn., 395; Boggs v. Washington Co., 10 Neb., 
298 ; White v. Lincoln, 5 Id., 514; Ee parte Thomason, 16 
Id., 238; Ives v. Norris, 13 Id., 252; Tecumseh v. Phillips, 
5 Id., 305; Jones v. Lancaster Co., 6 Id., 486. 


Maule & Sloan, contra, cited: B. & M. R. Co. v. Saun- 
ders Co., 16 Neb., 123; White v. Lincoln, 5 Id., 515; Peo- 
ple v. Mahaney, 13 Mich., 494; Santo v. State, 2 Ia., 208 ; 
Herold v. State, 21 Neb., 50. 


MaxweEL., J. 


This action was brought in the district court of Frill- 
more county against the plaintiffs in error to foreclose three 
liens claimed against the road-bed, rolling stock, etc., of the 
railway for a balance due on acontract for the construction 
of said road through Fillmore county. The first cause of 
action was for a balance due the defendant in error on a 
subcontract for grading one mile of said road. The second 
cause was for work performed on said road by one William 
Felker, and the third for work performed thereon by one 
A. Parviance. These claims were assigned to the defend- 
ant in error before bringing the action. 

On the trial of the cause judgment was rendered in favor 
of the defendant in error, and the railway company brings 
the cause into this court. The principal error relied npon 
is that the act approved March 3, 1881, making the rail- 
way companies liable for work performed and matevial 
furnished in the construction or repair of the road, is un- 
constitutional and void, because the bill contains: more than 
one subject not embraced in the title. 

In White v. City of Lincoln, 5 Neb., 515, this court 
held that where a bill has but one general object it will be 
sufficient if the subject is fairly expressed in the title. 

The question ig very fully considered in People v. Ma- 
haney, 13 Mich., 494, and it was held, in effect, that where 
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the title expressed the general purpose of the bill it would 
be sufficient. 

The object of the framers of the constitution was not to 
embarrass legislation by making Jaws unnecessarily re- 
strictive in their scope and operation, and thus greatly 
multiply their number, but it was intended that a pro- 
posed measure should stand upon its own merits, and 
that the several members of the legislature should be ap- 
prised of the purpose of the act when called upon to 
support or oppose it; in other words, members were 
prohibited from joining two or more bills together in order 
that the friends of the several bills may combine and pass 
them. It ‘was never designed to place the legislature in a 
straight jacket and prevent it from passing laws having 
but one object under an appropriate title. The act in this 
case was designed to secure persons aiding in the construc- 
tion of a railway, by furnishing either labor or material, 
from being defrauded out of their just dues on a contract. 

It is a well known fact that, prior to the taking effect of 
the act in question, subcontractors not unfrequently failed 
to pay their employes or persons who had furnished ma- 
terial, and the act in question was designed to remedy that 
evil. The railway companies to a great extent can pro- 
tect themselves by withholding from the subcontractors 
the money due until the legitimate claims against such sub- 
contractors for labor and materials have been paid. 

The judgment of the court below is right and is 


AFFIRMED. 


Tue other judges concur. 
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A. BE, ALEXANDER, APPELLEE, V. CLARK WILCOX ET 
AL., APPELLANTS. 


[FILED NovEMBER 19, 1890.] 


J. Adverse Possession. Where a person has been in the open, 
exclusive, notorious, adverse possession of real estate as owner 
for ten years, he thereby acquires an absolute title to the lands 
free from the lien created by a tax deed on the property, issued 
prior to the commencement of such adverse possession. D’ Geile 
v. Sheldon, 27 Neb., 829. 


2. A tax deed issued more than five years after the expiration of the 
time to redeem from the tax sale is invalid, and creates no lien 
upon the real estate therein described. 


_ APPEAL from the district court for Cass county. Heard 
below before FIELD, J. 


Beeson & Root, for appellants, cited: Preston v. Van 
Gorder, 31 Ia., 250; Jarvis v. Peck, 19 Wis., 84; Sayles 
v, Davis, 22 Wis., 225; Dougherty v. Henarie, 47 Cal., 14; 

- Blackwell, Tax Titles, 544, and citations; Wygant v. Dahl, 
26 Neb., 562; D’ Gette v. Sheldon, 27 Id., 829. 


Norval, J. 


This suit was brought by A. E. Alexander on the 7th 
day of August, 1888, in the district court of Cass county, 
to foreclose two tax liens. The petition contains two 
counts. The first cause of action is based upon a tax . 
deed bearing date July 11, 1870, and the second is upon 
a tax deed issued on October 13, 1885, upon a certifi- 
cate of purchase dated September 13, 1875. The answer 
sets up the statute of limitations, and to the first cause of 
action the further defense that the tax purchaser failed to 
pay the taxes levied and assessed on the land after the pur- 
chase; that the land was sold for such subsequent taxes to 
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one Perry Walker, and that a tax deed was afterwards 
issued to said Walker. 

' Upon a trial to the court a decree was entered in favor 
of the plaintiff, foreclosing the tax liens. The defendants 
appeal. 

The facts in the case are undisputed. On the 25th day 
of September, 1866, one J. J. Monroe purchased at tax 
sale the east half of the southeast quarter of section 8, town 
10, range 14, in Cass county, for the taxes levied thereon 
for the year 1865, amounting to $11.52, and that he re- 
ceived a certificate of purchase from the county treasurer. 
Monroe afterwards paid the taxes on the Jand for the years 
1869, 1872, 1874, 1875, 1878, and 1880, amounting, in 
the aggregate, to $30.30. On ‘the 11th day of July, 1870, 
he surrendered said certificate to the treasurer and received 
a tax deed for said land, to which the treasurer failed to 
attach his official seal On the 11th day of January, 
1885, Monroe sold and conveyed the land to the plaintiff. 

On the 15th day of September, 1875, one S. N. Mer- 
riam purchased from the treasurer of Cass county the 
northwest quarter of the southeast quarter of section 8, 
same town and range, for the taxes of 1874, for the sum 
of $7.43. Afterwards he paid the taxes assessed thereon 
for the years 1863, 1875, 1877, 1878, 1880, 1881, and 
1882, amounting in the aggregate to $34.82. On the 13th 
day of October, 1885, the plaintiff A. E. Alexander, being 
the owner of the tax certificate, presented it to the treas- 
urer and received a tax deed for the lands, 

On the 8th day of September, 1868, the taxes levied on 
the land first above described for the year 1867, being un- 
paid and delinquent, the land was sold by the treasurer to 
one Perry Walker, and a certificate of purchase was de- 
livered tohim. On the Ist day of September, 1874, the 
treasurer executed and delivered to said Walker a deed to 
the land, which deed conveyed no title for the reason 
that ‘it does not bear the seal of the county treasurer. Sub-. 
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sequently Walker conveyed by quitclaim deed to Robert 
Maxwell, who afterwards conveyed the lands to the de- 
fendant Clark Wilcox on the 26th day of January, 1875. 
Wilcox immediately took possession of the land, and has 
been in the continuous, open, notorious, exclusive, adverse 
possession thereof ever since. The defendant Gilmore 
holds a mortgage on the premises given by his co-defend- 
ant Wilcox. 

Are the plaintiff’s actions barred by the statute of limi- 
tation? It will be observed that the tax deed, which is 
made the foundation of the first count of the petition, was 
issued July 11, 1870, or more than eighteen years prior to 
the commencement of this suit. The same land included 
in that deed was again sold for taxes to Perry Walker, and 
a tax deed was issued to him September 1, 1874. The 
defendant Wilcox purchased this tax title on January 25, 
1875, and immediately took possession of the land. He 
had been in the open, exclusive, adverse possession thereof 
as owner for more than ten years prior to the bringing of 
this suit. He thereby acquired an absolute title to the 
land free from the tax lien acquired by the plaintiff prior 
to Wilcox’s possession. 

The precise question here involved was before this court 
in D’ Gette v. Sheldon, 27 Neb., 829. That was an action 
to foreclose a tax lien. The delsns was ten years’ adverse 
possession. Judge MAXWELL, in the opinion of the court, 
says: “It was the evident intention of the legislature to 
limit the time in which to bring an action for the fore- 
closure of tax liens to five years from the time the cause 
of action accrued. This is in conformity to the general 
purpose of the statute of limitations, that stale claims 
shall be barred. The whole tenor of the legislation of 
this state has been in favor of the repose of titles to real 
estate after a fair opportunity has been given any party 
claiming ‘an adverse interest therein to assert his claim 
thereto. Hence an action for the possession of real estate 
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must be brought in ten years; otherwise it is barred. This 
gives security to titles, and is designed to be and is a stat- 
ute of quiet enjoyment. The statute in effect says to every 
one: Here is a party in possession of real estate as owner, 
If you dispute his claim, you must assert your rights in 
the courts within the period fixed by law, or the doors of 
the courts will be closed against you. This applies to 
every one. The law does not distinguish between claims 
and claimants, but gives to the adverse occupant for ten 
years an absolute title in fee.” We see no reason to doubt 
the correctness of that decision. It follows that the rights 
of the plaintiff are cut off by the adverse possession of:the 
defendant. 

Again, the first cause of action is barred by the special 
limitation fixed by the statute for the foreclosure of tax 
liens. The plaintiff never acquired any title under the tax 
deed, but the same was void on account of the omission of 
the treasurer’s seal therefrom. He acquired a lien on the 
Jand for the amount of the taxes paid, but the cause of ac- 
tion to foreclose such lien accrued at the date of the deed. 
He could have brought his suit for that purpose immedi- 
ately on the delivery of the deed. He cannot now, after 
the lapse of eigh'cen years, assert his claim. 

The tax i referred to in the second count of the peti- 
tion, was based upon a tax certificate issued and dated Sep- 
tember 15,1875. Section 179, chapter 77, Compiled Stat- 
utes 1889, authorizes the owner of any certificate of tax 
sale to foreclose the same by bringing an action for that 
purpose, “at any time before ihe expiration of five years 
from the date of such certificate.” 

Sec. 180 of the same chapter provides that, “If the 
owner of any such certificate shall fail or neglect cither to 
demiand a deed thereon, or to commence an action for the 
foreclosure of the same, as provided in the preceding sec- 
tion, within five years from the date thereof, the same 
shall cease to be valid or of any force whatever, either as 
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against the person holding or owning the title adverse 
thereto, and all other persons, and as against the state, 
county, and all other municipal subdivisions thereof.” 

It has been held by this court in a number of cases 
that an action to foreclose a tax certificate cannot be 
brought until the time given to redeem has expired, and 
that such suit is barred after the expiration of five years 
from the time the cause of action accrued. (Helphrey v. 
Redick, 21 Neb., 80; Parker v. Matheson, Id., 546 ; D’ Glette 
v. Sheldon, 27 Id., 829.) 

It follows from the reason of those cases, that where a 
tax deed is demanded after the expiration of five years 
from the time limited by law for the redemption from 
a tax sale, no lien is acquired by such deed. The tax 
deed to Alexander not having been issued until October 
18, 1885, or more than ten years after the date of the 
certificate, and more than seven years after the expiration 
of the time to redeem, it is plain that the plaintiff acquired 
no rights in the land thereby. The lien acquired by the 
issuing of the tax certificate of September 15, 1875, was 
barred when the tax deed was issued thereon. The plaint- 
iff could not revive the lien by afterwards taking out a tax 
deed. 

What effect the subsequent sale of land, on which a tax 
deed is outstanding, has on the holder of such prior deed, 
it is unnecessary to decide. The judgment of the district 
court is reversed and the action dismissed. 


REVERSED AND DISMISSED. 


THE other judges concur. 
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’ Lucren W. Coy rr au. v. RicHarp D. JongEs ET AL, 
AND 

Maratuon County Bank v. RictarD D, JONES ET AL, 


[FILED NovEMBER 25, 1890.] 


é 


1, Limitations: QuasI-PENAL ACTIONS: STOCKHOLDER’s L1A- 
BILITY. Section 136, chap. 16, Compiled Statutes, which makes 
stockholders in a corporation liable for debts contracted by the 
corporation while its officers are in default in publishing an an- 
nual notice stating “ thg amount of all of its existing debts,” is 
quasi-penal, only, but is not a penalty, the evident purpose being 
to secure the rigbts of creditors, and an action to recover such 
debts is not barred by the statute of limitations in one year. 
(Howell v, Roberts, 29 Neb., 483.) 


Error to the district court for Webster county. Tried 
below before GasLin, J. 


Kaley Bros., for plaintiffs in error. 
Case & MeNeny, contra. 


Per CuRIAM: 


The plaintiffs in error brought their action in the court 
below alleging that on February 4, 1884, the Nebraska 
Lumber Company, of Red Cloud, in said county, became 
a duly authorized corporation under the laws of this state, 
of which corporation the defendants were stockholders and 
members, and were responsible as such under section 136, 
chap. 16, Compiled Statutes. That on April 10, 1888, the 
plaintiffs recovered judgment in the court below, against 
the said corporation, upon certain promissory notes given 
for goods sold and delivered to it for $1,975.84, and costs, 
for the collection of which final process was issued and 

‘ served, and returned nulla bona, and that said corporation 
was thenceforward, and hitherto insolvent. 
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The plaintiffs further alleged that for more than one 
year next prior to the time of contracting said indebted- 
ness, the corporation had not given notice of the amount of 
its existing debts in a newspaper printed in said county, or 
elsewhere, as required by the statute, of its incorporation, 
by reason of which default the defendants, as stockholders, 
became personally liable for the debts and for said judg- 
ment recovered against the Nebraska Lumber Company. 

To this complaint the defendants demurred as insuffi- 
cient to constitute a cause of action, which defense the court 
below held to be sufficient, and gave judgment thereon. 

From the record it appears that this action was brought 
in the court below on September 28, 1888, to secure the 
rights of the plaintiffs, as creditors, against the defendants 
as stockholders of a defaulting and insolvent corporation. 

The defendants’ counsel, in their brief, maintain that 
this is a penal action merely, and under section 13 of the 
Civil Code, that an action for a penalty, or forfeiture, can 
only be commenced within one year after the cause of ac- 
tion shall have accrued, citing twenty precedents in support 
of their view, and endeavoring to bring the case within 
their premises. : 

It is only necessary to state that this question has here- 
tofore been considered by the court; that it was fully con- 
sidered on a reargument to the court in the cise of Howell 
v. Roberts, at the last term, 29 Neb., 483, in which it was 
held that sec. 136 of chap. 16, Comp. Stats., under which 
this action was brought, and “ which makes stockholders in 
a corporation liable for debts contracted by the corporation 
while its officers are in default in publishing an annual 
notice stating the amount of all the ewisting debts of the cor- 
poration, is guasi-penal, but is not a penalty; the evident 
purpose being to secure the rights of creditors, and an ac- 
tion to secure the rights of creditors, and to recover such 
debts, is not bared by the statute of limitations in one 
year.” (White v. Blum, 4 Neb., 563; Smith v. Steele, 8 Id., 
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115; Garyison v. Fowe, 17 N. Y., 458; Doolittle v. Marsh, 
11 Neb., 243.) 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 

The Marathon County Bank, as plaintiff in error, alleges 
that on April 13, 1888, it recovered a judgment against the 
same corporation, in the district court of Webster county, 
on a promissory note of Kriegsman & Co. for $1,542.66, 
with interest at ten per cent per annum, payable to said 
corporation on January 8, 1886, dated November 9, 1885, 
and indorsed by the defendant R. D. Jones, as president 
of said corporation, whereby the corporation was liable 
for the same, for the sum of $1,920.50 and costs, for the 
collection of which final process was issued and served, 
and returned nulla bona, and that said corporation was 
thenceforward and hitherto insolvent. 

Under the same conditions and terms the court below 
gave judgment for the defendants and against the plaintiff 
in error, and upon the same conditions and terms of the 
preceding case, the judgment is reversed and the cause 
remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


H. E. Brown v. Grorae Z. Work ET AL, 
CFiLED November 25,1800.) 


Fraudulent Conveyances: UNAUTHORIZED PREFERENCE oF 
Crepirors. B. was the owner of a stock of goods valued at 
$4,200, and real estate valued at $1,500, and was indebted to ten 
creditors and firms to the amount of $5,000, The largest cred- 
itor was R., amounting to $1,800, not yet due. As security toR., 
B. delivered to him a mortgage on his real estate and a chattel 
mortgage of his entire personal property. In an attachment 
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proceeding brought by one of the other creditors, held, that the 
mortyages to R. constituted a fraudulent disposition of the 
property of B. (See W. V. Aforse & Co. v. J. F. Steinrod & Co., 
29 Neb., 108.) 


Ernor to the district court for Johnson county. Tried 
below hefore APPELGET, J. 


C.K. Chamberlain, and D. F. Osgood, for plaintiff in 
error, cited: Waples, Att. & Garn. [Ed. 1885], 56-7, and 
note 1; Grimes v. Farrington, 19 Neb., 45; Deitrich v. 
Hutchinson, 20 Id., 52; Hunter v. Soward, 15 Td., 215; 
Thurber v. Sexauer, Id., 541; Steele v. Dodd, 14 Id., 496; 
Hilton v. Ross, 9 Yd., 409; Kerr, Frand & Mistake, 384; 
Clemens v. Brillhart, 17 Neb., 335. 


8. P. Davidson, contra, cited: Holland v. Bank, 22 
Neb , 572, 583; Rothell v. Grimes, Id., 526, 531; Mayer 
v. Zingre, 18 Id., 458. 


Conn, Cu. J. 


This cause comes up on error from the district court of 
Johnson county. 

On the 18th of August, 1888, plaintiffs (who are de- 
fendants in error here) commenced an action in the district 
court for Jobnson county against H. FE. Brown, (the plaint- 
iff in error here) to recover from him the sum of $420.60 
and interest thereon. The same being due for goods ane 
merchandise purchased from them by said Brown. At 
the time of commencing said action said plaintiffs filed an 
affidavit for an attachment against Brown and for gar- 
nishee process against one James D. Russell as garnishee. 
The two grounds alleged in the affidavit for attachment 
were: 

First—Fraud practiced by said Brown in misrepresent- 
ing his financial standing in order to obtain the goods on 
credit; and, 

51 
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Second—Averring that said Brown had sold and dis- 
posed of his property, or a large part of it, for the pur- 
pose of placing it beyond the reach of, and of cheating. 
and defrauding, his creditors. 

An order of attachment was issued and notice in gar- 
nishment was served upon Russell, and certain other prop- 
erty was attached. A motion was made by Brown to 
discharge the attachment, supported by affidavits, in which 
it was sought to controvert the allegations in the affidavit 
for attachment; and afterwards the plaintiffs filed addi- 
- tional affidavits sustaining the original affidavit and sup- 

porting the attachment. Upon these affidavits a hearing 
was had by the court after Russell, as garnishee, had an- 
swered as such, and his answer was also relied upon in 
support of the attachment by plaintiffs; and upon. this 
hearing the court found that the preponderance of the 
proof sustained the attachment, and, therefore, the motion 
to discharge the same was overruled, to which said Brown 
excepted, and brings the cause to this court by petition in 
error. 

Although stated differentially, there is, substantially, but 
one error assigned, that. of the overruling the motion of 
the plaintiff in error to discharge the attachment, in the 
court below. The grounds of the motion were: 

1. Because the facts stated in the affidavit were not suf- 
ficient to justify the order. : 

2. That the statements of fact were not true. 

The substantial part of the affidavit was that “the de- 
fendant has obtained credit to said amount, and has been 
able to and did contract said debt by reason of fraudu- 
lently misrepresenting his financial standing, and by fraud 
said defendant has since, as aftiant is informed, and avers 
the fact to be, sold and disposed of his property, or of a 
large part thereof, for the purpose of placing it beyond the 
reach of, and of cheating and defranding, his creditors.” 

Upon the trial the plaintiff offered this affidavit, and 
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those of W. H. Longmoor, and R. G. Work, in evidence. 
The defendant offered his own, and those of H E. Brown, 
D. F. Osgood, C. R. Chamberlain, and J. D. Russell. 
The salient facts proved by this evidence, and as to which 
there is little, if any, conflict are, that on August 8, 1888, 
the plaintiff in error was the owner of a stock of goods of 
about the value of $4,200, and of real property in the vil- 
lage of Elk Creek of from twelve to fifteen hundred dol- 
lars, and was indebted to the amount of about $4,000, 
$1,800 of which was owing to James D. Russell, or to the 
bank, of which he was manager, not then due; Brown 
having previously executed a chattel mortgage to Ella 
Longmoor upon a part of his stock of goods, or to all the 
groceries of his stock, to secure an indebtedness to her of 
$1,875, neither of which, the groceries or the debt, is in- 
cluded in the assets or liabilities of Brown, who executed 
and delivered to Russell, to secure his claim of $1,800, a 
mortgage of all his real estate, and also a chattel mortgage 
upon his entire stock of merchandise, both of which con- 
veyed to Russell the entire property of Brown. The 
chattel mortgage provided that whenever the mortgagee 
should deem himself insecure of his debt he might take 
immediate possession of the property. These mortgages of 
Brown to Russell constitute one of the grounds set up, or 
so intended to be, for the attachment.. And the evidence 
in the trial court fairly raised the question whether, or not, 
a debtor may execute a mortgage, or mortgages, to a cred- 
itor, or creditors, whose claims amount to less than one- 
third of the value of his property, and less than one-half 
of the entire debts owing by him; upon both his entire real 
-and personal property, without being chargeable with fraud 
against other creditors who may be thereby left without 
other security, or any fund in the hands of the debtor for 
their payment other than the equities of his estate, if any. 
_ Thi question was before the court and considered in the 
several cases of Morse & Co. v. Steinrod & Co., Smith & Co. 
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v. The Same, and Farwell & Co. v. The Same, 29 Neb., 
108. ‘These cases were consolidated, and, in the opinion, 
the court, by Judge Maxwext, held that “A creditor may 
secure his own debt by taking adequate security, but he 
cannot cover up all of a debtor’s property, so that other 
creditors cannot reach it, where such property greatly ex- 
ceeds in value the amount of his claim. The law was 
never intended to permit a debtor to place a blanket mort- 
gage on all his personal property to secure a debt of but a 
smal] portion of the value of such property, and thus pre- 
vent other creditors from appropriating the same to the 
payment of their claims. * * * Other creditors have 
rights in the premises which he must respect by limiting 
his security to a sufficient amount to satisfy his claim.” 

The case at bar comes quite within the principle of this 
opinion. Practically a small excess of security sufficient 
for accruing costs and expenses, accruing interest, and pos- 
sibly for a depreciation in values would be justifiable, but 
where the excess of security isso great as to show either an 
utter disregard of the rights of other creditors, or a dispo- 
sition to cut them off from an opportunity to secure their 
claims, subject of course to the preference which the law 
gives to superior vigilance and activity, the giving of se- 
curity on the part of the debtor, and the taking of it by 
the creditor, with the knowledge of the existence of the 
claims of other creditors, actual or implied, must be held 
to be fraudulent as to them. 

The first cause set up in the affidavit for attachment will 
not be further considered, as one sufficient ground will sus- 
tain the action, though there may be others relied upon by 
the plaintiff and not sustained. The judgment of the dis- 
trict court is 


AFFIRMED, 


THE other judges concur. 
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JAMES D. Russennt v. Hans P. Lav. 
[FiLeD NoVEMBER 25, 1890.] 


1. Chattel Mortgage: SALE sy First MorTGAGEE: SURPLUS. 
B.,a merchant in failing condition, gave a morigage to R. on 
his stock of goods valued at $4,000, and also on his real estate, 
to secure debts of $1,800, and delivered possession of the goods. 
On the following day B. executed a second mortgage on the 
goods to secure L. of a debt of $286.86, and, following this, 
other mortgages to other creditors, ‘of all of which R. had full 
knowledye, and.was given formal notice by L. of his secondary 
lien on the goods. R. sold the goods at private sale, satisfying 
his own claim, witha surplus retained in his bands of $237.50, 
and tarned back to B. the remainder of the goods which was 
immediately appropriated by other creditors than L., who was 
without opportunity of notice. L. brought his action against 
R. for the amount of the surplus, which, in the meantime, had 
been garnished by W. B. & Co. foreign creditors, in an attach- 
ment against B. R. appeared and answered as garnishee, fail- 
ing to disclose the claim and secondary lien of J.., but, nnder an 
order to pay the $237.50 into court, on the judgment of W. B. 
& Co., paid the same to their attorney of record, without a gat- 
isfaction of the order. On the trial of L.’s action for the sar- 
plasagainst R. judgment was for the plaintiff, and, upon review, 
it is held, that the blanket mortgage of R. was void, that he paid 
out the surplus in his hands, as garnishee, improvidently, and 
is liable for that amount to L. ‘ 


2. Garnishment: LIABILITY OF GARNISHEE. A garnishee an- 
swering to proceedings in attachment stands in the impartial 
attitude of a stake-holder between the parties, and is liable for 
the property in his hands and the amount of his indebtedness, 
which can only be discharged by the delivery of the property, 
or money, into the court, in compliance with its orders. 


Error to the district court for Johnson county, Tried 
below before Broapy, J. 


8S. P. Davidson, for plaintiff in error, cited: Tallon v. 
Hlison, 3 Neb., 75; Herman, Chattel Migs., 235-6 ; 
Faulkner v. Meyers, 6 Neb., 418; Burnham v. Doolittle, 14 
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Id., 214; Smith v, Ainscow, 11 Id., 478; Reed v. Fletcher, 
24 Id., 486, 452; Zurner v. Killian, 12 Id., 585, 586; 
Densmore v. Tomer, 14 Id., 395; Lee v. Gregory, 12 Id., 
284; Davenport Plow Co. v. Merwis, 10 Id., 321; Simmons 
Haw. Co. v. Brokaw, 7 Id., 409; Grimes v. Connell, 283 
Id., 187. 


J. M, Stewart, and H. F. Rose, contra, cited: Turner v. 
Killuin, 12 Neb., 586; Jones, Chattel Mtgs., sec. 691, and 
cases cited; Lininger v. Herron, 18 Neb., 450; 23 Id., 
197; Code, secs. 224-5, 244-49; Iitzgerald v. Hollings- 
worth, 14 Neb., 188; Hollingsworth v. Fitzgerald, 16 Id., 
492; Clark v. Foxworthy, 14 Id., 241; Edney v. Willis, 23 
Id., 63; Smith v, Ainscow, 11 Id., 478; Reed v. Fletcher, 
24 Id., 452. 


Cogs, Cx. J. 


On March 26; 1889, defendant in error, as plaintiff, 
filed his petition in the district court for Johnson county 
against the plaintiff in error and Noyes, Norman & Co., 
A. B. Symms & Co., W. V. Morse & Co., R. L. MceDon- 
ald & Co., D. F. Osgood, and C. K. Chamberlain as joint 
defendants, alleging that on August 9, 1888, plaintiff and 
all the defendants except Osgood and Chamberlain were 
creditors of one H. E. Brown, a merchant at Elk Creek, 
Nebraska; that on the 9th day of August, 1888, said 
Brown gave a chattel mortgage on his stock of goods to 
said Russell to secure the amount due him—$1,800—which 
was the first lien on said goods; that afterwards, but on the 
same day, said Brown gave plaintiff Lau a second mort- 
gage to secure $286.86; that on August 10, 1888, said 
Brown gave a third mortgage to said Noyes, Norman & Co., 
to secure $449.15; that afterwards, but on the same day, said 
Brown gave a fourth mortgage to A. B. Symms & Cov., to 
secure $218; that afterwards said Brown gave a fifth 
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mortgage to W. V. Morse & Co., to secure $267.80; and 
afterwards said Brown gave a sixth mortgage to R. L. 
McDonald & Co., to secure $336. Said Russell’s mort- 
vage was the first lien, said plaintiff Lau’s mortgage was 
the second lien, and by its terms was made subject to said 
Russell’s mortgage; and each of the other mortgages was, 
by its terms, made subject to the said mortgages of said 
Russell and said plaintiff Lau. 

The petition further alleges that on the 9th day of Au- 
gust defendant Russell took possession of the said stock 
of goods for the purpose. of foreclosing his lien thereon; 
that notwithstanding the rights of said plaintiff Lau, said 
defendants Russell and Osgood, as agent and attorneys for 
Noyes, Norman & Co. and A. B. Symms & Co., and said 
Chamberlain acting as agent and attorney for W. V. Morse 
& Co. and R. L. McDonald & Co., conspiring together for 
the purpose of cheating and defrauding said Lau, without 
any legal foreclosure of their mortgages, and without notice, 
proceeded to sell said stock of goods, and received as the 
proceeds of such sale three thousand and fifty dollars; 
that out of said proceeds said Russell, although his claim 
thereon was only $1,800, appropriated and converted to 
his own use $2,500, and said Osgood and Chamberlain, for 
their said clienis, wrougfully converted to their own use 
the balance remaining and being in their hands as the pro- 
ceeds of such sale, to-wit, the sum of $1,450; that nothing 
has been paid on said Lau’s claim, which remains due, with 
ten per cent interest thereon from August 9,1888. Where- 
fore plaintiff prays for an aecounting of the moneys re- 
ceived by said defendants from said sale, and for judgment 
against defendants for $286.86 and said interest. 

The petition contains the averments, in addition to those 
mentioned, that of the money i..cived from sales of 
mortgaged property, “the defendant Russell, although his 
claim upon said fund was but $1,800 and no more, appro- 
priated.and converted to his own use and benefit the sum 
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of $2,500.” Paragraph five alleges non-payment of 
plaintiff’s note and mortgage, “and that plaintiff is entitled 
to have the same paid by defendants from the proceeds of 
the sale of said mortgaged property, so as aforesaid made 
by defendants.” 

The defendant creditors who participated with Russell 
in the profits of the sales of the mortgaged goods, were 
non-residents and could not be found. 

Plaintiff in error filed his separate answer, admitting the 
receipt by him, from the sale of the mortgaged property, 
of $237.50 in excess of the sum secured by his mortgage, 
but alleging payment to Work Brothers under an order of 
court, in an attachment suit against him as garnishee, for 
a defense as to this $237.50. 

The reply “denies that any valid binding or final order 
was made therein against said defendant as garnishee, re- 
quiring him to pay to said Work Brothers all or any por- 
tion of the moneys received by said Russell from the sale 
of said mortgaged goods and chattels, and alleges that said 
defendant was not compelled by any judgment, order, or 
process of said court so to pay over said money as garnishee 
or otherwise. 2. If any payment was so made by said 
defendant by virtue of said pretended order against him 
as yarnishee, the same was wholly voluntary on his part, 
and made with notice, actual and constructive, of the lien 
of plaintiff on said mortgaged goods, and with full knowl- 
edge of the plaintiff’s rights in the premises,” 

The cause was tried to the court, who found the facts as 
follows: “The court being fully advised in the premises, 
finds in favor of defendant Russell and against plaintiff as 
to all the mortgaged property not sold by defendant Rus- 
sell under his mortgage, and as to the allegation of fraud 
and conspiracy against him. The court further finds iu 
favor of plaintiff and against said Russell as to the bal- 
ance of the proceeds of the property sold by said Russell 
over and above his mortgage debt, and the court finds that 
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the amount of the proceeds of said sale over and above 
said mortgage debt is $237, the court finds there is due 
plaintiff from said defendant thereon the sum of $237.” 

Upon this finding judgment was entered for said sum of 
$237 and costs taxed at $20.48 against defendant Rus- 
sell, whose motion for a new trial was first overruled. 

By a more careful inspection of the record than is set 
forth by counsel, it appears that the mortgagor made the 
transfer on August 8, 1889, and the plaintiff in error took 
possession of the stock of goods on the 9th following ; that 
later, on that day, the chattel mortgage to the-defendant in 
error was executed. On the 11th following the defend- 
ant’s attorney wrote to the plaintiff urging him to have the 
goods invoiced and his mortgage legally foreclosed by a pub- 
lic sale, upon twenty days’ notice, rather than at a private 
sale, as it had been understood he contemplated doing. On 
the 15th following, this letter of the attorney was acknowl- 
edged and reply made by the plaintiff that he was having 
an invoice of the goods taken that day, and, when com- 
pleted, he would sell $1,800 worth to some one at private 
sale, or would give twenty days’ notice and sell at auction. 
On September 1 the attorney again wrote to the plaintiff in 
error expressing surprise that on going to Elk Creek the 
week before he found that the plaintiff had disposed of the 
goods without notice to defendant and advising the plaint- 
iff of his client’s intention to make a common defense in 
the anticipated replevin suit of another creditor of the 
mortgagor, and explaining that it was the plaintiff’s duty 
after satisfying his own claim, even in the manner he had, 
to deliver the remnant to his client as the next junior 
mortgagee, and prior creditor to all others. After dispos- 
ing at private sale of $2,037 of the goods the mortgagee 
returned the remainder to the mortgagor, and, in fact, to 
the other creditors junior to the defendant in error. 

On March 26, 1889, this action was commenced in the 
court below, and a summons issued of which the defendant 


810 NEBRASKA REPORTS. [ Vor. 30 


Russell v, Lau. 


had service. On May 7, following, in the attachment pro- 
ceedings of Work Brothers & Co. v. Brown, the mortgagor, 
the plaintiff in error, answered as garnishee, setting up his 
mortgage on the stock of goods for $1,800, admitting the 
sale of $2,040 worth at private sale, without notice, and 
the delivery back to the mortgagor of the remainder before 
service of notice of garnishment. His answer stated that 
“some time after he had taken possession of the goods he 
was told by Mr. Rose that he had taken a chattel mortgage 
from defendant in favor of H. P. Lau & Co., of Lincoln, 
to secure a claim due them. The ‘morigages, which were 
delivered to Chamberlain and Osgood for other creditors, 
and that in favor of H. P. Lau & Co, were all executed 
and delivered after he had taken possession of the prop- 
erty and during the time he remained in possession of it.” 

It will be observed that no mention is made in this an- 
swer of the demand of the defendant in error that he should 
sell the goods, if at all, at public sale, after notice, nor of 
the commencement of this action in the court below, for 
the surplus of sales in his hands, the subject in garnish-. 
ment. But had he done so the order of garnishment 
would have properly been made as it was, that he pay the 
surplus into court, and had he complied with the order the 
amount of the surplus would doubtless have been ordered 
to be paid over to the defendant in error. But the plaint- 
iff in error, as garnishee in the attachment proceedings, 
having, in violation of the order of the court in that case, 
paid the money into the hands of the attorney for the 
plaintiffs in attachment, it followed that the trial court ren- 
dered judgment for a like amount for the plaintiff there. 

In the first part of the plaintiff in error’s argument, 
under subdivision IV of his brief, he directs attention to 
the fact that before the execution of the chattel mertgage 
under which the defendant in error claims rights in this 
action, the plaintiff in error had taken possession of the 
goods by virtue of his prior mortgage, and thence argues 
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that the mortgagor, not being in possession of the goods at 
the date and delivery of the subsequent mortgages, could 
not convey any title or lien to defendant in error, and 
further, the plaintiff in error, having taken possession of 
the govods, continued to sell the same at retail with the 
knowledge and consent of the mortgagor, it was the same 
disposition of the property in fact, so far as the other 
creditors were concerned, as if the mortgagor had continued 
to sell the same at private sale after the execution of the 
subsequent mortgages to other creditors. 

It is presumed that the main part of this argument is 
intended to be predicated upon the theory and supposition 
that the mortgage to the plaintiff in error was a legal and 
sufficient instrument, in which condition it has been held, 
and is the settled law of this state, that the execution, de- 
livery, and filing in the proper office, of a valid chattel 
mortgage, conveys to the mortgagee the legal title to such 
chattels; and it would, therefore, be altogether doubtful if 
the subsequent mortgage to the defendant in error would 
have conveyed any title to the goods then in the pos- 
session of the plaintiff in error, and being sold to satisfy 
his prior mortgage. 

But iu the recent case of H. E. Brown, plaintif’ in error, 
v. George L. Work et al., defendanis in error, in an opinion 
at the present term, ante, p. 800, it was held that this 
identical mortgage having been taken upon the entire 
personal estate of the mortgagor, of a value largely in ex- 
cess of the debt to be secured, and of the creditors’ claims, 
was fraudulent and void as to the other creditors of the 
mortgagor who would be, in case this mortgage were held 
valid, thereby cut off from any security of their respective 
claims. This mortgage, then, being void, did not stand in 
the way of that of the defendant in error, the validity of 
which. is not otherwise questioned. This I think disposes 
of the more important part of the argument of the plaintiff: 
in error. _His further argument that, if the defendant’s 
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mortgage was worth anything at all, he had the first lien 
on the remnants turned back to the mortgagor, and was 
obliged to exhaust that remedy before charging the surplus 
of $237.50 garnished by Work Brothers & Co., whose only 
lien was upon that surplus, is sufficiently answered in the 
reply of the plaintiff below, and not traversed on the trial, 
that the sales of the goods were private sales, without notice 
to creditors, and that before the plaintiff was informed of 
the transaction, and on the same day the mortgagor was 
again in possession, the remainder of the goods was given 
up, taken away, and appropriated by other creditors with- 
out any probability of plaintiff’s recovery from that source. 
This allegation was sustained on the trial, and was not 
contradicted by any evidence in the case. Under these 
circumstances, the plaintiff below pursued his only remedy. 

The defense in the court below was the fact of the pdy- 
iment of the surplus under an order of court into the hands 
of the attorney of record for the attachment proceedings of 
Work Brothers & Co., against the mortgagor, to which 
tne plaintiff in error had answered as garnishee. 

The judgment in attachment was entered May 23, 1889, 
for $434.68, with a finding as to the amount in the hands 
of the garnishee, and an order that he pay that amount into 
the court, to be applied on the judgment of the plaintiffs 
within twenty days from that date. 

Tt was in evidence on the trial that the defendant paid 
the amount, $237.50, to the attorney of the firm of Work 
Brothers & Co., who were residents in Chicago, and not 
into the court, subject to its order and distribution. The 
payment was not made in the court house, nor was any 
part of it then entered there of satisfaction. It was also in 
evidence that the defendant had full knowledge of the pri- 
ority of the second mortgage over that of other creditors 
as well as a direct notice from the plaintiff’s attorney that 
he would be held responsible, in this action, for the sur- 
plus in his hands from the sale of the goods, and for its 
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proper application to the prior lien, thus establishing the 
superior claim of the defendant in error, over that of the 
plaintiff in attachment, to the surplus in the hands of the 
garnishee. The court, in view of this evidence, held that 
this payment by the garnishee was not a satisfaction of the 
order. 

Sec. 224, Civil Code, provides that in proceedings under 
attachment, if the garnishee is possessed of any property 
of the defendant, or is indebted to him, the court may 
order the delivery of such property, and the payment of 
the amount owing by the garnishee into court, and (in sec. 
225) if he fail to comply with the order of the court, the 
plaintiff may proceed against him in an action in his own 
name, and such proceedings may be had as in other actions, 
and judgment may be rendered for the plaintiff for what 
shall appear to be owing by him to the defendant, and for 
the costs of the proceedings against the garnishee. Under 
these provisions, the court assumed jurisdiction and au- 
thority to determine the question of superiority and that of 
the liability of the garnishee to a strict compliance with the 
order of the court. 

In the case of Wilson v. Burney, 8 Neb., 39, where the 
garnishee appeared and answered inconclusively, and an 
order was made requiring him to pay a certain sum, owing 
by him to the defendant, into court, from which no appeal 
was taken, and default having been made by the garnishee, 
the judgment was paid after execution, by the defendant’s 
surety, who recovered the amount in an action against the 
garnishee, which was affirmed on error, holding the gar- 
nishee to the strict order of the court, and that the surety 
was subrogated to the rights of the plaintiff. 

And subsequently, in Hollingsworth v. Fitzgerald, 16 Neb., 
492, it was also held that ‘in an action by an attachment 
plaintiff against a garnishee founded upon an order of 
court, made upon the answer of the garnishee to pay money 
into court, the order is not conclusive as to the indebted- 
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ness of the garnishee, nor as to his rights, and the question 
of indebicdness at the time of the service of notice of gar- 
nishment, may be inquired into in an action by the attach- 
ment- plaintiff against the garnishee.” If such an action 
may be brought, it will not be questioned that, nnder the 
circumstances and conditions of this case, the present actior 
will lie. 

It has been laid down by an accepted authority .on pro- 
ceedings in attachment that “ As an attaching creditor can 
acquire, through the attachment, no greater rights against 
the garnishee than the defendant has, except in cases of 
fraud, it follows that the extent of the garnishee’s liability 
is to be determined by the value of the defendant’s prop- 
erty in his hands, or the amount of the debt due from him 
to the defendant. 

“The garnishee is a mere stake-holder between the par- 
ties, and it would be manifestly unjust, in that position, to 
subject him to a judgment for a greater amount than that 
in his hands, 

“Tt is his recognized right to discharge himself from 
personal liability by delivering into court the property of 
the defendant which is in his hands. In such case the 
property is wholly within the control of the court, and the 
garnishee is thus relieved from all responsibility therefor, 
and is not considered as having any further concern in 
the proceedings.” (Drake on Attachment, p. 661.) This 
authority seems fully to justify the ruling of the trial court 
in this case. 

The plaintiff in error assigns as the seventh error, in the 
trial below, the admitting in evidence of the letter of the 
attorney of H. P. Lau & Co. to the mortgagee, previous 
to the sale of the stock of goods, relating to the claims of 
the next creditor. 

It has almost uniformly been held that a judgment 

would not be reversed for the admission of doubtful evi- 
dence on the trial of a cause to the court, without a jury, 
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and the reasou for this is too plain to be mistaken. But 
in this ease I think the evidence was admissible generally, 
and no fact is stated in the brief taking the case out of the 
general rule. The reply of the party was admitted with 
it, and he was not denied an opportunity to explain the 
circumstances, or to modify the force of the facts, if he 
had so pleased, in his answer as garnishee in attachment. 
From al! the facts disclosed by the record in this case, 
the overreaching mortgage taken by the plaintiff in er- 
ror, the knowledge he had of the claims of other credit- 
ors, the notice given him by the defendant in error before 
the disposition of the goods, his inconclusive answer as 
garnishee, and his improvident payment of the surplus in his 
hands, not in accordance with the court, we can only come 
to.the conclusion that the judgment of the district court 
was carefully and properly rendered, and is therefore to Le 


AFFIRMED, 


Tue other judges concur. 


Georer C. Wuit.ock v. STaTE, EX. REL. ScHoot Dis- 
‘TRICT OF OMAHA. 


{Fr.ED NovVEMBER 25, 1890.] 


1. Trusts: LAND GRANT FoR ScHOOLS: CONSTRUCTION. Under 
the act of 1869, donating “ Capitol Square” to the city of Omaha, 
the grant provided “ that the said property shall be used by 
said city for the purpose of a high school, college, or other insti- 
tution of learning, and for no other purpose whatever;” held, that 
this does not include the mere primary department of the com- 
mon schools. 


2. ; CHANGE OF ADMINISTRATORS. The substitution of the 


board of education for the board of regents of the high school, 
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made by the act of 1871, did not change the character of the 
trust but merely of the body which administered the same. 


3. The words ‘‘high school,” as used in the act, may be defined 
as a school-where the higher branches of a common school edu- 
eation are taught. 


Error to the district court for Douglas county. ‘Tried 
below before Doang, J. 


A. J. Poppleton, and Howard B. Smith, for plaintiff in 
error, cited: Van Wyck v. Knevals, 106 U.S., 360; Kan. 
Pace. BR. Co. v. Dunmeyer, 113 U.S., 629; 9 Opinions ot 
Attys. Genl., 41; Sileer v. Ladd, 6 Wall. [U.S8.], 440; 
Perry, Trusts, sec. 88-41, 687-700; Dillon, Mun. Corp., 
566-7-8 and note; State v. Benton, 29 Neb., 460. 


Lee 8. Estelle, and Wm. E. Healey, contra, cited: State 
v. Benton, 29 Neb., 460. 


MaxwELL, J. 


This action was brought in the district court of Doug- 
Jas county to compel the plaintiff in error to issue a permit 
for a oneestory brick building to cost about $5,000, to be 
erected on “Capitol Square,” in the city of Omaha. The 
court below rendered judgment in favor of the relator, and 
the cause was brought into this court by a petition in error. 

The petition of the board of education, which is very 
long, sets out the ordinances of the city of Omaha relating 
to the erection of new buildings, to show that it was the 
duty of the plaintiff in error to grant such permit. 

In his answer the plaintiff in error alleges “that he is 
advised and believes that the effect of the said acts passed 
by the said legislatures of the state of Nebraska, and of the 
conveyance made in pursuance thereof, is, and has been 
from the date of the passage of the first of said acts 
hereinbefore referred to, approved February 4, 1869, and 
the occupancy of said premises, and control thereof by the 
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board of regents, created by said act, on hehalf of the city 
of Omaha, to vest the legal title of said premises and the 
control and use of said premises in the city of Omaha, and 
to vest in said city the sole and exclusive jurisdiction and 
control thereof, and that the said board of education, repre- 
senting the school district of Omaha, have heretofore, and do — 
at the present time occupy said premises only by the per- 
mission of said city, and that they have no legal right 
whatever to occupy, use, or control said premises, save by 
the consent and permission of said city of Omaha, and 
that the said school district of Omaha, the relator, has no 
legal or equitable title to said premises, and that the re- 
lator is not in any sense the owner thereof, and is not 
entitled under and by virtue of the provisions of the ordi- 
nances of said city relating to the inspection of buildings, 
hereinbefore referred to, to the building permit applied for. 
That prior to the application of the relator to this re- 
spondent for said permit, the city council of the city of 
Omaha adopted a concurrent resolution, which resolution 
was approved on the 6th day of September, 1890, by the 
mayor of said city directing the superintendent of build- 
ings (this respondent) and all other persons, not to issue 
or cause to be issued to any person or corporation a permit 
to erect any building upon the grounds hereinbefore de- 
scribed, without the express permission of the mayor and 
council of said city in writing; which said resolution is 
in words and figures following, to-wit: 

“«« Resolved, By the city council of the city of Omaha, the 
mayor concurring, that the superintendent of buildings 
and all other persons be and they hereby are instructed and 
directed not to issue or cause to be issued to any person, per- 
sons, company, association, or corporation, a permit to erect 
any building upon the grounds commonly known as the 
“High School Grounds,” in the city of Omaha, without the 
express permission of the mayor and council of said city 
in writing, and said superintendent of buildings and all 

52 
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officers of said city are directed and instructed to see that 
all violations of chapter XVII of the Revised Ordinances 
or amendments thereto, for said city, compiled by W. J. 
Connell, are prevented, if possible, and all violators thereof 
prosecuted and punished.’ 
* * * x * * * * x ok 
“ And respondent says that in obedience to the said res- 
olution and in pursuance of the direction and authority of 
the council in that regard, he has declined and refused to 
issue any permit for the erection of any building what- 
ever upon said premises, and shall continue so to decline 
and refuse and to obey said resolution, according to its 
tenor and effect, unless otherwise ordered by said city coun- 
cil or by the court; that in the year 1869, and before the 
passage of the act establishing the school district of Omaha, 
and while the premises in question were in the charge and 
control of the board of regents provided for in the act grant- 
ing said premises to the city of Omaha, the books, papers, 
archives, records, and other public property belonging to 
the state of Nebraska, were removed from said premises, 
and the ‘old capitol building’ situated thereon, to the 
place designated by law as the capital of the state, to-wit, 
Lincoln, Lancaster county, Nebraska, whereby a full and 
complete and perfect title in fee became vested in the city 
of Omaha, to be held and enjoyed only subject to the con- 
ditions and Jimitations in said act set forth ; and respond- 
ent further says that at the date of the passage and approval 
of the act creating the city of Omaha a school district and 
providing for the government of said district by a board 
of education, to-wit, February 6, 1873, and of an act rel- 
ative to public schools in metropolitan cities which took 
effect March 31, 1887, the premises hereinbefore described 
as ‘ High School Square’ and the buildings and erections 
thereon were not owned by any school district within the 
corporate limits of the city of Omaha. The act of 1869, 
transferring the title of capitol square to the city of Omaha, 
is as follows : 
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“CAN ACT to transfer to the city of Omaha for school 
purposes the capitol grounds and buildings in said 
city, and to provide a board of regents for the manage- 
ment of the same. 

“WHEREAS, The capitol grounds heretofore occupied 
by the state of Nebraska were originally conveyed to the 
territory of Nebraska by said city of Omaha; and, 

“(Wrereas, After the erection of a capitol building 
thereon had been commenced by the government of the 
United States, the appropriation therefor was found to be 
insufficient; and, 

“«Wuereas, After the suspension of the construction 
of said building for the reason aforesaid, the people of said 
city, of Omaha contributed the sum of sixty thousand dol- 
lars to-complete the same; and, 

“Wuereas, The state of Nebraska has ceased to use 
' said capitol grounds and buildings for the object originally 
contemplated ; and, 

“¢Wuereas, The said capitol building is now in acon- 
dition to require the expenditure of a large sum before the 
said building can be safely used by the state of Nebraska 
for any purpose : 

“«Secrion 1. Lherefore, Be it enacted by the Legislature 
of the State of Nebraska: That whenever the books, papers, 
archives, records, and other public property belonging to 
the state shall be removed from the old capitol building in 
the city of Omaha, to the place designated by law as the 
capital of this state, the said capitol building and grounds 
surrounding tle same and whereon the same stands, known 
and designated on the lithographed plat of said city as 
Capitol square, shall revert to and vest in said city of 
Omaha;for school purposes; and the governor of this state 
is hereby authorized and required, for and on behalf of 
this state, to make and execute, under his official seal, the 
full and complete conveyance of said property to said city 
for the purpose: herein mentioned, on or before the first 
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day of April, A. D. 1869; Provided, That the said prop- 
erty shall be used by said city for the purpose of a high 
school, college, or other institution of learning, and for no 
other purpose whatever; And provided further, That said 


city shall never alien, convey, lease, or in any manner in- 


cumber the same. 

“<Sxro, 2. That Alvin Saunders, G. W. Frost, Thomas 
Davis, J. H. Kellom, Augustus Kountz, and J. M. Wool- 
worth, and their successors, be and they are hereby ap- 
pointed a board of regents to serve as follows: The two 
first named for three years, the two next named for two 
years, and the two last named for one year; the term of 
service of each to commence at the date of the passage of 
this act and run for the full term herein named after the 
general election for city officers in said city of Omaha, in 
1869, so that two of said regents shall be chosen by the 
qualified electors of said city at the general election of mu- 
nicipal officers in the year 1870, and two of said board at 
each annual election thereafter. The said board of regents, 
or a majority of them, shall receive in behalf of said city 
of Omaha, from the state, the aforesaid property, and shall 
take possession of the same, and manage and control said 
high school, college, or other institution of learning so to 
be established, and provide such rules and regulations for 
the government of the same as to them shall seem expedi- 
ent, Said regents shall continue in office until their suc- 
cessors are duly elected and qualified as hereinbefore pro- 
vided. 

“Src. 3. That in case of death, resignation, refusal to 
serve, removal from said city, or other disability of one or 
more of. said regents, the remaining members shall fill 
said vacancy or vacancies until the next general election 
for city officers of said city. The said regents shall ap- 
point a treasurer, who shall give such bonds as they shall 
prescribe, and hold his office during the pleasure of the 
board, which said officer shall receive for his services such 
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reasonable compensation as shall be prescribed by said 
board. The acts of a majority of said board shall, in all 
respects, be as binding and valid as if concurred in by the 
whole number of regents hereby appointed. 

«<«Sec. 4. That no college, school, seminary, or other 
institution of learning shall ever be kept in said building 
or upon said grounds, or upon any portion thereof, the 
control or management whereof shall be placed under the 
direction of any religious sect or denomination whatever. 

“ «Sec. 5. This act shall take effect and be in force from 
and after its passage. 

“« Approved February 4, 1869.’” 


The.city accepted the trust as specified in the act. In 
1871 an act was passed in relation to the schools of Omaha, 
sections 1 and 2 of which are as follows: 


“Be it enacted by the Legislature of the State of Nebraska: 
That the city of Omaha, excepting a certain part of said 
city to be hereinafter designated in this act, shall constitute 
one school district, and all schools organized therein under 
the general school law are under special acts, creating and 
authorizing the board of high school regents in Capitol 
Square, in the city of Omaha, and all schools hereafter to 
be erected or organized within the limits of said city, shall, 
under the direction and regulations of the board of educa- 
tion authorized by this act, be public and free to all chil- 
dren residing within the limits of said city, between the 
ages of five and twenty-one years. 

“See. 2. The board of education of the city of Omaha 
shall consist of two members elected by the electors in 
each ward, who shall be elected in the manner following: 
At the annual city election in the year 1872, the electors of 
each ward shall elect two members of said board of edu- 
cation, one of whom shall hold his office for the term of 
one year‘and one for the term of two years. At the an- 
nual election in the year 1878, and annually thereafter” 
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there shall be elected one member from each ward, who 
shall hold his office for two years and until his sueccssor 
shall have been elected and qualified; Provided, That the 
present school board and the board of high school regents 
shall remain in full authority over their respective scliools 
until the election and organization of the board of educa- 
tion to be elected under the provisions of this act, and no 
longer.” 

Other acts have been passed in relation to the high 
school of Omaha which need not be referred to here. The 
present board of education is the successor of the board 
created by the act of 1871. 

The change from the board of regents to the board.of 
education did not change the character of the trust, but 
merely provided what body should administer it. In or- 
der to determine the powers of the board of education we 
must consider the chatter of the trust in the act donating 
“Capitol Square.” It was expressly provided “that the 
said property shall be used by said city for the purpose of 
a high school, college, or other institution of learning, and 
for no other purpose whatever.” 

The city seems to have performed its part of the trust 
in good faith and it now protests against the erection of 
an inferior building upon the grounds in question for the 
sole purpose of a primary departinent, and contends that 
such use of the property would be a violation of the pur- 
poses for which the land was conveyed. The objection is 
well taken. The evident purpose of the act in question 
-was to create an educational institution of a higher grade 
than the primary department of the common schools. 
The words “high school, college, or other institution of 
learning” indicate this. . The words “high school” may 
be defined as a school where the higher branches of a com- 
mon school education are taught. This does not include a- 
mere primary school. This school, no doubt, under the 
terms of the grant, may be converted into a college or 
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other like iustitution, free alike to all, but cannot be per- 
verted from the purpose of the original grant. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Levi G. Topp Er alL., APPELLEES, v. Cass Country 
ET AL, APPELLANTS. 


[Finep NovemMrer 25, 1890.] 


1. Blections: IL.eGaL Voting: EVIDENCE REQUIRED. In order to 
establish the fact that illegal votes were cast at an election in a 
specified voting precinct, proof must be offered by one or more 
witnesses having actual knowledge of such fact that persons 
who were not legal voters did actually vote at such election, and 
such witness or witnesses must designate such illegal voters. 
When the proof merely tends to show that the witnesses do not 
know all the legal voters in the precinct, and therefore fails to 
designate certain voters as illegal, it is insufficient to authorize 
the rejection of such votes as illegal. 


: PLEADING. In contesting an election in court the 
allegations of the petition and proof must correspond; in other 
words, the plaintiff must set forth in his petition the names of 
the persons whose votes are claimed to be illegal, in order that 
issue may be taken thereon. If such names are unknown at 
the time of bringing the action, the contestant afterward should 
obtain leave of court to amend his petition, giving a list of the 
names of voters claimed to be illegal, and it is the duty of the 
court to designate from the evidence the particular persons who 
have voted unlawfully. 


: BALLOTS: PRESUMPTION OF LEGALITY. Where ballots have 
been cast in the mode provided by law, the presumption is that 
they are legal, and this presumption cannot be overturned by 
vague, indefinite, and uncertain testimony. 


3. 


APPEAT, from the district court, for Cass county. Heard 
below before Broapy, J. 
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T. M. Marquett, Byron Clark, J. B. Strode, A. N. Sul- 
livan, and Mathew Grering, for appellants, cited: People ». 
Cicott, 16 Mich., 283; Sudbury v. Stearns, 21 Pick. 
[Mass.], 148; Ee parte Murphy,7 Cow. [N. Y.], 153; 
People v. Tuthill, 31 N. Y., 550; Judkins v. Hill, 50 N. 
H., 140. 


E. H. Wooley, and J. R. Webster, contra, cited: Me- 
Crary, Elections [8d Ed.], secs. 547, 548; Knox v. Blair, 
1 Bart 521; Brightley, Election Cases, 493; Russell v. 
State, 11 Kan., 308; Tarbox v. Sughrue, 12 Pac., Rep., 
939; Patten v. Coates, 41 Ark.,111; Burr v. Boyer, 2 Neb., 
267. 


MAXxweELL, J. 


This is an action to contest an election held in Cass 
county on the 8th day of June, 1889, for the purpose of 
voting bonds to erect a court house in said county. It is 
alleged in the petition: 

“Said election was held in the county of Cass on the 
8th day of June, 1889, pursuant to notice given therefor, 
and the whole number of votes cast for the proposition 
submitted was 5,953, of which the proposition incumbent 
received 3,078 in favor thereof, and there were cast against 
said proposition incumbent 2,875 votes, and upon the can- 
. vass of said votes said proposition incumbent had an ap- 
parent majority of 203 votes; and said proposition, by the 
board of canvassers, organized and held by the county clerk, 
at the city of Plattsmouth, on the 12th day of June, 1889, 
was declared to have received an apparent majority of 208 
votes, and the result of said canvass was by the board of 
canvassers signed and filed with the board of county com- 
missioners of the said county of Cass, and said board of 
canvassers declared said proposition carried.” The peti- 
tion contains the names of fifty persons who, it is alleged, 
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voted in the First ward of said city and were not legal 
voters; also the names of fifty-four such persons whom, it 
is alleged, voted in the Second ward, and fifty-seven per- 
sons, whose names are set out, that it is alleged were not 
legal voters, but voted in the Fourth ward. No names of 
alleged illegal voters are set forth as having voted in the 
Third ward, and there is no contest over the Fifth ward. 
The reason given for not setting out the names of other 
alleged illegal voters is, that the plaintiffs did not have 
access to the poll-books of the Third ward. 

The county of Cass in its answer: 

“First—Denies all the facts stated in the contestant’s 
petition. 

“Second—Alleges that at a point (naming it), which had 
formerly competed for the county seat, there were 205 illegal 
votes cast, giving a large number of names, all of which 
were cast against said bonds. 

“Third—That at other points named illegal votes to the 
number of more than 150 were cast against said bonds.” 

It is unnecessary to consider the answer in the case 
farther than the general denial, as on the trial, upon the 
conclusion of the testimony offered by the contestants, the, 
defendant moved for a nonsuit on the ground “that the 
evidence adduced by the plaintiff in this case does not sus- 
tain the allegations of the petition, and is not sufficient to 
sustain a finding in favor of said plaintiff and against 
these defendants, or any of them.” 

The conrt thereupon took the matter under advisement, 
and afterwards filed a lengthy written opinion which, so 
far as relates to the cause for declaring the election annulled, . 
is as follows: “At the polls in the contested wards, on the 
part of many on the outside, there was a very active de- 
sire to increase the vote for the bonds without regard to 
whether the same were legal or illegal votes, There was 
not present, either in or out the election board, any oppos- 
ing force to prevent illegal voting. The judges of elec- 
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tion hid behind the erroneous supposition of the law, that 
it was not their duty to challenge, but, on the contrary, 
that it was their duty to receive all votes offered by men — 
that were not challenged by outsiders. There was a moral, 
or an immoral influence around the polls sufficient to 
guard against illegal votes against the bonds, and so the. 
gates were left wide open for all men to vote who would 
offer ballots. This was weakening to that presump- 
tion of legality. Then, to further weaken that presump- 
tion, the plaintiffs offer in evidence the records showing, 
the men on the tax list of personal property, and polls for 
spring of 1889 in the several wards of the city, and the 
record of votes at the city election in April, 1889, in the 
several wards, with evidence tending to show there was.a 
spirited contest on members of school board at that elec-, 
tion: the records showing the number of votes and the 
names of the voters of the several wards of the bond elec- 
tion in dispute; the registry of voters in the several 
wards in dispute for the general fall election of 1889, and, 
the records showing the number of votes in the several 
wards at the November, 1889, election. The following is. 
a recapitulation of those records, with some deductions and. 
stated results : 
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‘“€ These defendants’ statements certainly have a tendency 
to maintain plaintiff’s assault against that presumption of 
regularity at the bond election in June. It shows that there 
was then voted more than double the men who paid poll 
or personal tax and nearly double as many as they voted 
before or after. The circumstances surrounding the fall 
election of 1889, as shown by the evidence, would tend to 
bring out a full vote. 

“There is another record that should be noticed—that 
concerning census. ‘The law provides for the taking of the 
census of the children with school age, giving sex, name, 
age, residence, ete., us means of verification of correctness 
thereof. This was done according to law, and the number 
of children with school age in the district in which Platts- 
mouth is situated was 1,928. The plaintiffs brought this 
out for the purpose of showing the opportunity of the 
witnesses for general acquaintance with the electors, and for 
the same purpose showed that the witness, at the request 
of the city officials, took the census of the town by taking 
the names of the head of the family as to the number of 
the family, without giving name, age, sex, or residence of 
individuals or other means of verification of correctness. 
The plaintiffs asked for the number of children but not 
for the population. This was asked for by defendants 
while cross-examining, although not strictly cross-examina- 
tion. The census of the children is authorized by law and 
is a legal and sworn record and must be admitted. The 
census of the population was unauthorized by law and was 
hearsay, and during its taking it is safe to say that while 
one eye was on the census the other was on the county seat. 
Tt cannot be taken as a census nor as a sworn count. 

“Still further, the plaintiffs offer, to support their attack 
against that presumption, oral testimony of a negative 
character. Their witnesses, being interested against them, 
are necéssarily chosen with reference to high character 
as a guarantee that they will be truthful, and with good 
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opportunities of general and extended acqnaintance with 
the voters, same having been judges of election in dispute 
when they saw the men and heard their names announced, 
and some assessors, and school census takers, the dif- 
terent vocations of life among the men of the place being 
well represented. They ask these witnesses if they knew or 
know of these challenged voters. They fail to know or 
know of more than twice the number of 203, the majority 
canvassed by the bonds. 

“These witnesses, in estimating the proportion of the 
voters within their knowledge, fixed at a very small frac- 
tion, safe for defendants, but give no sufficient reason for 
the estimate; the examination throughout of each of them 
showing a very extensive acquaintance with the names not 
challenged. This was satisfactorily illustrated in the ex- 
amination of ex-Mayor Johnson and Barber Boone, who 
were asked for knowledge on both the challenged and 
unchallenged lists, and from the utter unreliability of their 
estimates of the proportion of the votes known of by them. 
The many striking circumstances of the want of knowledge 
of these witnesses and to the records of the same challenged 
votes, make the witnesses and the records go together much 
stronger than either could go alone. The vote in June 
was out of all proportion to the other votes, the records, 
and out of the knowledge of those of general knowledge 
who ought to know. If the bond vote was legal the con- 
elusion is irresistible, that there was a remarkable tempo- 
rary sojourn of voters at that time, never discovered to tax, 
to work, or to vote except on that occasion. This event 
could not have escaped attention such as to track up in 
evidence and find where to place them. Nothing of this 
sort is done, except the repeated suggestion of shop hands 
and railroad employes. But these men are substantially 
all found, and these undiscovered votes are not to be any 
great extent among them, but on the contrary they are 
known residents, voters, and taxpayers and unchallenged: 
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voters. This increases the mystery of so many undiscov- 
ered voters. That some of the undiscovered voters cast 
illegal votes is beyond doubt. Whether they were by 
men not entitled to vote, or by legal voters repeating under 
assumed names, as the evidence sufficiently shows that 
the Italians, otherwise called Dagos, did, and under cir- 
cumstances authorizing the belief that they were not legal 
voters at all, cannot be determined. How many illegal 
votes were cast? The number cannot be named to a cer- 
tainty. Were there 203? The number of strangers to 
the witnesses, and all the records except of .that election 
are about three times that number. All the legal votes 
must be counted. They will be counted for the bonds. 
The evidence is sufficient to find the maximum number of 
legal votes in Plattsmouth at the time of the election in 
dispute, and the excess in the election in dispute are that 
may be fairly said to have been illegal. 

“Tn view of all the evidence, I fix, by that maximum of 
votes, 1,928, the number of children of school age in the 
whole district (too high an estimate for other places in 
Nebraska). The evidence is sufficient to show that the 
Fifth ward, which is not contested, cast at the election in 
dispute substantially a full vote, so that it cast at that 
election not enough legal votes. to change their estimates 
or resnits. 

“This leads to the conclusion that more than 203 illegal 
votes were cast in the other four wards. I am constrained 
to feel that the proofs are sufficient to prevail against that 
presumption of regularity, so as to call for evidence from 
the other side, which they do not offer. 

“T therefore find that in this court of equity the bond 
election of June 8, 1889, cannot stand. It is therefore 
annulled at the cost of Cass county. Defendants except 
to all. J. H. Broapy, Judge.” 


Charles 8. Twiss, the witness who took the school cen- 
sus in March, 1889, aud also in March, 1888, was called 
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as a witness by the plaintiffs, and testified that he had 
lived in the Third ward of Plattsmouth for ten years; that 
he had been assessor in that ward a number of times, and 
that in March, 1889, when taking the census of children 
of school age in the city, he had also, under the direction 
of the city council, taken an enumeration of the persons: 
residing in the city. This testimony was elicited evidently 
to show his knowledge of the people residing within the 
limits of the city. On cross-examination he testified as 
follows: 


Q. Mr. Twiss, you may state as a matter of fact if a 
larger nuniber of persons have their homes here while 
their employment is outside of the city. 

A. Yes, a great many of them. 

Q. You are not personally acquainted with these folks, 
are you. 

A. No. I believe a good many of them are working 
on farms and their families are living here. 

Q. State whether or not a large number of men whose 
homes are in Plattsmouth are employed in the service of 
the Burlington & Missouri railroad as machinists, car- 
penters, repairers, stone masons, brick masons, etc., whose 
homes are here and their employment elsewhere, 

A. Yes. 

Q. How did you take that list, or how did you keep 
count of the population here in the city of Plattsmouth 
last spring; did you keep a list of all their names, or just 
the numbers? 

A. Of the numbers; I didn’t keep the names. I took 
the numbers, except of the school children. Of course I 
was compelled to take the names of the school children 
and the parents, father and mother, and then took down 
the names of the different ones between the ages of five 
and twenty-one, and when I got the family I would take 
the number and not the name, 
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Q. Do you remember the number of school children you 
returned between the ages of five and twenty-one? 

A. It was 1,928, I think, if I am not mistaken. 

Q. Can you state to the court the population of the city 
as found by that census? 

A. I cannot exactly, it is a good while; but it was 
something over eleven thousand returned to the city coun- 
cil. 

Q. You may state whether or not your recollection of 
these names or a great number of persons resident in that 
ward, and that your knowledge of them comes solely from 
meeting them in your official capacity as census-taker for 
the schools. . 

A. Yes. 

Q. State to the court whether or not you would be able 
to say you know one-third of the people in that ward by 
name. 

A. I do not. 

Q. You may state whether or not you have attended 
the meetings in the Third ward, such as primaries and elec- 
tions. 

A. I have, that is pretty near all of them. 

Q. State whether or not, at these meetings, you knew 
one-third of the people. 

A. I could not call them by name. 

Q. State whether or not we have not. in the Third ward, 
and a good share of the city, a large number of foreigners, 
with peculiar and unusual names, 

A. Yes, very. 

Q. Can you say that you would be able to recall these 
names? : 

A. No, I would not. There is another thing about all 
the foreigners, it is a difficult matter to get the foreigners 
to give a correct list of the children and grown persons, 
because the idea is as soon as they give their names they 
have to pay more taxes. We have had to work very near 
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to get the name; of the school children, and Iam confident 
I never did get them all. As soon as you commence to 
ask questions they think they are going to have more taxes 
to pay. I have explained it, I was going to say, a thou- 
sand and one times; but I have explained it a great many 
times, yet it is difficult to get a correct list of the grown 
people and children. I always explain it every time I 
take the enumeration. 


This testimony was not objected to and was proper 
cross-examination, and so recognized by the attorneys for 
the plaintiffs, who failed to interpuse a single objection. 

In this state cities are graded according to the number 
of inhabitants contained therein.” Thus, all cities contain- 
ing eighty thousand inhabitants, or upwards, are denomi- 
nated metropolitan cities, and governed by a statute passed 
expressly for said cities. Cities containing more than 
twenty-five thousand and less than eighty thousand inhab- 
itants are denominated cities of the first class, and gov- 
erned by a statute peculiar to said cities. Cities of the 
second class are of two grades, viz., cities containing more 
than one thousand inhabitants and less than twenty-five 
thongand, and cities containing more than five thousand 
and Jess than twenty-five thousand inhabitants. Each 
grade of citics of this class is governed by a statute ap- 
plicable to it. 

In several cases which have come before this court relat- 
ing to the organization of cities, the enumeration has been 
taken substantially as testified to by the witness in this 
case, the purpose being merely to ascertain the charter 
under which the city shall act, and this, doubtless, was the 
object of the enumeration ordered by the council in this 
case. This witness had peculiar advantages for ascertain- 
ing who were residents of the ward in which he resides, 
and of the city, yet he testifies that he did not know by 
name one-third of the people in his own ward. 
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S. W. Dutton, a witness called by the plaintiffs, testified 
on his direct examination as follows: 

Q. Where do you reside? 

A. I reside in the city of Plattsmouth. 

Q. In which ward do you reside? 

A. In the Third ward. 

Q. In what business are you engaged? 

aA. General time keeper of ihe B. & M. railway for the 
locomotive department. 

Q. Do you keep the time of the workmen in the shups? 

A. [supervise the keeping of the time. 

Q. I will ask you about how much the force of work- 
men in the shop was reduced in the spring of this present 
year? 

A. About one hundred men. 

Q. About.one hundred men discharged and the force cut 
down that much? 

A. Yes, 

Q. At what time was that cut made? 

A. Well, I cannot say exactly what month it was; I 
cannot tell without referring to the books. 

Q. I will ask you if it was not as early as April? 

A. No, I think not. 

Q. Was it in May? 

A. If I recollect right it was in June. I would not be 
positive. : 

Q. I will ask you after you go from the witness stand 
to look that up definitely. 

A. I will. 

Q, The force was reduced about a hundred? 

A. I judge about a hundred, 

Q. How many men prior to this reduction did you have 
employed in the shops? 

A. Do you mean on the shop roll? 

Q. Yes, on the shop roll? 

53 
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A. Well, there was, to the best of my recollection, some- 

thing over six hundred. That is only one roll though. 

. What other roll did you keep? 

. The engineers, firemen, and wipers’ roll. 

. That included all on what division? 

. On the whole system. 

. From what point to what point. 

_ A. From Denver, Colorado, to Plattsmouth, Nebraska, 
and from Atchison to Newcastle, the whole system west of 
the Missouri river. 

Q. A great many of that list would be parties that did 
not reside here? 

A. Oh yes. 

Q. Do you know about how many you had upon that 
list of switchmen, wipers, engineers, and firemen that reside 
here in Plattsmouth? 

A. I judge there was likely one hundred or more that 
resided in Plattsmouth. 

Q. So you had upon your pay rolls altogether some- 
thing like seven hundred men that were residents of 
Plattsmouth ? 

. Something over seven hundred in our department. 

. That was prior to this reduction? 

Yes. 

. What other department was there? 

. The store department employed about a hundred 
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Did the store department employ a hundred men 
additional ? , 

. Yes, they have a separate roll. 

. Who kept that roll? 

That was under Weed. 

Don’t you make it up in your general roll? 

No, it was entirely separate. 

. What other roll do you have? 

. The store department—the station roll. 
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Q. What does that include? 

A. That includes all the men employed about the sta- 
tions. 

Q. Is the telegraph operator a station man? 

A. Yes, and the employes under him. 

Q. About how many did he bave on this? 

A. There is not so many; I judge about ten, likely. 

Q. What do they do? 

A. There is the agent and two clerks, and there is the 
baggage-master, and there are two or three men up in the 
store that handle freight—helpers, and two ‘operators. 

Q. About ten or a dozen of these? 

A. I judge about that. 

Q. What was the other roll? 

A. Then there is a train service roll, and also a roll for 
the trackmen. 

Q,. How many trackmen ‘reside here? 

_A. That is impossible for me it say. 

Q. Are there any trackmen residing here that you know, 
of except those that work this section from Plattsmouth 
to Oreapolis? 

A. I have very little knowledge of the trackmen. 

Q. Who keeps the list of trackmen? 

_ A. Lam not aware of the name of the party who keeps 
it; the foreman returns it, I suppose. 

Q. Are you any way certain about the number you had 
upon, the pay roll? 

A. Yes, I am pretty sure—that is, I am reasonably 
sure. : 

Q. Will you bring into court the pay rolls for April 
and May of the present year? 

. I cannot do it. 

. Where are they? 

. They are in the B. & M. office. 
. Do you keep duplicates ? 

. No, sir. 
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. In what office are they? 

. In the office of the superintendent of motor power. 
Do you keep a record in your office of them? 

No other record except them. 

You simply make up the list and sign it, 

I make up the pay roll. 

Do you keep any record in your office of the names? 
We have a copy of the pay roll. . 

Will you bring that into court ? 

I cannot do it. 

. Where is it? 

In the office. 

Why cannot you bring it? 

It don’t belong to me individually. 

. You have charge of it? 

It belongs to the B. & M. railway. 

. You have charge of it?’ 

In one sense I have; I have no right to take the 
records out of the office. 

Q. Will you look at that record and return into court 
so as to swear positively to the number of men that you 
had upon the shop roll? 

A. Yes, I can look that up. 

Q. For the months of March, April, May, and June, 
1889? Also, will you look over your other rolls of the 
motive department, or motor power; the engineers, fire- 
men, and brakemen, and see how many you know of that 
were residents of Plattsmouth? 

A. It is impossible for me to tell on that roll who are 
residents here, or who are not. It is not specified where 
they reside; they are kept alphabetically on the roll. 

Q. Is it specified on the roll where they are to receive 
their pay? 

A. No, sir. 

Q. These train men receive their pay wherever they 
catch the pay car? 
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A. Yes. 

Q. Iwill ask you if there are nota great many men 
that work in the shops, that work there a short time and 
go elsewhere, or whether they are stable men? 

A. A great many of them—the great body are stable 
men-—but a few are coming and going continually, but not 
a great many except when there is a reduction made. 

Q. I will ask you if a great many of these shop men 
are not men that own their little homes here in Platts- 
mouth, and reside here some length of time? 

Q. State whether or not there are men that you know 
have been residing here some length of time—a good many 
of them. F 

A. I cannot say as to anything like the number; I know 
some of them have their homes, quite a goodly number, 
but I have no.idea what proportion to the whole number; 
I don’t interest myself particularly about that. 

~ Q, You have quite a number of these Bohemians that 
live out in the west part of the city, have you? 

A. Yes. 

Q. You have a large number of men that you have 
been acquainted with for several years? 

A. There is only a small proportion that I would be 
personally acquainted with. 

Q. I will ask you whether or not a large number, and 
if you have any knowledge of it, about w:..t proportion 
of these men are married men living here in town? 

A. Ihave no idea. 

Q. Do you know that a large number of them are mar- 
ried men living in town here? 

A. Certainly, [ know there is a Iurge number of mav- 
ried men residing here. 

Q. I will ask you, Mr. Dutton, if, outside of the mer- 
chants of Plattsmouth, the larger part of the population 
of Plattsmouth is not made up of railroad men—shop 
men? * * * 
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Q. How long have you resided here in Plattsmouth? 

A. About fifteen years. 

Q. You have been about the city considerably, have 
you? 

A. Yes. 

Q. And you know about all these men that work in the 
shops, don’t you? 

A. No, sir. 

Q. You kuow of the men and their names? 

A. I know the names. I know we have such men on 
the roll, that is all I know. 

Q. Now I will ask you if, outside of the merchants and 
business men here on Main street, and some carpenters and 
stone masons, and lawyers and clerks, and such men as 
that—if outside of that the population of Plattsmouth is 
not principally made up of railroad men and shop men? 

A. Why, I can only give my opinion, that likely they . 
form about one-fifth of the population, they and their 
families, 

Farther along in his testimony he states that the shop 
men and their families in his opinion compose from a fifth 
to a third of the population of Plattsmonth. If we take 
either estimate, it would give a considerably larger num- 
ber of men than the votes polled at the election in 
question. This witness testified in substance that while he 
was unacquainted with certain men whose names were men- 
tioned to him, yet for aught he knew they were residents 
of Plattsmouth. From the testimony of this witness and 
that of others, the whole number of men directly and indi- 
rectly employed by the B. & M. Railway Company who 
resided in Plattsmouth must have been nearly or quite 
1,000. 

Joseph W. Johnson, who was called as a witness for the 
plaintiffs, testified in substance that he had a::general 
acquaintance in the city and ‘had held’ a number of posi- 
tions therein, that he had had charge of grading the 
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streets, etc., and a number of men were employed in that 
business. The exact number does not any where appear. 
He testified in substance that while he was unacquainted 
with certain persons named, yet such persons might reside 
in Plattsmouth without his being acquainted with them. 

Some thirteen other witnesses were called who testified 
in substance that they’ were residents of Plattsmouth, and 
had been for some time; that they were unacquainted with 
certain persons whose names are mentioned, but that such 
persons might reside in Plattsmouth and they not be ac- 
quainted with them. 

The testimony tends to show that i in the years 1888 and 
1889 the city of Plattsmouth engaged in the construction 
of a system of sewerage and paved its principal streets, 
and did a large amount of grading, and made other im- 
provements. These necessarily required the employment 
of a large number of persons. During this time also the 
engineers’ strike on the C., B. & Q. railway seems to have 
been general along the line, and the engineers and firemen 
in Plattsmouth, as well as other points on the line, went 
out and their places were supplied by others. The exact 
number thus affected does not appear, but evidently is 
quite large. And there is testimony tending to show that 
many of the old employes, as well as the new, had their 
homes in Plattsmouth. 

It addition to this, it is evident from the testimony that 
many of the men connected with the railway company 
were young and unmarried. The judge evidently was 
aware of the fact in basing his estimate of legal voters 
upon the number of school children. This estimate, how- 
ever, as shown by the testimony of the enumerator, is 
probably greatly below the actual number. 

The city election held in the spring of 1889 does not 
appear to have involved any important matter, such as 
would arouse the zeal of the mass of voters, and the same 
is true of the election in November, 1889. A new regis- 


840 NEBRASKA REPORTS. _[Vor. 30 
Todd v. Cass County. 


try law had just taken effect. Registration could only 
take place on certain days, and many, no doubt, who were 
connected with train service found it inconvenient or im- 
possible to register. Experience has shown that only 
where important matters of public interest are at issue 
can anything like a full registry of voters or of full votes 
be obtained. From some cause which is not fully shown 
a very full vote was polled throughout the entire county 
upon the question of issuing bonds. 

A better criterion would have been the vote for presi- 
dent of the United States, members of the legislature, and 
county officers held in November, 1888, about eight 
months before the bond election. Such election no doubt 
called out the full vote of the city, and as no contests seem 
to have resulted therefrom it will be presumed to be satis- 
factory to all parties. In order to establish the fact that 
illegal votes were cast at an election in a specified voting 
precinct, proof must be offered by one or more witnesses 
having actual knowledge of such fact, that persons who 
were not legal voters did actually vote at such election, and 
sich witness or witnesses must designate such illegal vo- 
ters. When the proof merely tends to show that the wit- 
nesses do not know all the legal voters in the precinct, and 
therefore fails to designate certain votes as illegal, it is in- 
sufficient to authorize the rejection of such votes as illegal. 

The testimony in this case tends to show that there were 
a greater number of adult males in the'city of Platts- 
mouth on the day of election than there were ballots cast. 
In regard to the charge of repeating, it is sufficient to say 
that there is no proof of it whatever. 

So far as appears, the Italians were legal voters and it 
is an uncalled for imputation to charge them with the com- 
mission of a crime without any evidence to sustain it. 
The only pretext for such statement is the testimony of a 
witness from the interior of the county who was attending 
the election in Plattsmonth, who testifies that in the First 
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ward he saw six or eight Dagos go towards the polls, but 
did not see them vote; he also claims that they went to- 
wards the polls two or three times, but hedid not see them 
vote even once. He states that there was a water closet 
back of the building in which the election was held, and 
that he himself, although not a voter in that city, had just 
visited the water closet. He also, in effect, testifies that he 
would be unable to distinguish Italians from Austrians. 
In addition to this, this action is based upon the proposi- 
tion that certain illegal votes were cast in favor of the 
bonds sufficient to change the result. This requires a des- 
ignation of the persons who it is alleged were not legal 
voters. The allegata et-probata must agree. ( Williams v. 
Lowe, 4 Neb., 393; Young v. Filley, 19 Id., 543.) The 
plaintiff recognizes this rule by giving the names of 161 
persons who, it is claimed, were not legal voters. There 
was no attempt, however, to prove that the persons named 
were not legal voters; that is, commencing with the first 
name and continuing to the last, no individual is selected 
and proved to have voted unlawfully., 

The issue is made upon the pleadings. A party may 
not be able to obtain the names of all the illegal voters 
when the petition is filed, and hence may be unable at 
first to set them forth in the petition. When, however, he 
does obtain such names he must amend his petition to con- 
form to what he expects to prove, so that issue may be 
taken thereon. The court should afford every reasonable 
facility to enable a party contesting to ascertain the facts 
as to the casting of unlawful votes. The parties, however, 
must act in good faith, and set forth the names of the per- 
sons alleged not to be voters. Such cases are not tried 
upon vague statements or charges, but by sifting the 
list of voters and determining who are not authorized to 
vote. It was the duty of the plaintiffs, therefore, to set 
forth the names of at least 203 persons whom they allege 
were not authorized to vote, and introduce proof tending 
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to show that each of the individuals named was not a legal 
voter. This they have wholly failed to do. 

In State v. Penniston, 11 Neb., 100, it was held that a 
notice of contest of election which states that the contest- 
ant was an elector of the district, the points of contest, 
the office contesfed, and the date at which its dutics com- 
menced, the person selected to take depositions, and the 
time and place of taking the same, is sufficient. That was 
a contest for a member of the legislature, and after the 
selection of the officers before whom the testimony was to 
be taken, they refused to proceed upon the ground that the | 
notice of contest was insufficient. Thereupon the contest- 
ant applied to this court for a mandamus to compel the 
officer who had entered upon the duties of his office in 
taking the testimony to proceed and complete the taking 
of such testimony. The defendant demurred to the pe- 
tition and the demurrer was overruled and the officer 
required to proceed and complete the taking of such tes- 
timony. - 

It will be seen a very different question was presented 
from that under consideration. The rule is, that where a 
vote has been received at an election by officers who have 
conformed to the forms of law in its reception, the law 
will presume that the vote is legal. (Cirencester Case, 2 
Frans. [EI. Cases], 448; Orme on Election, 405; Porter- 
field v. McCoy, 1 Cong. El. Cases, 261; Loyall v. Newton, 
Id., 520; New Jersey Case, 2 Cong. El. Cases, 19; Whitaker 
v, Cummings, L. & R. [Mass. El. Cases], 360; 6 Am. & 
Eng. Ency. of Law, 428.) And this presumption must 
prevail in this case. 

Some comment is made upon the remarks and conduct 
of two or three persons on election day, but no fair-minded 
person will charge a whole community with the trivial 
sayings or conduct of two or three persons. If the proof 
in this case was held sufficient to annul the election, it 
would be possible, on vague, indefinite charges, or mere 
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suspicion, to annul any election held in the state. This 
cannot be permitted. Elections can only be annulled for 
sufficient causes which are open and apparent to all and 
susceptible to specific proof. 

. The judge in the case at bar confesses that he does not 
know from the evidence what illegal votes were cast. It 
was his duty, however, to have found what particular per- 
sons, if any, voted ilesally: specifying the names, based 
upon the testimony. 

Upon the whole case it is apparent that the proof is not 
sufficient to warrant the judgment annulling the election. 
The judgment of the district court is therefore reversed 
and the action dismissed. 


: REVERSED AND DISMISSED. 


THE other judges concur. 


MaGNEAU ET AL V. Crry OF FREMONT, 
[FILED NOVEMBER 25, 1890.] 


1. De Facto Officers. . The acts of a de facto officer are valid and. 
binding, so far as the interests of the public or third persons are 
involved. 


2. Cities: CouNCIL. A MEETING of the city council, held ata time 
other than that fixed by ordinance for a regular meeting, is 
yalid, if the mayor and all the councilmen are present and act 
as a body, notwithstanding the meeting was not called by the 
mayor or two councilmen. 


3. : ADJOURNED Sessions. Where such a meeting 
is adjourned to aspecified date, and atsuch date a quorum of the 
council meet, they may transact any business within the powers 
conferred by statute. 

4 : Quorum. In cities of the second.class having 


more than five thousand inhabitants, the council, when in lawful 


814 NEBRASKA REPORTS: — [Vot. 30 


Magneau v. Fremont. 


session, may pass any ordidance, by the concurring vote of a 
majority of all the members elected to the council, or by the 
affirmative vote of one-half of the whole number of councilmen, 
with the concurrence of the mayor. 


The city council of the city of F. is 
composed of eight members. The mayor and four councilmen 
voted in favor of the passage of a certain ordinance, three mem- 
bers voted nay, and one was absent. Held, That the ordinance 
was legally passed. 


6. : OCCUPATION TAX: CONSTITUTIONALITY. The provision 
of subdivision 8 of section 52, article 2, chapter 14, Compiled 
Statutes, authorizing cities to levy and collect occupation taxes, 
is not repugnant to sections I and 6 of article 9 of the constitu- 
tion. 


Where a city ordiuance imposes a fixed 
sum upon each of the various avocations therein named, and 
makes no exceptions in favor of or against any person who may 
desire to pursue the business taxed, held, not to violate the rale 
respecting uniformity prescribed by the constitution and statute. 


: PENALTY: ORDINANCE VOID IN Part. While 
the penal provision for the enforcement of an ordinance impos- 
ing an occupation tax is void, it does not invalidate the remain- 
der of the ordinance. 


APPEAL from the district court for Dodge county. 
Heard below before MarsHALL, J. 


N. H. Bell, and C. Hollenbeck, for appellants, cited : 
Cooley, Const. Lim. [2d Ed.], 116; Mays v. Cincinnati, 
.1 O. St. 268; BR. Co. v. Columbus Co., Id., 77; State v. 
Wilcox, 45 Mo., 458; Locke, Civ. Gov., sec. 142; State 
v. Mayor, 38 N. J. L., 110; State v. Green, 27 Neb., 64; 
1 Waterman, Corp., 347; Hildsley v. McEnters,19 Am. 
Dec., 61, note 65; Green v. Burke, 23 Wend. ([N. Y.], 
490; People v. Hopson, 1 Denio [N. Y.], 574; 1 Dillon, 
Mun. Corp. [38d Ed.], 301, and citations; Ez parte Wolf, 
14 Neb., 24. 


Frank Dolezal, and W. H. Munger, contra, cited cases 
reforved to in opinion. 
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Norvat, J. 


This suit was brought in the district court of Dodge 
‘county, to enjoin the collection of certain occupation taxes 
imposed upon various occupations within the city by ordi- 
nance No. 231, and to have said ordinance declared void. 
The district court found the issue in favor of the defend- 
ants, and dismissed the action. The plaintiffs appeal. 

The city of Fremont is a city of the second class having 
over 5,000 inhabitants. It is divided into four wards, and 
under the act or charter which governs cities of that class, 
is entitled to eight councilmen, two from each ward. At 
the general election held in said city on the first day of 
April, 1890, E. N. Morse was elected councilman from 
the Second ward as the successor to J. J. Lowry, and D. 
Hein was elected from the Third ward as the successor to 
C. A. Peterson. Ata session of the city council held on 
April 3, 1890, the votes cast at the last city election were 
canvassed and Morse and Hein were declared elected. This 
meeting was adjourned to April 4, when the ordinance in 
question was introduced and read for the first time. An 
adjourned session was held on April 5, when the ordinance 
was read the second time, and the meeting was adjourned 
to April 9. On that date the council met pursuant to ad- 
journment when the ordinance was read a third time and 
passed. There were present and participated at this ses- 
sion, besides the mayor, councilmen Biles, Esmay, Plam- 
beck, Harms, Wilcox, Peterson, and Lowry. On April 
7, prior to the passage of this ordinance, the councilmen 
elect, Morse and Hein, qualified. 

It is contended by the appellants that the ordinance was 
never legally passed for the following reasons: 

‘‘FWirst—That there were not present at its passage a 
quorum of the legal members of the city council. 

“ Second—That a sufficient number of the legal mem- 
bers of that body did not vote in favor of the passage of 
the ordinance. 
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“ Third—Because the mayor had no legal right to vote 
upon its passage. 

‘Fourth. Because the ordinance was passed at a meeting 
at which the council had no authority to pass an ordinance.” 

The first two objections will be considered together. It 
is conceded that all who participated at the meeting when 
the ordinance was adopted were legal members of the coun- 
cil, except Peterson and Lowry, whose right to act is 
questioned, on the ground that their successors had pre- 
viously qualified on April 7. The statute requires that 
two-thirds of all the members of the council shall be nec- 
essary to constitute a quorum for the transaction of busi- 
ness. It is obvious that if Peterson and Lowry could not 
lawfully act with the council -at that meeting, no quorum 
was present and the ordinance is invalid. 

Section 12 of article 2, chapter 14, Compiled Statutes, 
provides that in cities of the second class having more 
than 5,000 inhabitants there shall be elected annually in 
each ward one councilman, who shall hold his office for a 
term of two years, and until his successor shall be elected 
and qualified. There being no statutory provision fix- 
ing a particular date when the term of office of a council- 
man shall begin, it is believed that the provisions of said 
section 12 control, and that the term of such officer com- 
mences immediately after the person elected has qualified. 
_ While Morse and Hein had qualified, they had not, as 
yet, taken their seats in the council, or participated in the 
proceedings of that body. The names of Lowry and 
Peterson appeared upon the roll of members, and they 
were recognized as such by other members of the coun- 
cil, as well as by the mayor and city clerk. They took 
part in the proceedings of the council on April 9th with- 
out objection from any one, although Morse and Hein 
were at the time in the council chamber. We conclude, 
therefore, that Messrs Morse and Hein were de jure offi-_ 
cers and that Lowry and Peterson were de facto members j 
of the city council. 
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The cases are numerous which hold that the acts of a 
de facto officer, so far as they involve the interests of the 
public or third persons are as valid and binding as though 
he was an officer de jure. 

In Ez parte Johnson, 15 Neb., 512, the petitioner had 
been tried upon a criminal complaint before a justice of 
the peace, convicted and fined, and ordered committed to 
jail until the fine and costs were paid. He applied to this 
court for a writ of habeas corpus, alleging that the justice 
of the peace before whom he was convicted, usurped said 
office without authority of law.. It was held that as the 
justice was a de facto officer his acts were valid, and the 
-writ was denied. 

In State, eax rel., v. Gray e al., 23 Neb., 365, it was held 
that “the acts of councilmen de facto, within the power 
of the statutes, will be recognized and upheld.” 

In Braidy v. Theritt, 17 Kan., 468, the defendant exer- 
cised the duties of councilman of the city of Wathena after 
his successor had been elected and qualified. It was held’ 
that Theritt was a de facto officer. 

The case of Morton et al. v. Lee, 28 Kan., 286, was a 
suit brought by Lee to enjoin the collection of a jadiment 
rendered by one A. J. Buckland, as justice of the peace 
after his term of office liad expired, and after the election . 
-and qualification of his successor. It was held that Buck- 
land was a justice of the peace de facto, and his acts as such 
were valid. The following cases support the same doc- 
trine: Norton v. Shelby Co., 118 U.S., 445; Carliv. Rhener, 
27 Minn., 292; Leach v. People, 122 Ill., 420; People v, 
Bangs, 24 Ill., 184; Trwmbo v. People, 75 Ill., 561. 

It follows from the reason of these cases that the acts of 
Lowry and Peterson are valid, and that there was a quo- 
rum of the city council present at the time the ordinance 
was adopted. The authorities cited in the brief of plaint- 
iff do not, in any manner, conflict with the rule for which 
we contend in this case, but sustain the proposition that the 
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acts of officers de facto are invalid as to the person per- 
forming the duties of the office, and are no protection to 
him. 

It appears from the record, that four members of the 
conneil and the mayor voted in favor of the passage of this 
ordinance—three voted against it, and one was absent. 
Whether a sufficient number voted in the affirmative, de- 
pends upon whether the provisions of section 18, or those 
of section 30 of article 2 of chapter 14, Compiled Stat- 
utes, control and govern cities of the class of Fremont, in 
the passage of ordinances, 

Section 18 provides that “The mayor shall preside at 
all meetings of the city council, and shall have a casting 
vote when the council is equally divided, except as other- 
wise herein provided, and none other, and shall have the 
superintending control of all the officers and affairs of the 
city, and shall take care that the ordinances of the city and 
of this act are complied with.” 

Section 30 provides that “On the passage or adoption 
of every resolution or order to enter into a contract by the 
mayor and council, the yeas and nays shall be called and 
recorded ; and to pass or adopt any by-law, ordinance, or 
any such resolution or order, a concurrence of a majority 
of the whole number of members elected to the council 
shall be required; Provided, That the concurrence of the 
mayor and one half of the whole number of members 
elected to the council shall be sufficient to pass any such 
ordinance, by-law, resolution, or order.” 

Section 18, standing alone, sustains the construction con- 
tended for by the plaintiffs and appellants, that the mayor 
can only vote when the council is equally divided. The 
language used in section 30 is plain and explicit, “that the 
concurrence of the mayor and one-half of the whole num- 
ber of members elected to the council! shall be suflicient to 
pass any such ordinance.” 

In construing statutes, effect, if possible, must be given 
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to every part of the law. Effect can be given to all the 
provisions of both sections by holding that the section first 
above quoted does not apply to the passage of ordinances, 
by-laws, or resolutions, but relates to the other proceedings 
of the council. Holding, as we do, that section 30 author- 
izes, when a quorum of the council is present, the passage 
of ordinances by the affirmative vote of one-half of all 
the members of the council, with the concurrence of the 
mayor, the ordinance under consideration received a suffi- 
cient affirmative vote to adopt the same. 

The appellants claim that the case of State v. Gray, 23 
Neb., 365, conclusively settles the present case in their fa- 
vor. Wedo not think so. The court, in that case, had 
under consideration secs. 10, 76, and 79 of the act which 
governs and controls cities of the second class containing 
a population of less than 5,C00, being article 1, chapter 
14 of Compiled Statutes. The only difference between 
section 10, construed in that case, and section 18, involved 
in this, is that the former section does not contain the 
words “except as otherwise herein provided.” Sections 76 
and 79 each provides that to pass an ordinance it requires 
the concurrence of a majority of all the members elected 
to the council. Neither of said sections provides “that the 
concurrence of the mayor and one-half of the whole num- 
ber of members shall be sufficient to pass any such ordi- 
nance.” In that respect the provisions of said sections 
are different from those contained in section 30, which we 
have been considering. The court in State v. Gray, supra, 
held, and we think correctly, that section 10 therein con- 
strued did not apply tothe passage of ordinances, and that 
it required the concurrent vote of the majority of whole 
number of members of the council to adopt an ordinance. 
It is obvious that the provisions of section 30 and those 
of sections 76 and 79 are so different that the decision re- 
ported in 23d Nebraska does not in any manner conflict 
with the views expressed in this opinion, but on the other 

54 
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hand sustains us in holding that section 18, copied above, 
does not refer to the passage of ordinances. 

It is also claimed that the city council had no authority 
to pass ordinance 231 at the meeting at which it was 
adopted. Ordinance No. 3 of the city of Fremont pro- 
vides that the regular meetings of the council shall be held 
on the last Tuesday of each month. It is conceded that 
the ordinance under consideration was not acted upon at 
such a meeting, nor at any adjourned session thereof. 

It is provided by ordinance No. 79 that the mayor and 
council shall meet on the Thursday following each city 
election and canvass the returns of the votes cast at 
such election. A meeting was held April 3, when the 
votes cast at the city election held on April 1 were can- 
vassed. Prior to this meeting a call was issued by the 
mayor for a meeting of the council on April 3 to canvass 
the votes of the city election and to transact any business 
that might lawfully come before the council. At the 
meeting held on April 3, the mayor and all the members 
of the council were present except Archer. This meeting 
was adjourned to the following day, at which time, the 
mayor and all the councilmen being present, the ordinance 
was introduced, read the first time, and the meeting ad- 
journed to April 5. On that date there were present the 
mayor and all the councilmen except Plambeck. The 
ordinance was then read a second time, and an adjournment 
taken to April 9. On the last named date, all the mem- 
bers of the council being present except Archer, the ordi- 
nance was read a third time and passed. 

_ The meeting held on April 3 was for the special purpose 
of canvassing the returns of the city election. Had it been 
a regular meeting then any corporate business could have 
been Jawfully transacted at any adjourned session thereof. 
The statute authorizes the mayor or any two councilmen 
to call special meetings. Whether the call must specify 
the object of such a meeting, the statute is silent, and the 
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decisions of the courts are conflicting upon that question. 
At any rate the purpose and object of the call is to apprise 
the members of the proposed meetings so that they may 
attend. So it seems clear to us that when all the mem- 
bers of the council and the mayor meet and act as a body, 
they may at such meeting, or at any adjourned session 
thereof, transact any business within the powers conferred 
by law, notwithstanding no written call for the meeting was 
made by the mayor or two councilmen, or in case one was 
made which failed to specify the purpose of the meeting. 

At the session held on April 4, at which the ordinance 
was introduced and read, the mayor and all the members 
of the council were present and acted. All the members 
were notified of the meeting at which the ordinance was 
read the second time, by the adjournment of the previous 
meeting when all were present, and all had notice of the 
meeting at which the ordinance was passed, by the adjourn- 
ment of the meeting held on April 5, except Plambeck, 
and he was present and participated at the meeting when 
the ordinance was finally passed. In view of these facts, 
we must hold that the council was in lawful session when 
each step was taken in passing this ordinance. 

It is urged that subdivision 8 of sec. 52 of the act gov- 
erning cities of the second class having over five thousand 
inhabitants, which authorizes a city to levy and collect a 
license tax on any occupation or business carried on within 
the corporate limits, violates sections 1 and 6 of article 9 
of the constitution. 

Section 1 of said article provides that “The legislature 
shall provide such revenue as may be needful, by levying 
a tax by valuation, so that every person and corporation 
shall pay a tax in proportion to the value of his, her, or its 
property and franchises, the value to be ascertained in such 
manner as the legislature shall direct; and it shall have 
power to tax peddlers, auctioneers, brokers, hawkers, com- 
mission merchants, showmen, jugglers, innkeepers, liquor 
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dealers, toll bridges, ferries, insurance, telegraph, and ex- 
press interests or business, vendors of patents, in such 
manner as it shall direct by general law, uniform as to the 
class upon which it operates.” 

Section 6 provides that “The legislature may vest the 
corporate authorities of cities, towus, and villages with 
power to make local improvements by special assessments, 
or by special taxation of property benefited. For all 
other corporate purposes all municipal corporations may 
be vested with authority to assess and collect taxes, but — 
such taxes shall be uniform in respect to persons and ptop- 
erty within the jurisdiction of the body imposing the 
saine.”” 

It has been the uniform holding of this court that the 
constitution is not a grant but a restriction of legislative 
power, and that the legislature may legislate upon any 
subject not inhibited by the constitution. (State v. Lan- 
caster County, 4 Neb., 587; State v. Dodge Co., 8 Id., 124; 
Hanscom v. City of Omaha, 11 Id., 37; State v. Ream, 16 
Id., 685; Shaw v. State, 17 Id., 334.) 

In State v. Bennett, 19 Neb., 191, this court had under 
consideration sec. 1, article 9, of the constitution, and sub- 
division VIII of section 69 of “An act to provide for 
the organization, government, and powers of cities and 
villages,” passed in 1879, which empowers cities contain- 
ing less than five thousand inhabitants to impose an occu- 
pation tax. It was held that the constitution and statute 
both conferred the power to levy and collect such a tax. 

While the legislature has authority to enforce a tax upon 
occupations, it is evident that section 1 of the constitution 
above referred to does not prohibit the legislature from 
conferring, by general law, power upon cities and villages 
to impose occupation taxes for municipal purposes. The 
only restriction imposed is that the taxes shall be uniform 
as to class. 

The above quoted section 6 of the constitution was not 
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referred to or considered by the court in State v. Bennett, 
supra. It therefore only remains to be determined whether 
the provision of that section prohibits the legislature from 
conferring upon municipal corporations the power to levy 
occupation taxes. 

It is claimed by appellants that this section of the con- 
stitution has reference to taxation by valuation. We do 
not think so. The language used is: “Such taxes shall be 
uniform in respect to persons and property.” If it was the 
intention of the framers of the constitution to limit a muni- 
cipal corporation to the imposing of taxes on property, why 
was the word “persons” specified in the section? It was 
evidently inserted for the purpose of authorizing the levy 
and collection of occupation taxes, 

Sections 1 and 6 of article 9 of our constitution are 
identically the same as sections 1 and 9 of the ninth article 
of the constitution of Illinois, which were construed by 
the supreme court of that state in 1873, before the adop- 
tion of the constitution of this state, in Wiggins v. City of 
Chicago, 78 Ill., 378. Mr. Justice Walker, in delivering 
the opinion of the court, observes: “The ninth section, ar- 
ticle 9, of the constitution declares that the general assem- 
bly may vest the municipal authorities of cities, towns, and 
villages with authority to assess and collect taxes for cor- 
porate purposes; ‘but such taxes shall be uniform, in re- 
spect to persons and property within the jurisdiction of 
the body imposing the same.’ To give full effect to this 
provision, we must hold that it embraces more than the 
mere assessment and imposition of a uniform tax on prop- 
erty. It evidently was designed to include the various 
modes of collecting taxes of persons pursuing various avo- 
cations. And in the first section of the same article, the 
legislature is authorized to tax peddlers, auctioneers, ete. 
‘The tax here provided for is manifestly the sum of money 
which shall be paid to enable them to pursue their calling. 
Their property was required to be assessed by the first 
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clause of the section, as it falls within the language em- 
ployed, hence it follows that the tax last referred to, as ap- 
plied to the classes of persons enunierated, is a personal 
tax, imposed upon the person exercising the calling, and 
has no reference whatever to his property.” 

We are clearly of the opinion that the provision of sub- 
division VIEI of section 52, article 2, chapter 14, Com- 
piled Statutes, is not repugnant to the constitution. 

It is, however, urged that the ordinance is void because 
the taxes imposed by it are not uniform in respect to the 
classes upon which they are levied. The ordinance imposes 
a fixed sum upon each of the various avocations therein 
named. The fact that it does not classify each business 
and graduate the amount that shall be paid by the person 
pursuing an avocation, according to the amount of business 
he shall do, is not a violation of the rule of uniformity 
prescribed by both the constitution and statute. It is not 
an income tax, but a license fee or tax for the privilege of 
carrying on business in the city. The ordinance makes no 
exceptions in favor of or against any one carrying on the 
business taxed, but operates uniformly on the class to 
which it applies. 

Section 7 of the ordinance provides that any person 
violating any of its provisions shall, on conviction thereof; 
be fined not less than five.ucr more than fifty dollars, and 
be committed until the fine and costs be paid. Under the 
decision of this court in State v. Green, 27 Neb., 64, the 
penal provision for the enforcement of the ordinance is 
void. But that does not invalidate its other provisions, as 
the valid part is a complete act and is not dependent upon 
the void portion, (State v. Lancaster Co., 6 Neb., 474, 
Slate v. Hardy, 7 Id., 377; State v. Lancaster Co., 17 Id., 
85; State v. Hurds, 19 Id., 323; Muldoon v. Levi, 25 Td., 
457; Messenger v. State, Id., 674.) The judgment of the 
district court is 

AFFIRMED. 

THE other judges concur. 
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C. B. BaILey v. STATE OF NEBRASKA. 
[FILED NovemMBER 25, 1890. 


1. Appeal: WAIVER or InNFoRMALITIES. The taking of an ap- 
peal from a conviction had before a magistrate for the violation 
of a villuge ordinance, is a waiver of the errors committed on 
the trial before such magistrate. 


2. Villages: OxDINANCES: Proor oF PASSAGE. The certificate 
of a village clerk attached to an ordinance of the municipality, 
attested by his official seal, stating that such ordinance was 
passed and approved, and when and in what paper it was pub- 
lished, is sufficient proof of its passage, approval, and publica- 
tion. 


: Liquors: SALE: PENALTY. The board of trustees of a 
village has authority to enact an ordinance to prohibit the sale 
of intoxicating liquors within the corporate limits, and to pro- 
vide as a penalty for its violation the imposing of a fine not to 
exceed one hundred dollars and for imprisonment in default of 
the payment of the fine and costs. 


3. 


4. : ORDINANCE VorID IN PART. Where such an ordinance 


provides for its enforcement, the imposing of a “ fine of not less 
than twenty-five dollars, nor more than one hundred dollars, or 
by imprisonment not exceeding thirty days, or by both fine and 
imprisonment,’’ held, that part providing for punishment by 
imprisonment is void, but that it does not invalidate the re- 
mainder of the ordinance. 


Error to the district court for Saline county. Tried 
below before Morris, J. 


Hastings & McGintie, for plaintiff in error: 

A police judge may exercise only such powers as the 
statute gives him. (S. C. & P. R. Co. v. Washington Co., 3 
Neb., 41; Morrill v. Taylor, 6 Id.,242; Doody v. Vaughn, 
7 Id., 32; Brondberg v. Babbott, 4 Id., 519.) Secs. 11, 
12, and 25, ch. 50, Comp. Stats., fix a method of pro- 
cedure-which'is exclusive. (S.C. & P. RB. Co, v. Washing- 
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ton Co., supra.) Since the two provisions for enforcing 
the ordinance form parts of a penalty, one cannot be void 
and the other valid. (Oatman v. Bond, 15 Wis., 22; State 
v. Dousman, 28 Id., 541; State v. Perry Co., 50. St., 497; 
Campau ». Detroit, 14 Mich., 276; Cooley, Const. Lim., 


213.) 


‘Abbott & Abbott, contra: 


A municipality may inflict penalities. (Horr & Bemis, 
Municipal Police Ordinances, secs. 89-119; Brownville v. 
Cook, 4 Neb., 101.) Imprisonment is no part of the pen- 
alty, but a method of collecting thefine. (Sheffield v. O’ Day, 
7 Til. App., 3389; State v. Herdt, 40 N. J., 264.) Void 
and valid parts of an ordinance should, if possible, be con- 
strued as separable. (Horr & Bemis, Municipal Police 
Ordinances, sec. 139.) When a double penalty is imposed 
the fact that one is unauthorized does not invalidate the 
other. (Wilcox v. Hemming, 58 Wis., 144.) As to the ef- 
fect of the appeal: 1 Dillon, Mun. Corp., see. 367. 


Norvat, J. 


On November 19, 1888, J. B. Dann made a written 
coniplaint under oath before E. J. Hancock, justice of the 
peace of the village of De Witt, Saline county, charging ~ 
Charles B. Bailey, the plaintiff in error, with unlawfully ° 
selling malt and spirituous liquors to one James Liggard, 
in violation of ordinance No. 24 of said village. Bailey 
was arrested and taken before the justice, where he entered 
a plea of not guilty. He applied for a change of venue, 
which was refused. He thereupon demanded a trial by 
jury, which was denied. Over the defendant’s objection he 
was tried before the justice, who found him gnilty, and 
was sentenced to pay a fine of $100 and costs, and that he 
stand committed until such fine and costs be paid. An 
appeal was taken to the district court, where the defendant 
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was tried, convicted, and sentenced to pay a fine of $100 
and costs. 

- As this case was tried in the district court on appeal, the 
proceedings and judgment of that court alone are before 
us for review. ‘The errors, if any, committed by the jus- 
tice were waived by thie appeal. 

The prosecution is brought under sec. 1 of ordinance 
No. 24 of the village of De Witt, which provides: “That 
any person who shall within the corporate limits of De 
Witt, by himself, herself, or themselves, or by his, her, or 
their agent, servant, clerk, or employe, barter, sell, ex- 
change, give away, or deliver intoxicating, malt, spiritu- 
ous, vinous, mixed, or fermented liquors, shall for each 
offense be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be fined not less than twenty-five 
dollars nor more than one hundred dollars, or be im- 
prisoned in the county jail not to exceed thirty days, or 
both such fine and imprisonment.” 

The first objection urged by the plaintiff in error is that 
there is no proof that the ordinance was ever passed. There 
is attached to the ordinance introduced in evidence a certifi- 
cate of the village clerk, attested with the seal of the vil- 
lage, showing that it was adopted by a unanimous vote of 
the board of trustees on April 23, 1888, was signed by its 
chairman, and that it was published in the De Witt Times, 
a newspaper published in the village, for two consecutive 
weeks, beginning April 26,1888. This certificate, under 
the provisions of sec. 49, chap. 14, Compiled Statutes, was 
sufficient proof of the passage, approval, and publication 
of the ordinance. 

It is claimed that, as the legislature has by general law 
made ita criminal offense for any person to sell or give 
away intoxicating liquors without having obtained a h- 
cense so to do, and prescribed the penalty therefor, the 
village board had no authority to pass the ordinance in 
question. 
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Section 11 of the liquor law fixes the penalty for sell- 
ing liquors without a license by a fine not less than one 
hundred dollars nor more than five hundred dollars, or by 
imprisonment not to exceed one month in the county jail. 
Section 12 provides for a preliminary examination where 
a complaint is made of a violation of section 11. The 
ordinance having fixed a different punishment from that 
provided for the violation of the general law on the same 
subject, the objection is fairly presented, had the board of 
trustees of the village authority to enact such an ordinarge? 
The legislature, by subdivision IX of section 69, chapter 
14, Compiled Statutes, conferred the power upon villages 
to pass ordinances to prohibit the selling or giving away 
of intoxicating liquors within the corporate limits, and 
subdivision XII of the same section authorizes the impos- 
ing of fines for the violation of such ordinances “not ex- 
ceeding one hundred dollars for any one offense, recoverable 
with costs, and in default of payment to provide for con- 
finement in prison or jail, and at hard labor upon the 
streets or elsewhere, for the benefit of the city or village.” 
The law makers not only granted the power to village 
authorities to make the selling of intoxicating liquors a 
criminal offense, notwithstanding it is also made such by 
general law, but authorized the imposing of a different 
punishment from that attached to the statutory offense. 

It will be observed that the ordinance under which the 
defendant was convicted and sentenced provides for its en- 
forcement by the inflicting of a fine of not less than 
twenty-five dollars nor more than one hundred dollars, or 
by imprisonment not exceeding thirty days, or both fine 
and imprisonment. The fine provided for by the ordi- 
nance is clearly within the power conferred upon the vil- 
lage by statute. But there is no law which empowers a 
village to enforce its ordinances by both fine and impris- 
onment, nor by imprisonment alone, except as a means of 
enforcing the payment of the fine imposed by the court for 
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a violation of the ordinance. It follows that that part of 
the ordinance providing for imprisonment is void, as being 
contrary to the power conferred upon the village anthori- 
ties by statute. 

The point is made that the portion of the ordinance 
providing for the punishment by imprisonment being bad, 
invalidates the entire ordinance. It does not necessarily 
follow that a whole act or law is invalid because some of its 
provisions are void and cannot be sustained. The rule, as 
established by the decisions of this and other courts, is that 
when the valid and invalid portions of a law are depend- 
ent upon each other, the whole law is void; but if the 
valid part is not dependent upon that which is void, and 
is acomplete law in itself, it will be upheld. (State v. Lan- 
caster Co., 6 Neb., 474; State v. Hardy, 7 Id., 377; State 
v. Lancaster Co., 17 Id., 85; State v. Hurds, 19 Id., 328; 
Muldoon v. Levi, 25 Id., 457; Messenger v. State, Id., 674; 
Oatman v. Bond, 15 Wis., 22; Campau v. Detroit, 14 
Mich., 276; Wilcox v. Hemming, 58 Wis., 144.) 

The ordinance in question, tested by the above'rule, must 
be sustained as to all of its provisions, excepting the part 
providing for punishment by imprisonment. Strike out 
the invalid part, and a complete law remains, capable of 
being executed and carried into effect, independent of the 
void portion, The judgment of the district court is 


AFFIRMED. 


Tue other judges concur, 
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Norton eT Av. v. A. P. PInGer ET AL. 
[Fitep DECEMBER 22, 1890.] 


1. Chattel Mortgages: RerenTrion By MorTGaAGoR: FRAUD 
PRESUMED. A chattel mortgage, or bill of sale of personal prop- 
erty, not acccompanied by an immediate delivery and followed 
by an actual and continued change of possession of the property 
sold, mortgaged, or assigned, is presumed to be fraudulent and 
void as against subsequent purchasers in good faith; and when 
offered in evidence in an action between the person claiming 
under it and a subsequent purchaser in good faith, and for value, 
to be effective, must be accompanied by evidence on the part 
of the person claiming under such chattel mortgage, or bill of 
sale, that the same was made in good faith and without intent 
to defraud creditors or purchasers. A prior recording of the 
instrument will not supersede the necessity of such proof. 


: FAILURETO RecorD. Under theactof February 19, 1877, 
sec. 26, ch. 32, Comp. Stats., an unrecorded bill of sale, contract, 
or lease, wherein the transfer of title or ownership of personal 
property is made to depend upon any condition, is void only as 
against, any purchaser or judgment creditor of the vendee or 
lessee in actual possession, obtained in pursuance of such sale, 
contract, or lease without notice. As to all other persons or par- 
ties, the law remains unaffected by the act, except in so far as 
it places conditional leases of personal property upon an equal 
footing with conditional sales. 


2, 


Erxor to the district court for Madison county. Tried 
below before CRAWFORD, J. 


D. A. Holmes, for plaintiffs in error, cited: Aullman v. 
Mallory, 5 Neb., 180; Blunk ve. ‘Kelley, 9 Id., 441 ; Me Cor- 
mick v. Stevenson, 13 Id., 72; Gorham v. Holden, 9 At. 
Rep., 894; Germain v. Wind, 13 Pac. Rep., 753; Miles v. 
Edsall, 14 Pac. Rep., 701; McGinnis v. Savage, 1 8. E. 
Rep., 746; Campbell P. P. & M. Co. v. Walker, 1 So. 
Rep., 59; Faeth v. Leary, 23 Neb., 270; Loeb v. Milner, 
32. N. W.Rep., 209; AleConnell v. People, 84 Ill., 585 ; 
Sirrine uv. Briggs, 31 Mich., 444. 
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H. C. Brome, contra, cited: Heryford v. Davis 102 U- 
S., 235; Lvereté v. Buchanan, 2 Dak., 249; Cartelyou v. 
Lansing, 2 Caines Cases, [N. Y.], 202; Dykers v. Allen, 7 
Hill [N. Y.], 497; Wilson v. Little, 2. N. Y¥., 443; Lewis 
v. Graham, 4 Abb. Pr. [N. Y.], 106; Warner v. Martin, 
11 How. [U.8.], 225; Newbold v. Wright, 4 Rawle [Pa.], 
195; Buckley v. Packard, 20 Johns. [N. Y.], 421; Rod- 
riguez v. Heffernan, 5 Johns. Ch. [N. Y.], 429. 


Cogs, Cu. J. 


The plaintiffs below brought their action in replevin on 
April 80, 1887, in the district court of Madison county, 
alleging that they are the owners and entitled to the im- 
mediate possession of all the machinery, presses, type, 
and printing material of the Norfolk Printing Com- 
pany, not incorporated; that the defendants wrongfully 
detain the same, and have so detained the said goods and 
chattels for two days, to the plaintiff’s damage $1,200. 

The defendants Norton, Sprecher, and Bell answered by 
a general denial. 

There was a trial to a jury, with verdict for the plaint- 
iffs, that the right of possession of the property at the 
commencement of this action was in the plaintiffs, and 
assessing their damages for the wrongful detention thereof 
at one cent. 

The defendants’ motion for a new trial was overruled, 
and judgment entered on the verdict, to which the defend- 
ants excepted; and in their petition in error to this court 
assigned : 

‘“‘T, That the court erred in overruling the objections of 
defendants to the introduction of testimony offered by 
plaintiffs, 

“TY. In instructing the jury to return a verdict for the 
plaintiffs. 

“ITT. In overruling the motion of defendants to in- 
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struct the jury to return a verdict at the close of the testi- 
mony in chief.” 

It appears from the record that in April, 1886, one 
Frank A. Sharpe, of Fremont, Dodge county, was in pos- 
session of certain printing presses and printing material, 
and on April 13 executed to the firm of Marder, Luse & 
Co., of Chicago, a chattel mortgage on the property to se- 
eure an indebtedness of $500 with interest; that in the 
fall of that year Sharpe removed the mortgaged property 
to Norfolk, Madison county, and had the chattel mortgage 
also recorded there. At this time Sharpe and George B. 
Van Voart, of Norfolk, entered into partnership under the 
name of the Norfolk Printing Company, contemplating an 
incorporation of their company, which was not effected ; 
also, at this time, Sharpe went to Chicago and obtained 
from Marder, Luse & Co. two additional printing presses, 
a three horse-power engine and boiler, and other material for 
a more complete printing, binding, and stereotyping es- 
tablishment, of the value of $3,422.52, which was shipped 
to the Norfolk Printing Company, at Norfolk, Nebraska, 
with directions to deliver the consignment to Sharpe, At the 
time of the delivery to Sharpe he executed to Marder, Luse 
& Co. the following instrument : 


“Norro.k, Nes., October 2, 1886. 

“Mr. Frank A. Sharpe borrowed and received of Marder, 
Luse & Co., 139 and 141 Monroe Street, Chicago, Il., 
the following articles in good order: If the prices set 
against them are paid as per memorandum below, the 
property is then to belong to said borrower, otherwise it 
remains the property of Marder, Luse & Co. Notes 
and drafts, if. given, are not to be considered payments 
until they are paid. 

“In the meantime the borrower is to keep the prop- 
erty in good order, and agrees to pay the price as per mem- 
orandum below, keeping the property sufficiently insured 
. for the benefit of the said Marder, Luse & Co., depositing 
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the policy of insurance with them, and may use the prop- 
erty free from any other charge. Said property is not to 
be removed from Madison county, Nebraska, without the 
written consent of Marder, Luse & Co. Should said bor- 
rower fail to meet any of the payments at the time specified, 
or to keep the property satisfactorily insured, or in good 
order, then Marder, Luse & Co. may take the said articles 
and dispose of them to the best advantage, rendering to 
said borrower all surplus, if any, after paying the price 
agreed upon, and the expense of removal and sale. 


“MEMORANDUM OF PAYMENTS TO BE MADE. 


Thirty days after date....... vances .. $200 and 8 per cent 
Sixty days after date................6. 200 and 8 per cent 
Four months after date............... 100 and 8 per cent 
Five months after date............... . 100 and 8 per cent 
Six months after date.............0008 100 and 8 per cent 
Seven months after date........ seeeeee 100 and 8 per cent 
Eight months after date.,....sscsse000 100 and 8 per cent 
Nine months after date...........s... 100 and 8 per cent 
‘Ten months after date.........sccesevee 100 and 8 per cent 
Eleven months after date............ . 100 and 8 per cent 
Twelve months after date.........006 100 and 8 per cent 
Thirteen months after date........... 100 and 8 per cent 
Fourteen months after date............ 100 and 8 per cent 
Fifteen months after date............ . 100 and 8 per cent 
Sixteen months after date..........0.. 100 and 8 per cent 
Seventeen months aftér date.......... 100 and 8 per cent 
Eighteen months after date........... 100 and 8 per cent 
Nineteen months after date........... 100 and 8 per cent. 
Twenty months after date............ 100 and 8 per cent 
Twenty-one months after date........ 100 and 8 per cent 
Twenty-two months after date....... 100 and 8 per cent 
Twenty-three months after date...,.. 100 and 8 per cent 
Twenty-four months after date...... 100 and 8 per cent 
Tobie ce cocvisecehesaaetuacites $2,525.” 


Then follows “a memorandum of articles borrowed” and 
the signature of Frank Sharpe, witnessed by Amos Dresser, 
the agent of Marder, Luse & Co., and James Hawkins. It 
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appears from the evidence that promissory notes were given 
by Sharpe to Marder, Luse & Co. for each of the payments 
recited in this instrument. It was filed in the county clerk’s 
office of Madison county February 11, 1887. 

This property, as well as that brought to Norfolk from 
Fremont the spring before, was in the possession and use 
of Sharpe & Van Voart, otherwise known as the Norfolk 
Printing Company. On December 23, 1886, an instru- 
ment had been executed by Sharpe & Van Voart for the 
printing company, signed by T. H. Egbert and A. P. Pil- 
ger, as follows: 

“That the Norfolk Printing Company, in consideration of 
$1,000, paid by A. P. Pilger and P. Schwenk & Co., have 
sold, and by these presents do sell and convey, to said A. P. 
Pilger and P. Schwenk & Co. all the right, title, and inter- 
est of said printing company in and to all machinery, presses, 
type, and printing material now in possession of and owned 
by said printing company, at Norfolk, Nebraska, a partial 
list of the property conveyed being hereto attached. 

“Tt being understood and agreed by and between the 
parties that this conveyance is made subject to first lien 
upon said property of $2,000 in favor of Marder, Luse & 
Co. ~ 

“Tt being further agreed that if said Norfolk Printing 
Company shall at any time pay to said A. P. Pilger and P. 
Schwenk & Co. said sum of $1,000, together with any ad- 
ditional sum or sums that may at the time of such payment 
be due from said Norfolk Printing Company to said A. P. 
Pilger and P. Schwenk & Co., then, and in that event said 
Pilger and Schwenk & Co. agree to sell and convey said 
property to Norfolk Printing Company. 

Witoess our hands at Norfolk, Nebraska, December 23, 
1886. Norrotk Printine Co., 

“By Frank SHARPE. 
“Gro. B. Van Voarr. 
“'T, H. EGBert. 

“A. P. PInGEr.” 
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This instrument is duly certified to have been placed on 
‘file in the clerk’s office of Madison county January 21, 
1857. 

It appears that Sharpe & Van Voart, otherwise the 
Norfolk Printing Company, were in possession of the prop- 
erty at the time of the execution of the last instrnment, and 
remained in possession during some part of 1 87, but up 
to what date does not appear. But at some time in that 
year Sharpe transferred his interest to Van Voart, and 
shortly afterwards left Norfolk, and at the time of the trial 
had disappeared. It further appears that about April 28, 
1887, after Sharpe had left, Van Voart, being the only rep- 
resentative of the printing company and in possession of the 
property, delivered it to Marder, Luse & Co., who sold and 
delivered it to the plaintiffs in error (the defendants below), 
from whom the goods and chattels were replevied, aud 
delivered a bill of sale to them which was in evidence; 
that Norton, Sprecher, and Bell, the plaintiffs in error, took 
possession of the property and were in possession under 
Marder, Luse & Co. on April 30, 1887, when this action 
was commenced and the o.der of replevin executed. 

There are several important questions presented and ar- 
gued by counsel on either side, but itis not deemed strictly 
necessary to follow them, as it is believed that the first ar- 
gument presented by the plaintiffs in error is conclusive of 
other questions in the case. 

The instrument introduced by the plaintiffs below on the 
trial, although designated and indorsed as a bill of sale is, 
in law, a chattel mortgage executed by the Norfolk Print- 
ing Company, but without witnesses, to secure the pay ment 
of $1,000 to the defendants in error, It is apparent from 
its terms that it was not intended there should be an im- 
mediate delivery, or any change of possession, of the prop- 
‘erty from mortgayors to mortgagees. And there is an en- 
tire absence of evidence by the plaintiffs in the court below 
of any delivery of the.property by the Norfolk Printing 

55 
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‘Company to the plaintiffs, or of any change of possession . 
until taken by Marder, Luse & Co. and turned over to the 
defendants in the court below; nor is there any evidence, 
except the instrument itself, of its primal character, that it 
was made in good faith or for an actual consideration. The 
ease therefore falls within the meaning of sec. 11, chap. 32, 
of our statutes, cited by counsel for plaintiffs in error, which 
provides that “every sale, * * * unless accompanied by 
immediate delivery, and be followed by an actual and con- 
tinued change of possession of the things sold, mortgaged, 
or assigned, shall be presumed to be fraudulent and void as 
against subsequent purchasers in good faith, and shall be 
douclnewye evidence of fraud, unless it shall be made to ap- 
pear, on the part of the persons claiming under such sale, 
that the same was made in good faith and. without any -in- 
tent to defraud such creditors or purchasers.” 

It is the contention of the defendants in erro: that the 
- instrument executed by Sharpe on October 2, 1886, and 
herein set out, is in legal effect a chattel mortgage, and 
counsel cite very high authority in support of the argu- 
ment. But I do not agree that the case cited, that of 
Heryford v. Davis, 102 U. 8.8. C. R., 235, can be fol- 
lowed under our statutes and decisions. In the case of 
Auliman, Miller & Co. v. Mallory, 5 Neb., 180, it was held 
that “A sale and delivery of goods on condition that the 
property is not to vest until the purchase money is paid or 
secured, does not pass the title to the vendee until the con- 
dition is performed.” This opinion was delivered at the 
July term, 1876. It was there contended, by the defend- 
ants in error, that while the selling and delivering of the 
property in controversy upon the condition that the title 
does not pass from the vendor until the purchase price was 
paid, might be good, and the condition sustained as between 
the original parties, yet, as between creditors of the vendee 
or innocent purchasers, it was fraudulent, and was contrary 
to public policy; but as the law of the state then was, al- 
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though there was nothing on record to show the conditional 
character of the sale, and it appeared by stipulation that 
the defendant in error had no actual notice thereof, the 
court was of a different opinion and expressed it decisively 
in the decision. 

The legislature, then about to convene, passed an act 
to prevent the fraudulent transfer of personal property, 
which was approved February 19, 1877, providing in sec. 1: 
“That no sale, contract, or lease, wherein the transfer of title 
or ownership of personal property is made to depend upon 
any condition, shall be valid ‘against any purchaser or 
judgment creditor of the vendee or lessee, in actual posses- 
sion, obtained in pursuance of such sale, contract, or lease, 
without notice, unless the same be in writing, signed by the 
vendee or lessee, and a copy thereof filed in the office of 
the clerk of the county within which such vendee or lessee 
resides; said copy shall have attached thereto an affidavit 
of such vendor or lessor, or his agent or attorney, which 
shall set forth the names of the vendor and vendee or lessor 
and lessee, a description of the property transferred, and 
the full and true interest of the vendor or lessor therein. 
AJJ such sales and transfers shall not remain valid against 
purchasers in good faith, or judgment or attaching creditors, 

‘without notice, for a longer period than one year, unless 
such vendor or lessor shall, within thirty days prior to the 
expiration of one year from the date of such sale or trans- 
fer, file a copy thereof, verified as aforesaid, in the office of 
said clerk, and the said vendor or lessor may preserve the 
validity of his said sale or transfer of personal property 
by an annual refiling, in the manner as aforesaid, of such 
copy.” 

It was the evident intention of the legislature to place 
conditional leases of personal property upon the same foot- 
ing with those of conditional sales, as held in Aultman, 
Miller & Co.’s Case, supra; but applying the statute to the 
present case, if the defendants in error were purchasers, or 
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judgment ercditors, of the lessees without notice, then the 
lease was void as to them. It is not contended that they 
were judgment creditors; and were they purchasers? They 
cannot be held to be purchasers because, as we have seen, 
no possession of the property nassed to them, nor was it 
made to appear, on their part, that the sale to them was in 
good faith, and without intent to defraud other creditors or 
purchasers, But if the plaintiffs were purchasers, they 
certainly were not purchasers without notice, as by refer- 
ence to the bill of sale, a copy of which is herein set out, it 
will be seen that the same was taken expressly “subject to 
the first lien upon said property of $2,000 in favor of 
Marder, Luse & Co.” 

There being, then, neither judgment creditor nor pur- 
chaser without notice whose rights were to be affected by 
the failure of Marder, Luse & Co. to file their lease, or a 
copy thereof, in the office of the county clerk, as provided 
by law, the only effect which the statute of 1877 had upon 
their lease was to recognize it, and place it on a footing 
with conditional sales, as we have shown. And although 
the trial was in a manner at arms length on either side, it 
nevertheless appears from the whole proceedings that the 
firm of Marder, Luse & Co. acted in entire good faith to- 
wards other parties; that it furnished an amount of valua-’ 
ble machinery to Sharpe & Van Voart, for the Norfolk 
Printing Company, allowed them the possession and use 
of it until Sharpe had abandoned his printing enterprise, 
had left the town and county, and probably the state. 
Then Van Voart, who remained the only representative of 
the printing company, recognizing the property rights of 
Marder, Luse & Co., delivered the property to them, who 
sold it again to the plaintitfs in error. A 

It has been stated that this sale was by the consent of 
Van Voart, the sole representative of the Norfolk Printing 
Company at the time, It is probably more exact, in the 
light of the closing testimony of Sprecher, one of the 
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plaintiffs in error, to say that the sale was made jointly by 
the Chicago firm and the Norfolk Printing Company, 
represented by Van Voart, and while I am of the opinion 
that the whole evidence, of record, shows good faith on the. 
part of the plaintiffs in error, yet it is noticeable that 
neither Norton nor Sprecher, who testified for themselves, 
stated how much they gave for the property. Sprecher 
does say, in his closing testimony, that they assumed the 
notes and mortgage of the Norfolk Printing Cowpany, 
and assumed to pay off the wages of Van Voart’s printer, 

so he could go away. 

Amos Dresser, a witness for defendants, testified that at 
the time of the transfer of the property by Marder, Luse 
& Co. to defendants there were the amounts of $275 and 
$28.65 due upon the notes and mortgage given by Sharpe 
at Fremont. This witness also testified that he was a clerk 
in the employ of Marder, Luse & Co., and was in charge 
of the credit business of the firm, and that $200, and no 
more, had been paid upon the material embraced in the 
lease. 

On the other hand, it is significant that while Dr. 
Schwenk, one of the plaintiffs below, and defendants in 
error, was twice examined as a witness on behalf of the 
plaintiffs, and testified as to various matters, he did not 
testify, nor was he interrogated by counsel, as to the con- 
sideration for the bill of sale or chattel mortgage under 
which he claimed the goods, nor did he disclose any con- 
sideration whatever for the same. 

Upon the whole aspect of the trial, I think the court 
erred in its instruction to the jury to find for the plaintiffs, 
and therefore there should be a new trial. Judgment is. 


REVERSED AND REMANDED. 


THE other judges concur. 
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JoHN W. GETCHELL vy. Tomas H. BENTON. 
(FILED DECEMBER 22, 1890. | 


Internal Improvement: WHat Is Not: A Beer Sugar Man- 
UFACTORY which does not manufacture sugar from beets for 
toll, although propelled by water power, is not within legisla- 
tive control by virtue of any law of this state, and is, therefore, 
held, not a work of internal improvement within the meaning 
of the constitution or statute. 


ORIGINAL application for injunction. 


B. B. Willey, and Talbot & Bryan, for plaintiff, cited, on 
the point discussed in the opinion, cases there referred to. 


William Leese, Attorney General, H. C. Brome, and N. 
D. Jackson, contra, cited on the same point: U, P. R. 
Co. v. Colfax County, 4 Neb., 450; State v. Adams County, 
15 Hd., 568; Angell, Water-Courses, sec. 466; Olmstead 
v. Camp, 33 Conn., 532; Lewis, Eminent Domain, sec. 
180; Head v. Amoskeag Mfg. Co., 113 U.8.,9; Hankins 
v. Lawrence, 8 Blackf. [Ind.], 266; Boston, ee., Corp. v. 
Newman, 12 Pick. [Mass] 467. 


Coss, Cx, J. 


This cause was submitted npon an agreed statement of 
facts, of which the following is the substance: 

First—The plaintiff is, and, for more than one year last 
past, has been a citizen, a resident, freeholder and tax- 
payet of the city of Neligh, in the county of Antelope. 

Second—The city of Neligh at all the dates hereinafter 
mentioned has been, aud now is, a city of the second class, 
with more than une thousand and less than five thousand 
inhabitants, duly incorporated, organized, and existing un- 
der and by virtue of the laws of this state. , 
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Third—That on the 20th day of May, 1890, said city 
of Neligh submitted the question of the issuing of the 
bonds of said city to the amount of fourteen thousand eight 
hundred dollars to a vote of the legal voters of said city in 
the manner provided by law. 

Fourth—More than two-thirds of the votes cast at said 
election being in favor of said proposition, said city coun- 
cil did, subsequent to said election, cause said proposition 
and the vote at said election to be entered upon the records 
of said city, and a notice of the adoption of said proposi- 
tion to be published in a newspaper of said city, and there- 
after and on the first day of June, 1890, the authorities of 
said city, in the manner provided by law, issued said bonds. 

Fi{th—Said bonds have been delivered by the corporate 
authorities of said city to the defendants, the auditor of 
public accounts of this state, for the purpose of registra- 
tion and said defendant will, unless enjoined therefrom by 
the order of the court, register said bonds. 

Sixth—Plaintiff claims : 

1. That the purpose for which said bonds were issued, as 
shown by the proposition and notice of election, is not to 
aid a work of internal improvement within the meaning of 
the laws of this state. 

2. That the corporate authorities of the city of Neligh 
liave no authority, under the law, to issue bonds in aid of 
a work of internal improvement to be located outside of 
the corporate limits of the said city. 

Seventh—The above claims of plaintiff, as set out in the 
sixth paragraph of the stipulation, are denied by defendant, 
and the questions, thus presented, are the only matters in 
controversy between the parties, it being agreed that all 
the requirements of law with respect to the voting of bonds 
to aid works of internal improvement in the cities of’ this 
state have been complied with. 

Upon-the submission of the case, the respective parties, | 
by their counsel, filed exhaustive briefs on each side, which 


© 
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were carefu}ly examined and considered, at our consultation, 
and we were all of the opinion that the bonds could not be 
sustained, 

The authority of statute, relied upon to justify the is- 
suance of the bonds, is found in an act passed by the leg- 
islature in 1869, and which now constitutes section 1 of 
chapter 45 of the current compilation of the statutes. 
This section provides that “Any county or city of the state 
of Nebraska is hereby authorized to issue,bonds to aid in 
the construction of any railroad, or other work of inter- 
nal improvement, to an amount to be determined by the 
county commissioners of such county, or the city council 
of such city, not exceeding ten per centum of the assessed 
valuation of all taxable property in said county or city; 
Provided, The county commissioners or city council shall 
first submit the question of the issuing of such bonds to a 
vote of the legal voters of said county or city in the man- 
ner provided by chapter 9 of the Revised Statutes of the 
state of Nebraska, for submitting to the people of a county 
the question of borrowing money.” 

Chapter 57 of the Compiled Statutes has also an im- 
portant bearing upon the question involved. Section 1 of 
this chapter provides that “If any person desiring to erect a 
dam across any water-course for the purpose of building a 
water grist, saw, carding, or fulling mill, or of erecting 
any machinery to be propelled by water, be the owner of 
the lands on which he desires to build such mill or erect 
such machinery on one side of such water-course and not 
of the lands on the opposite side against or upon which.he 
would abut his dam; or if any person be the owner of 
the lands on which he desires to erect. any such mill, or 
machinery, on both sides of such water-course; or if any 
person shall have erected such mill and mill-dam on his 
own lands, he may file a petition for leave to build or con- 

“tinue snch mill-dam, and a writ of ad quod damnum, in 
the district court of the county, where such lands lie, 
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against the owners or proprietors of the lands above and 
below such dam, which are, or probably will be, overflowed 
or injured thereby, or against or upon which he may de- 
sire to abut his dam.” The succeeding twenty-five sections 
are devoted to matters of procedure and detail. Section 
27 provides that “All mills within this state, now in op- 
eration, or which hereafter may be put in operation, for 
grinding wheat, rye, or corn, or other grain, and which 
shall grind for toll, shall be deemed public mills.” The 
remaining six sections of the chapter are devoted to pre- 
scribing the duties of the miller at such mill, providing 
for the fixing of the rates of toll and other matters of 
regulation, but all confined to public mills for grinding 
grain. 

In the case of raver v. Merrick County, 14 Neb., 327, 
this court, construing the two chapters of the statute, above 
cited, and in part copied, held that “A. water grist mill 
erected for public use, the rates of toll to be determined by 
the county commissioners, and being subject to regulation 
by the legislature, is a work of internal improvement within 
the meaning of the act of 1869, and bonds voted to aid its 
construction are valid.” 

The case of the State v. Adams County, 15 Id., 559, was 
an original application in this court for a mandamus to 
issue to the county commissioners of Adams county to com- 
pel them to levy a tax to pay the interest on a certain bond, 
one of a series of bonds issued by the county commissioners 
of said county upon an affirmative vote of the electors of 
Juniata precinct, in said county, for the issuance of $6,000 
in bonds to aid in the erection of a steam grist mill. The 
writ was denied, the court, in the syllabus, holding that 
“there is no statute in this state authorizing the voting of 
aid to steam grist mills and bonds voted for that purpose 
are invalid.” The opinion reviewed to some extent ihe 
ease of Traver v. Merrick County, supra, and said: “The 
decision in that case is based almost entirely upon the 
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statute authorizing the condemnation of private property 
for the purpose of erecting dams and overflowing lands in 
order to obtain power to propel mills.” Now, although 
beet sugar mills are not specifically mentioned in section 1 
of chapter 57, the statute referred to in the opinion quoted, 
yet the machinery for their propulsion by water is as clearly 
within the language of the section, “any machinery to be 
propelled by water,” as though specially mentioned by 
name, so that, as the case of Zraver v. Merrick County, 
supra, rests almost entirely “upon the statute authorizing 
the condemnation of private property for the purpose of 
erecting dams,” etc., other reasons must be found for ex- 
cliding beet sugar mills from the benefit of county or mu- 
nicipal aid, for, as we have seen, machinery for their pro- 
pulsion by water is equally within the language of the act, 
and, if sugar is as much a necessary of life as flour, which, 
I think, no one will doubt, it is equally within its spirit. 
But this reason is found in the provisions of section 27 and 
the following sections of the same chapter. By these pro- 
visions, as we have seen, all mills for the grinding of wheat, 
rye, corn, or other grain, and which shall grind for toll, 
shall be deemed public mills. The succeeding sections 
make it the duty of the owner or occupant of every such 
public mill to grind the grain brought to such mill in due 
time and ‘“‘as the same shall be brought”’— in other words 
to give every mill-boy his turn; to cause a statement of 
the rates of toll by him charged for grinding and bolting 
the different species of grain to be posted up in the mill, 
“Cand the county commissioners of each county shall estab- 
lish and regulate the amount of toll allowed to be charged.” 
They also fix the liability of the miller for the safe keeping 
of all grain, grain bags, and casks brought ,to the mill, and 
for taking a greater toll than that fixed by the county com- 
missioners, or as contained in printed or written statements 
required to be posted up in the mill. And, finally, section 
33 prescribes the manner and method by which any such 
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public mill may be divested of such public character 
and become a private mill, but with the proviso “that no 
party shall change his mill toa private mill until fully 
reimbursing all parties who have assisted in its erec- 
tion.” 

None of these provisions apply to a beet sugar mill, nor 
a beet sugar factory, and it is for the reason that such beet 
sugar factory, when erected, would not, by virtue of any 
statute or law of this state, be subject to the regulation of 
any board, or officer of the state, county, or city, but 
would be private property, pure and simple, that it is held 
not to be a work of internal improvement within the 
meaning of section 1, chapter 45, Compiled Statutes, 
Counsel for defendant, in the brief, quote a portion of scc- 
tion 1, chapter 57, and from its provisions placing water 
power for the propulsion of saw, carding, and fulling 
mills, or “any machinery propelled by water,” upon the 
same footing with grist mills. So far as the right to the 
writ of ad quod damnum is concerned they argue that 
the act quoted from, ea vt termini, subjects all machinery 
propelled by water to legislative control. The argument 
is ingenious and it would not be strange if, in this age of 
enterprise and adventure, it did not find some support in 
the authorities. But where a theory tends directly to the 
subversion of private rights, courts will, and should, be 
slow to follow them. 

Tt will be observed that the mere fact of mills for grind- 
ing grain being propelled by water does not make them 
public mills, or bring them within the operation of any 
legislative regulation; but in order to make them public 
mills or bring them within the operation of the legislative 
regulations, or to authorize the county commissioners to es- 
tablish and regulate the rates of toll to be charged, such mills 
must grind for toll. Indeed, were it a question of first in- 
stance, and not indirectly affected by former decisions, I 
would be of the opinion, from a consideration of the lan- 
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guage of sections 27 and 33 of the chapter above cited, that 
the grinding for toll,and not their being propelled by water, 
is the test of such mills being public mills. The language of 
the statute applics as well to mills run by any other power 
as those run by water; and the distinction depends solely 
upon the fact that the section declaring “all mills * * * 
shall be deemed public mills” occurs in the same chapter 
with the sections providing for the writ of ad quod dam- 
num; and I should add the argument used in the cases of 
Traver v. Merrick County and State v. Adams County, supra, 
based upon the more permaneut and continuing character 
of water over steam power, as well as its acknowledged 
eheapness. 

There is certain language used in the opinion last above 
cited which may be understood to mean that the provisions 
of the statute authorizing the use of the power of emi- 
nent domain in behalf of the water mills thereby places 
their regulation under legislative control. The language 
used was not intended, I am sure, to bear such construc- 
tion; for, as we have seen, the framers of the statute 
deemed it necessary to use express language for the pur- 
pose of placing certain of the beneficiaries of the power 
of eminent domain under legislative control, and that 
with such discrimination as to repel the idea that they 
were only supplementiig that which had already been 
done indirectly or by implication. 

The writer has but little knowledge of beet sugar manu- 
factories, or of their manner of doing Nasties: but he 
is sure that their operators do not, as a rule, riianifadinie 
beets into sugar for toll, and hence that such manufactories 
would not be under legislative control, and so, under the 
constitution and statutes of this state, and the previous 
decisions of this court, are not works of internal improve- 
ment. 

Having come to the above conclusion upon the second 
point argued by counsel for plaintiff in the brief, it is not 
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deemed necessary to discuss the other questions argued. 
An injunction will be granted as prayed. 


INJUNCTION GRANTED. 


THE other judges concur. 


NicHoLas WULLENWABER ET AL., APPELLEES, V. Mi- 
CHAEL DUNIGAN ET AL., APPELLANTS. 


[FILED DECEMBER 22, 1890.] 
1, Railroads: Bonp PROPOSITION. A proposition to issue bonds 


to a railway company is in the nature of a contract, upon the ac- 
ceptance of which both parties are bound by the agreement. 


2. AGENT: REPRESENTATIONS. Where certain 
petitioners were induced to sign a petition calling an election in 
K. township, Seward county, upon the representations of an 
agent of the railway company that the depot would be located 
on section 16 of said township, when in fact the depot was after- 
wards located on section 17, held, that the company was bound 
by the representations of its agents, and that persons who had 
been deceived thereby and induced to sign the petition might 
set up such facts to enjoin the issuing of the bonds. 


3 — : : ELECTION: PETITIONERS. At least fifty free- 
holders, resident of the township, etc., must sign a petition to 
the county commissioners requesting them to call an election in 
said township for the purpose of voting aid fora railway. With- 
ont a petition so signed by the full number required, the commis- 
sioners have no jurisdiction. 


AppEat from the district court for Seward county. 
Heard below before Norvat, J. 


George W. Post, and’ D. C. McKillip, for appellants, 
cited : Mechem, Agency, secs. 714, 716, 743 and uotes, 747 
and note, 750; Montgomery S. R. Co. v. Mathews, 77 Ala., 
357; Hilliard, Inj , 295-6; Helms v. Me Fadden, 18 Wis., 
201; 2 Whart., Ev., secs. 797, 932; Perkins v. Lougee, 6 
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Neb., 223; Exvparte Fisher, 18 Wend. [N. Y.], 609; Long 
v. Woodman, 58 Me., 49; Graves v. Hedges, 58 Pa. St., 
— 540; Ranney v. People, 22 N. Y., 417; Com. v. Mishey 
Brenneman, 1 Rawle [Pa.], 311; 1 Woods, R. Law, sec. 33, 
and p. 81, secs. 112-13-14, 120; Martin v. Pensacola R. 
Co., 8 Fla., 370; Carlisle v. Evansville R..Co., 13 Ind., 477; 
Miss. R. Co. v. Cross, 20 Ark., 443; Holbrook v. O' Berne, 
9N. W. Rep., 291; B.C. R. & M. R. Co. v. Palmer, 42 
Ta., 228; First Nat’l Bk. of Cedar Rapids v. Hurford, 29 
Id., 585; 1 Wood, R. R., 110, 111, note 6, 112 to 120; 1 
Parsons, Cont., 71; C. R. & M. R. Co. v. Boone Co., 34 
Ta., 51; State v. Lake City, 25 Minn., 404; Platteville v. 
Galena, 43 Wis., 493; People v. Klokke, 92 1)., 134; Burns 
v. Campbell, 71 Ala., 271; Ewall’s Evans, Agency, 64, 70, 
71; 4 Coke, Institutes, 317; Story, Agency, secs. 239, 240; 
Townsend v. Lamb, 14 Neb., 324; Platteville v. R. Co., 
43 Wis,, 493; #.D.& BR. BR. Co. v. Garrett, 52 Tex., 133; 
Bu, & M. L. R. Co.v. Brooks, 60 Me., 568;6 Am. & Eng. 
_Ency. L., 738, €95;.1 Washb., Real Prop. [5th Ed.], 57; 
Gage v. Scales, 100 Tls., 218, 221, 895; 6 International 
Eney., 885; M. & 8S. R. Co. v. Matthews, 24 Am. & Eng. R. 
Cas., 9; 1 Redfield, Railways [5th Ed.], 172-3; Franklin 
Glass Co. v. Alevander, 9 Am. Dec., 92; Hanover June. R. 
Co. v. Haldeman, 82 Pa. St., 36; Caleyv. P.& CR. Co., 
80 Id., 363 ; Kotsenbader v. Peters, Id., 438 ; Lippincott v. 
Whitman, 83 Id., 244; Brownlee v. R. Co., 18 Ind., 68; 
Hardy v. Merriweather, 14 Id., 203; Anderson v. O. R. 
Co., 14 Id., 169; Prees v. Davis, 29 Mo., 184; Hodges v. 
Torrey, 28 1d., 103 ; Cooley, Torts, 475, 483, 487, 502; 1 
Story, Eq., secs. 199, 200, 203, 203a, 2036; Wall v. Stub- 
ble, 10 Vesey, Jr. [Eng.], 509; Dyer v. Hargrave, Id., 505 ; 
Anderson v. Burnett, 35 Am, Dec., 426 ; Bell v. Henderson, 
6 How. [Miss.], 313; Juzan v. Toulmin, 44 Am. Dee. 
452; Kerr, Fraud & Mistake, 389, 383; Custar v. Titus- 
ville, 63 Pa. St., 381; Vicksburg R. Co. v. MeKean, 12 La. 
Ann., 638 ; Orossmanv. Penrose Co., 26 Pa. St., 69 ; Hughes 
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v. Antietam Co., 34 Md., 317; Kelsey v. N. L. Co., 54 
Barb. [N. Y.], 111; Walker v. Mobile R. Co., 34 Miss., 
245; Anderson v. R. Co., 14 Ind., 169; Johnson v. Craw- 
Sordsville, 11 Ind., 280 ; Mabey v. Adams, 3 Bosw. [N. Y. ], 
346; Upton v. Tribilcock, 1 Otto [U. 8.], 45; Goodrich v. 
Reynolds, 31 Tl, 490; Saffold v. Barnes, 39 Miss., 399 ; 
Uppfalt v. Nelson, 18 Neb., 583; Gammage v. Alexander, 
41 Tex., 418; Tealv. Terrell, 48 Id., 491; Whart., Ev., sec. 
1174; Williams v. Lowe, 4 Neb., 393; Pratt v. Philbrook, 
41 Me., 182; Tuck v. Downing, 76 Tl.,71; Whiting v. Hill, 
23 Mich., 399; Bowman v. Carithers, 40 Ind., 90; Stitt v. 
Litile, 63 N. Y., 427; Phipps v. Buckman, 30 Pa. St., 401 ; 
1 Greenleaf, Ev., 113,114; Chapman». R. Co., 55 N. Y., 
584; Gilman v. R. Co., 13 Allen [Mass.], 441; Livings- 
ton v. R. Co., 35 Ta, 556; Verry v. R. Co., 47 Id., 549; 
Martin v. Farnsworth, 49 N. Y., 558; Zrudo v. Anderson, 
10 Mich., 357; Rice v. Club of G. R., 52 Id., 87. 


Norval Bros. & Lowley, for appellees, cited: State v. 
Babcock, 21 Neb., 187; Williams v. Holmes, 2 Wis., 9; 
Damp v. Dane, 29 Id.,427; Canfield v. Smith, 34 Id., 381; 
Eldred v. Leahy, 31 Id., 546;, Galbraith v. Plasters, 101 
Ill., 444; Gage v. Busse, 94 Id., 590; Sinnett v. Moles, 38 
Ta., 25; Curry v. Board, 15 N. W. Rep., 602; Henderson 
v. R. Co.,67 Am. Dec., 675; Crump v. Mining Co., 56 Id., 
116; Wickham v. Grant, 28 Kan., 517; Melendy v. Keen 
89 [].,395; Sanford v. Handy, 23 Wend. [N. Y.], 260; 
Burhop v. Milwaukee, 18 Wis., 453; McClellan v. Scott, 
24 Id., 81; Davis v. Dumont, 37 Ia., 47; Vreeland v. Stove 
Co., 29 N. J. [Eq.], 188; People v. Supervisors, 67 Il. 
57; People v. Ry. Co., 63 Id:, 374; People, ex rel., v. 
Jackson Co., 92 Id., 441; Platteville v. R. Co., 43 Wis., 493. 


* 
Maxwe.. J. 


This is an action to enjoin the issuing of certain bonds 
of K. township, in the county of Seward, and to have said 


a 
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bonds canceled and delivered up and declared null and 
void. The pleadings, which are very lengthy, need not be 
set out in this opinion. 

On the trial of the cause the court made findings and 
rendered judgment as foilows: 

“Now on this 29th day of December, 1888, this cause, 
heretofore tried on a former day of the present term of 
court and taken under advisement, came on for decision 
and judgment; and the court, being now fully advised in 
the premises does find the issues joined in favor of the 
plaintiffs, and that the injunction heretofore allowed and 
granted and issued herein ought to be made perpetual, and 
that the bonds now under custody of the court, in the hands 
and keeping of 8. C. Langworthy, ought to be canceled and 
held for naught, and that the said colorable and the appar- 
ent record of the proceedings of the board of supervisors of 
Seward county, recorded in Commissioners’ Record No. 4, 
pages 94 to 98 inclusive, and on pages 127 to 131, so far 
as the same relates to the calling of an election and the 
voting of bonds in said K. township, is incorrect, unau- 
thorized, and ought to be canceled, set aside, and held for 
nanght. It is therefore by the court considered, ordered, 
and adjudged that the said bonds and the proposition for 
their issue and the election held and proceedings had and 
done in pursuance thereto in reference to the issue of said 
bonds of K. township, in Seward county, Nebraska, were 
unauthorized by law and void, and that the same and all 
proceedings of the said board of supervisors in reference 
thereto be held for naught; that the said defendants, their 
successors in office or assigns, are perpetually enjoined and 
‘restrained from delivering or authorizing the delivery in 
any eapacity whatever of the said bonds or any of them 
to the said defendant railroad company, and from negotiat- 
ing or transferring them or any of them at any time; and the 
said defendant railroad company, its officers, assigns, agents 
and successors, are each of them restrained from receiving, 
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claiming, assigning, or negotiating said bonds or any of 
them, and from in any way holding the same to be valid ; 
that the said board of supervisors and county clerk and 
their successors in office are severally enjoined and re- 
strained from signing, authenticating, or in any way vali- 
dating said election, canvass on the question submitted at 
said special election, or the record of said proposition sub- 
mitted, or the record of the board of supervisors thereon, 
and from in any way giving color of validity of said pro- 
ceedings or any of them, and from recognizing in any way 
the same to be valid.” 

To authorize a precinct, township, or village to issue 
bonds the statute requires: “A petition signed by not less 
than fifty free-holders of the precinct, township, or village 
to be presented to the county commissioners, ‘or board au- 
thorized by law to attend to the business of the county 
within which such precinct, township, or village is sit- 
uated. Said petition shall set forth the nature of the work 
contemplated, the amount of the bonds sought to be voted, 
the rate of interest, which shall in no event exceed eight 
per cent per aunum, and the date when the principal and 
interest shall become due, and the said petitioners shall give 
bond, to be approved by the county commissioners, for the 
payment of the expenses of the election, in the event that 
the proposition shall fail to receive a two-thirds majority 
of the votes cast at the election.” 

It appears from the record that fifty persons did sign 
the petition, and that thereupon the election was duly called 
and held, and the bonds declared carried. This election 
appears to have been held before the depot in the township 
of K., Seward county, was located. There is a large 
amount of testimony in the record tending to show that a 
considerable number of the signers of the petition were in- 
duced to sign the same by representations of the agents of 
the railroad company that a freight and passenger depot on 

56 


882 NEBRASKA REPORTS. —[Vor. 30 


Wullenwaber v. Dunigan, 


the line of said railroad would be located upon section 16 
of said township. 

The depot finally was located on section 17 of said 
township. - A proposition to issue bonds to aid in the con- 
struction of a railway is in the nature of a contract, which, 
when accepted, is binding upon the respective parties. 
Hence, if the electors, through false or fraudulent represen- 
tations, have been induced to vote bonds to aid in the con- 
struction of such railway, a court of equity in a proper 
case will grant relief. (Curry v. Board of Supervisors, 15, 
N. W. Rep., 602; Stinnett v. Moles, 38 Ia., 25; Hender- 
son v. San Antonio, ete, R. Co, 67 Am. Dec., 675; 
Crump v. U. &. Mining Co., 56 Id., 116; Wickham v. 
Grant, 28 Kan., 517.) 

Where parties have been induced by false representa- 
tions to sign a petition calling an election to vote aid to a 
railway, they may set up such false representations as 
grounds for enjoining the issuing of the bonds. (Sinnett 
v. Moles et al., 38 Ia., 25; Ourry v. Board of Supervisors, 
etc, 15 N.W. Rep. 602; Wickham v. Grant, 28 Kan., 
517; Melendy et al., v. Keen, 89 Ill., 395; Sandford v. 
Handy, 23 Wend., 260; Burhop v. City of Milwaukee - et 
al., 18 Wis., 481; McClellan v. Scott et al., 24 Wis., 81; 
Davis & Co. v. Dumont, 37 Ia., 47; Vreeland v. New Jer- 
sey Stone Co., 29 N. J. Equity, 188.) : 

If, therefore, the plaintiffs were induced to sign the pe- 
tition by false representations, they have a right to set up 
such representations to prevent the issuing of the bonds. 
Tt is claimed, however, that the persons who procured the 
signatures to the petition were not the agents of the rail- 
way company, and therefore such company cannot be af- 
fected by their statements. This question was before the 
supreme court of New York, in Sandford v. Handy, 23 
Wend., 265, and the opinion delivered by Chief Justice 
Nelson, who says: ‘The distinction between a general and 
special agent has often been the subject of discussion in ad- 
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judged cases, and by elementary writers, but it is not par- 
ticularly important here, as this js conceded to be a case 
of special agency. Our inquiry is more especially directed 
to ascertain the extent of the principal’s responsibility in 
cases of this character; or rather, confining it more par- 
ticularly to the point before us, to what extent and to what 
circumstances will the principal be held responsible for the 
representations and declarations of the agent. 

“Mr. Justice Story, in his recent valuabl ecommentaries 
on the subject, p. 126, lays down the general rule, and 
which is as applicable to special as to general agents, that, 
‘where the acts of the agent will bind the principal, then 
his representations, declarations, and admissions respecting 
the subject-matter will also bind him, if made at the same 
time, and constituting part of the res geste.’ He further 
observes that ‘for most practical purposes, a party dealing 
with an agent, who is acting within the scope of his au- 
thority and employment, is to be considered as dealing 
with the principal himself. If it is the case of a contract, 
it is the contract of the principal. If the agent, at the time 
of the contract, makes any representation, declaration, or 
admission touching the subject-matter of the contract, it is 
the representation, declaration, or admission of the princi- 
pal.” These principles are fully borne out by the several 
authorities referred to—are founded in good sense and 
with a just conception of the commercial and other busi- 
ness transactions of life from which they have been de- 
rived.” This, we think, is a correct statement of the law. 

If a person employed by a railway company in a special 
niatter, as to procure signatures to a petition for the calling 
of an election to vote bonds in aid of such railway, the 
company will be bound by the representations of such 
agent made in any matter pertaining to his duties; in other 
words, a principal, by availing himself of the acts of an 
agent, must adopt the same zn toto and cannot adopt that 
which is beneficial and reject that which is detrimental. 
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This rule was recently applied by this court in Donisthorpe 
v. F, E. & M.V. Ry. Co., ante, p. 142, and the company 
held responsible for the representations of the agent. 

In the case at bar it is clearly shown that a number of 
the petitioners were induced to sign the petition by repre- 
sentations made on behalf of the railway company, that 
the depot would be located on section 16. There is no 
pretense that the depot has been located on that section. 
The appellant contends that it was located on section 17, 
and therefore is more advantageous to some of the plaint- 
iffs than if located on section 16. It is sufficient to say 
that the original proposition under which a number of the 
plaintiffs were induced to sign the petition was that the 
depot would be located on section 16. If the company 
may remove it to section 17 it may remove it to the ex- 
treme limits of the township. 

We cannot make a new contract for the parties. The 
plaintiffs are entitled to a performance of the condition under 
which they are induced to sign the petition for the election 
to vote the aid. And as it is apparent that the company 
has not performed its part of the agreement, hence it is 
not entitled to the bonds. It is contended on behalf of 
the plaintiff in error that fraud cannot be predicated on a 
promise not performed. Perkins v. Lougee, 6 Neb., 220, 
is cited to sustain that position. That action was brought 
for the purchase money of the sale of a lot which the 
defendant had personally examined before purchasing, and 
he alleged as a defense that the plaintiff, to induce him to 
purchase the same, had falsely represented to him that he 
was about to erect a large brick hotel on a lot near that 
sold to the defendant. It was held that such promise was 
not actionable, and as the party had personally viewed the 
lot before purchasing that he must pay for the same. In 
the case at bar, however, the inducement or consideration 
for signing the petition calling the election was the loca- 
tion of the depot on section 16. The case therefore differs 
from that of Perkins v. Lougee. 
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‘Some objection is made to a number of the signers of 
the petition on the ground that they are not freeholders. 
It is unnecessary to examine this question. It is sufficient 
to say that it is indispensable that a petition requesting the 
calling of an election must be signed by at least: fifty free- 
holders, and without such petition such commissioners 
have no jurisdiction. The judgment of the district court 
is right and is 

AFFIRMED, 
Coss, Cu. J. concurs. 


Norval, J., having tried the case in the court below, 
took no part in the decision. 


Drxon County v. W. E. Gantt. 
[FILED DECEMBER 22, 1890.] 


Laches: JUDGMENT BY DEFAULT AFFIRMED. A firm of attorneys 
rendered service for Dixon county and filed a claim for the same 
before the board of county commissioners, which claim was re- 
jected. The case was then appealed to the district court, the 
transcript being filed in March, 1886, and a petition filed in 
April following. The county filed no answer, nor other plead- 
ing in the case, and in April, 1887, judgment was entered against 
the county, and afterwards a motion made by the county to set 
the default aside was overruled. Held, That as error must ap- 
pear to authorize the reversal of the judgment of the district 
court, and as the county had been guilty of gross negligence 
in not pleading, and it did not appear that it had any valid 
defense to the action, the judgment would be affirmed. 


Error to the district court for Dixon county. Tried 
below before Powers, J. 


A, E. Barnes, County Attorney, for plaintiff in error. 


Daris, Gantt & Keatley, contra. 
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MaxwELt, J. 


This is an action founded on an oral contract betwee 
the plaintiff in error and the firm of Gantt & Norris, 
wherein said plaintiff in error employed said firm of 
Gantt & Norris to bring suit on the official bond of R. H. 
Knapp, a defaulting county treasurer of Dixon county, 
Nebraska. In consideration of said contract said firm of 
Gantt & Norris commenced suit on said bond. After said 
case had been commenced, the same was compromised be- 
tween the county and said R. H. Knapp, and his bonds- 
men and the county took certain Jands of said R. H. 
Knapp, and his bondsmen paid the sum of $2,000, and 
said cause on said bond was dismissed, when W. E. Gantt, 
the defendant in error, presented a claim in his own right 
to the board of county commissioners of the plaintiff in 
error, which claim was rejected by said board, when the 
defendant in error appealed the case to the district court of 
Dixon county, where the defendant in error filed a petition, 
set up the facts that the plaintiff, in error was indebted to 
said defendant in error on a contract made with the county 
of Dixon by Gantt & Norris; that this cause was contin- 
ued from time to time, when on the 21st day of April, 
1887, said defendant in error took judgment by default 
against the plaintiff in error for the sum of $590.50, in 
the absence of the attorney for plaintiff in error; that 
plaintiff in error at once moved to set aside the judgment, 
and supported said motion by several affidavits; that the 
hearing of said motion to set aside and vacate said judg- 
ment was continued from time to time, and on the 17th 
day of October, 1888, the same was overruled by the 
court, whereupon said cause is brought to this court by 
petition in error. 

The transcript shows that it was filed in the district 
court of Dixon county in March, 1886, and the petition 
was filed in the following April. One year thereafter 
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judgment was taken against the county by default, and no 
reason is given to explain the delay. It does not appear 
now that the county has any defense to the action. 

Whatever the facts may be, it seems to be admitted that 
the defendant in error and his partner rendered valuable 
services for the plaintiff in error. If it was not liable for 
such services, or the amount claimed is too large, an an- 
swer to that effect should have been pleaded. This is a 
reviewing court, and to authorize the reversal of the judg- 
ment it must appear that the court below erred. This is 
not apparent in this case. The judgment of the district 
court is 

AFFIRMED. 


Tue other judges concur. 


GrorGce W. SHRECK ET AL. vy. LypIA SPAIN. 
[FILED DECEMBER 22, 1890.] 


Chattel Mortgages: Description: Notick: Priority. In an 
action by a senior mortgagee against a junior mortgagee for the 
conversion of two mares which it is alleged were described in 
the senior mortgage as one dark brown mare, age five years, 
weight about 1,200 pounds, of the value of $175, and one dark 
brown mare, right hind foot white, age five years, weight about 
1,200 pounds, of the value of $175, and in the junior mortgage 
as one dark brown mare five years old called ‘‘ Dolly,’’ and one 
light brown mare four years old called ‘‘Pet,’” held, that the 
testimony showed that the mares were properly described in the 
senior mortgage and that such mortgage was duly filed for rec- 
ord; it was notice therefore to the junior mortgagee, of the ex- - 
istence of the lien of the senior mortgagee, and that the senior 
mortgagee had the superior right. 


Error to the district court for York county. Tried 
below before Norvat, J. 


888 NEBRASKA REPORTS. [ Vou. 30 


Shreck v, Spain. 


France & Harlan, for plaintiffs in error, cited, contend- 
ing that the description was insufficient: Rowley v. Bar- 
tholemew, 37 Ia., 374; Smith v. McLean, 24 Id., 322; 
Adams v. Com. Natl Bk., 53 Id., 481; Bontgomery v. 
Wright, 8 Mich., 147; Ivins v. Hines, 45 Id., 73; Sav- 
ings Bank v. Sargent, 20 Kan., 576; Jones, Chattel 
Miges., see. 63; Rhutasel v. Stephens, 27 N. W. Rep., 7863 
Ormsby v. Nolan, 28 Id., 569; Hayes v. Wilcoz, 61 Ta., 
732, cases cited. 


Sedgwick & Power, in reply to the contention, cited: 
Peters v. Parsons, 18 Neb.,.193; Price v. McComas, 21 
Id., 197; Jones, Chattel Mtges, secs. 54, 61,65; Pettis v. 
Kellogg, 7 Cush. [Mass.], 456; King v. Aultman & Co., 24 
Kan., 246; Eddy v. Caldwell, 7 Minn., 225. 


MAXWELL, J. 


This action was brought in the district court of York 
county by the defendant in error against the plaintiff in 
error to recover the value of a span of mares, and on the 
trial the jury found in favor of the defendant in error and 
assessed the amount of her recovery at the sum of $310, 
and a motion for a new trial having been overruled judg- 
ment was entered on the verdict. The testimony tends to 
show that on the 9th day of May, 1887, one John Price 
executed a chattel mortgage to one John Milton Oliver on 
the following described property : “One dark brown mare 
named ‘ Browny,’ age five years, weight about 1,200 
pounds, sound, and worth $175; one dark brown mare 
(right hind foot white), named ‘Flora,’ age five years, 
weight about 1,200 pounds, sound, and worth $175; also 
one white mare named ‘ Maggie,’ age seven years, weight 
about 1,050 pounds, sound, and worth $125; one black 
horse named ‘Bill,’ age eight years, weight about 1,150 
pounds, sound, and worth $125; one red cow, four years 


VoL. 30] SEPTEMBER TERM, 1890. 889 


—t 


Shreck y. Spain. 


old, with spotted heifer calf at side ; one white cow, three 
years old, with spotted steer calf at side.” 

This mortgage was duly filed for record on May 9 of 
that year. On the 3d day of June, 1887, John Price ex- 
ecuted a chattel mortgage to the Utica bank of Seward 
county for a large amount of personal property, which in- 
cluded the following: “One team of mares; one light 
brown mare four years old, called ‘ Pet,’ one dark brown 
mare, six years old, called ‘ Dolly,’ steers and heifers on 
section 27, town 11, range 1 west; all of said property 
owned by me; mares on section 8, town 11, range 1 west, 
in Waco precinct, and York county, Neb., and free from 
incumbrance.” 

The mares were taken by the bank under the second 
mortgage and converted to its own use. The contest is 
thus between two mortgagees, and the question presented is, 
first, whether the description of the mares in the first 
mortgage was sufficient to identify them so that the filing 
of the mortgage would be constructive notice to subsequent 
mortgagees or purchasers in good faith ; and, second, whether 
the mares described in the second mortgage, viz., one dark 
brown mare, five years old, called “ Dolly,” and one light 
brown mare, four years old, called “Pet,” are the same 
animals which Price had previously mortgaged to Oliver. 
On both of these points there seems to be no doubt, and 
we fail to perceive any ground upon which the plaintiff in 
error would be entitled to recover. 

A large number: of errors are assigned in the record 
which it is unnecessary to review at length. There is no 
error in the record and the judgment is 


AFFIRMED. 
Coss, Cu. J., concurs. 


Norvat, J., having tried the case in the court below, 
did not sit, 
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Abstracter. 
1. Fees received as, by county clerk, must be reported to 
county board. State v. Kelly.csccccsescoccsccreccsccecsctseccees 577-9 
2. Warranty in sale of abstract books. Crowell v. Harvey..... 570 
Accounting. 
Held, To be the duty of a mortgagee of buildings who had 
collected the rents. dling v. Bradford............csseceeee 602-4 
Act of God. 
1. A snow storm of such violence as to prevent moving trains 
is. Black v. R. C0.....cseceeees i sbebSnidacdabovedcuedsescadesuserntwiete 205 


2. Common carriers are not insurers against injuries to live 
stock resulting from; in such case only the ordinary care 
of a prudent person is required. Jd.........-..cseceeeee 197, 204-5 


Action. See Parties. VARIANCE. 
Against stockholders of corporations under sec. 136, ch. 16, 
Comp. Stats., for failing to publish corporate indebtedness, 
are guasi-penal only, and not barred in one year as penal 
actions, the limitation being the same as ia other contracts. 
COY V. TONES. ..cr0cecrecscccrensreveverssversrcscsccceccscssscssescasccsers TOD 


Adverse Possession. 
1. Held, Tobe established by the evidence. Petersen v. Town- 
BEN ...csccseees WSs ebeenesadsdsicadesscescaclyXeivosecescceutsavecedsesecve . 376 
2. Ripens into absolute title in ten years, free from lien of 
tax deed issued before that time. Alexander v. Wilcox..... 795 


Affidavits. See BiLis oF ExcEprTIons, 3, 4. 
Agency. See PRINCIPAL AND AGENT. 


Agistment. 
1. Evidence found to show a want of that reasonable care 
required of an agister in absence of express contract. Cal- 
Tand V. Nichols ..ccrcovscecoccseseece ccsesesecacs wheedeeaedesscessotestes . 535 
2. Where agister accounts for cattle which have died, to 
owner, burden of proof is upon latter to show negligence. 
AD iecceiiiewsegsisbesss yee Saveve Vseevewesseetee ee seed eesdecdevsedndecnacaseay 536 
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Alteration. 
Of promissory notes, consented to by one of two partners; 
firm bound. Jface v. Heath....... ssenescenseesccsesccson senses ses 623 
Amendment. 
1. Allowed of petition on eve of trial; held, not reversible 
error. U. P. Rt. Co. v. Broderick.........+-. Tisgasecssatwaieseses 739-40 
2. Properly allowed in furtherance of justice. Ward v. Par- 
LUN svisescwcha sd cssteeiaa us state restcedd vabesseieeavenadsawesssseuusdnsenees 379-80 


Animals. See CARRIERS, 3. WARRANTY, 1-4. 
Action for injuries by a wolf harbored by defendant; verdict 
for plaintiff, held, to be sustained by the evidence. Man- 
ger V. SHIPMAN ...csccsevsecersccccessvensesees carsses see seeeesenesccoee 355 


Answer. See PLEADING, 16. APPEAL, 2. 


Appeal. See ERRoR PROCEEDINGS, 4. REVIEW. VARIANCE. 

1. Unauthorized dismissal of. Dickerson v. Mechling ......... 719 

2. Where, in an action on a promissory note, defendant of- 
fers no testimony in county court, an answer in district 
court on appeal, alleging forgery, tenders a different issue 
from that originally raised. First Natl. Bank v. Carson... 107 

3. A cause appealed from couuty to district court should be 
tried on the same issues in both. Id. 

4, But if appellee go to trial on a different issue, he waives 
the error. Id. P 

5. Not a sufficient excuse for failure to file transcript within 
statutory time, in appeal from county to district court, 
that county judge promised to prepare and file transcript 
for appellant but neglected to doso. Oppenheimer v. Mc- 
CLAY iccvsvvosetseecee sesedaasteisuvecescces sausages Seaspecesscsiessussese BOD=T 

6. Errors committed by justice of the peace, in trial for viola- 
tion of village ordinances, held, to have been waived by. 
Bailey v. State...... Ustugis dpiieSechoeuwsedeastecvardeecsdedeodenetesddecees 857 


Appearance. 

In an action to recover real property where service is by pub- 
lication and plaintiff’s affidavit fails to state the non-resi- 
dence of defendant, latter may appear specially to challenge 
jurisdiction or quash papers, without making a general 
appearauce in the case. Brown v. Rice ...ssccceesccsenceare 239-40 


Appointment. 
Of county attorney, by entering the fact upon the record of 
the proceedings of the county board, sufficient. State v. 
Walker ...... ceeneresecnssecsscccccscencsccessecctossscesessssssssescsesess DOG 


Assignment. 
Of contract between attorney and client for professional serv- 
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ices, without client’s consent, entitles latter to reconvey- 
ance of land given asa fee for services. Hilton v. Crooker,716-17 


Assignment for Creditors. See INSOLVENCY. 

A mortgage given by an insolvent debtor less than thirty days 
before an assignment, preferring a creditor who has rea- 
sonable grounds for knowing of the insolvency, is fraudu- 
lent. Bunks v. Barb Wire Co. ..secoccssecsccccevcesscsceserereeeelal~4 


Assumpsit. See Cirrus, 1. 


Attachment. See Onus PRoBANDI, 5, 6. 
Overruling motion to discharge, not a final order. Root v. 


Bank woccccccoee saekeee foes adtiie's Sudeenees tuuseestecseeheeseSesadsasescdede: COE 
Attorney. 
Judgment by default against county for services rendered by, 
affirmed. Dixon County v. Gant... .ccccccrcrccrereecscssceserseres 885 


Attorney and Client. ; 

1. Contract between, for professional services, is personal and 
not assignable without consent; after performance, the 
right to recover compensation may be assigned. Hilton v. 
Crooker ......ccceres ahebenadaesengecdediadaga dene Suebs veseesecesedossses 716-17 

2. Assignment of such contract by attorney without client’s 
consent is an abandonment thereof, and eutitles client to 
a reconveyance of land given as a fee for services ; money 
expended in the prosecution of the suit to berefunded. Id., 717 


Auctions. See JuprcraL SALEs. 
Bailment. See AGISTMENT. 


Ballots. 
When cast in prescribed mode presumed to be legal, and this 
presumption cannot be overcome by vague, indefinite, or 
uncertain testimony. Todd v. Cass County .........0+ ceareseere BAZ 


Banks. See GARNISHMENT, 3,4. NATIONAL BANKS. 


Bills of Exceptions. 

1. Should be signed by referee in cases tried before him; not 
by district judge. State v. Gaslin.........csccccecescceteeesenees 653-4 

2. When signed by trial judge long after time fixed by law, 
will be considered by supreme court solely to determine 
sufficiency of evidence; alleged errors at trial will not be 
reviewed. Seward v. Klenck ......csscecccoecesees srrercccrsccenes C16 

3. Affidavits used on hearing of motion for new trial cannot 
be attached tosuch motion as an exhibit, but must be pre- 
served in billof exceptions. Vallindingham v. Scott....... « 187 


4. Alleged errors and affidavits used below must be pre- 
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served by, in order to be considered in the supreme court. 
MeCarn v. Cooley ......sccrcscescsens Set Weeved susedagerveesvosdsasessuces 

5. A stipulation stating that a certain transcript is a correct 
bill of exceptions will not warrant the supreme court in 
so considering it, though it may justify the district judge 
in signing it. Jd. 

Bona Fide Purchaser. 

One who takes negotiable paper under circumstances show- 
ing bad faith, or with knowledge of maker's defenses, is 
not. Dfyers v. Bealer .......ccccseees Veopagcawencasuee ieehasaneasess - 


Bonds. 
1. Of building contractor; action on; defense, changes in 
plans; sureties held not to be released. Dorsey v. McGee, 


2, Cannot be voted by a municipality in aid of a beet sugar 


556 


286 


657 


factory. Getchell v. Benton ........ Hisbodesescedaeendecieseuavieds 871-2 


3. Proposition to issue railroad bonds is in the nature of a 
contract, upon the acceptance of which, both parties are 
bound. Wullenwaber v. Dunigan........ anicdsed weatisaaseuse sarees 

4. Where parties are induced to sign a petition for a bond 
election, by false representations by the agent of the rail- 
road company as to where the depot is to be located, the 
company is bound by the representations, and the parties 
deceived may set up such facts as grounds for enjoining 
the issue of the bonds. Jd. 

5. Without a petition sigued by fifty resident freeholders, 
county board has no authority to call abond election. Id. 


Breach. See REscission. 


Building Contracts. 

Action against sureties on contractor’s bond ; defense, changes 
in plans and specifications; sureties, held, not to be re- 
leased by change in frontage of building, nor by prema- 
ture payment of contractors, the latter defense not being 
pleaded in’ the answer; testimony as to what original 
specifications were, conflicting, and verdict against sure- 


ties sustained. Dorsey v. McGlee.........00 sesveesceseseeeB62—4, 


Burden of Proof. See ONus PROBANDI. 


Carriers. 


877 


667 


1. General duties and liabilities discussed. Black v. R. Co., 204-6 


2. Evidence and instructions reviewed in action against, for 


loss of live stock. Jd.......... seasons saeavesces ee ernevere 200-4, 207-8 


3. Are not insurers against injuries resulting from inherent 
propensities of live stock or from act of God; in latter 


4, 
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case are required only to use the ordinary care of a pru- 
Genbé person. [d..... c.ccorcecercesecarceracescressereccesorere LOZ, 204-5 
Oral contract between shipper and station agent, that a 
stove should be shipped at carrier’s risk; subsequent de- 
livery to shipper of bill of lading with the clause, ‘‘ stoves 
at owner’s risk of breakage,’? which condition was not 
brought to shipper’s notice, held, that carrier was liable 
for breakage. U.P. BR. Co. v. Marston....cccccccecescorerssceeee 248 


Cattle-Guards. 
Are not required to be constructed by railroad companies at 


private or farm crossings. O. & R. V. BR. Co. v. Severin, 334-5 


Chattel Mortgages. See EvIDENCE, 31. GARNISHMENT, 2. 


1. 


PREFERENCE OF CREDITORS, 1. 
Void on account of not being recorded. South Omaha 
Natl. Bank v. Chase.........- visetasehesdestsenettacesseees Ss ceseesee 466 


. Instrument indorsed and termed a “bill of sale,’’ held, to 


be a chattel mortgage and void under sec. 11, ch. 32, 
Comp. Stats. Norton v. Pilger......cccorecrereoes sbieee vevenvead 865-6 
Evidence, held, insufficient to remove presumption of 
fraud, there having been no change of possession of the 
property. South Omaha Nail. Bank v. Chase........... srecere 466 
Actiou by senior against junior mortgagee for conversion 
of two mares described in senior mortgage. Held, That 
description was sufficient, and that filing of first mortgage 
was notice to junior, of rights of senior mortgagee. 
Shreck v. Spain ...ccccsecorcerccoreecescvecseccresccssseresssscssssonees OO 


. Executed on certain buildings situated on leased land; 


construed in connection with an assignment of the lease 
and a contract between the parties. Held, That mort- 
gagee was a trustee with authority to collect the rents 
and apply them to taxes, insurance, etc. dling v. Brad- 
SOE cescceassvevecnssocisnsescsersseunseccernatevtessee ioceeassersccesseess: BOD 


. None of the notes, to secure which the mortgage was 


given, having become due, mortgagee could not declare a 
forfeiture of the property and advertise it forsale. IJd..... 603 


Checks. See NAMEs, 2. 
Cities. See MUNICIPAL CORPORATIONS. OCCUPATION Tax. 


1. 


2. 


ORDINANCES, 1-3. STREETS. 
Allowance of a claim by city council ‘‘to be paid when 
there is money in the treasury,’’ is binding, and the condi- 
tion will not defeat an action to recover a judgment there- 
on. Natl. Lumber Co. v. Wymore »......... delete cadence atoerede 359-60 


In cities of second class over 5,000, council may pass any 
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ordinance by vote of majority of all members, or by vote 
of one-half, with concurrence of mayor. MMuagneaur. Fre- 


3. Meeting of such council held at a time other than that 
fixed by ordinance, valid, though not called by mayor or 
councilmen, if all are present and act asa body. Jd.....850-1 


by 


4. Where such meeting is adjourned to a specified date, and 
a quorum is then present, it may transact any business 
within the powers conferred by statute. Id......ss.ccesseeee 851 


City Council. See CirTixEs. 

Claims. See CirTIEs, 1. 

Codicils. See WILIs, 9. 

Common Carriers. See CARRIERS. 
Conditional Sale. See Recogprna, 1. 


Evidence reviewed and found not to establish, but an offer to 
sell only. Davis v. Giddings....... iadeesesine Vlaseeusette eae de 213 


Conditions. See CARRIERS, 4. CiTIzEsS 1. ConTRActTs, 4,5. 
Rest ESTATE, 2. WILLS, 10, 11. 


Consideration. See NEGOTIABLE INSTRUMENTS, 1. 
For a promissory note, may be established by parol evidence. 
Walker v. Haggerty...cccccccccsesveccccsscvscssscesesess sosssececessee 124 


Constitutional Law. See INTERNAL IMPROVEMENTS. 
1. Subdiv. 8, sec. 52, art. 2, ch. 14, Comp. Stats., authorizing 
cities to levy and collect occupation taxes, not repugnant 
to secs. 1 and 6, art. 9,Const. Dfagneau v. Fremont...... 851-4 
2. Constitution not a grant but a restriction of legislative 
powers. Td ...escesee eee Sadestseuunvstedeadotaddsvbensaddiah aa’ 852 
3. Purpose of sec. 11, art. 3, Const., requiring bills to have 
but one subject clearly expressed in title, discussed. K. C. 
& OLR. C0. 0. Frey .ccececscccnsereceverecsssseeee sieibSe sees sdaeieas cs 791-2 
4. Such provision not violated by act of March 3, 1881, Laws, 
‘1881, p. 267, providing for liens of laborers and material - 


men. Id. 
Construction. 
Of written instrument set out in opinion. South Omaha Natl. 
Bank v ONGSE Ss cucienisets ves aevderecvedeccenssvace esis eaeaeeedtecseenes 467 


Contest. See ELEctTions, 1-3. 


Continuance. 
1. Affidavit showing absence of material witness, aud dili- 
gence used to secure him; application denied; held, error. 
Beatrice Sewer Pipe Co. V. Erwin w.scccocccsscconcescceeseseevseans 86 
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2. Allowance of motions for, discretionary. Hale v. Hess... 47 
3. Verbal stipulations for, made out of court, unenforceable. 
Id. 
Contracts. See Bonps, 3. BUILDING CONTRACTS. WRIT- 
TEN INSTRUMENTS, 2. 
1. Written instruments set out and construed. South Omaha 
Natl. Bank v. Chase.......ccccocssecsccccscccessecserccsesee-408-60, 467 
2. When executory, may be rescinded by either party thereto 
withont the consent of the other. Hale v. Hess..............55-6 
3. In such case the party not in fault is entitled to compen- 
sation for damages sustained, labor actually performed, 
and profits which he would actually have realized on full 
Performance. Ld .scccccccccccrccrccrsaccce sseccvene sovcesserseesce ...60-1 


= 


Offer to sell real estate conditioned, among other things, 
on the payment of a note within six months; held, that 
this was a condition precedent; that the offer, unless con- 
tinued, must be accepted within that time; and that 
upon failure to accept, the other party was not entitled to 
specific performance. Schields v. Horbach ......0.100010+04.540-44 
5. Acceptance after expiration of limit, of money on the 
note, not a waiver of the forfeiture. Id........sesecsessseere S48 
6. For professional services, between attorney and client, is 
personal only, and assignment thereof by attorney, with- 
out client’s consent, entitles latter to a reconveyance of 
land given as a fee for services; money expended in the 
_action being refunded. Hilton v. Crooker .......sesesseeeesT16-LF 


Conveyances. See COVENANTS. DEEDS. RECORDING. 
1. Held, Not to be affected by written instrument set out in 
opinion. Norman v. Waite ......cccsscecscsscaccecesesnens 302, 313-14 
2. Deed given by father to son, not absolutely, but to enable 
latter to obtain a loan‘for former; he/d, that son would be 
compelled to reconvey, subject to the seenrity for the loan. 
Thompson v<. T Rompson......secceseesvereeseeeeee see teseeetaseseeeeens 489 


Corporations. See LIMITATION OF ACTIONS, 4. 
Costs. See EJEcrMENT. 

Council. See CITIEs. 

Councilmen. 

Of cities of second class over 5,000; terms begin when they 
have qualified, whether they then take their seats or not. 
Magneau. v. Fremont....ccccecveoes teveceesscesccrecesstenesecerccesces GAG 

Counter-Claim. See Ser-Orr. 

1. Objection to sufficiency of facts stated in, may be taken at 

any stage of proceedings in review. Brugmanv. Burr..... 420 


57 
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2. Action by landlord on notes given for rent by tenant; 
damages pleaded by defendant for goods injured through 
changes in the building by landlord, under agreement; 
held, that such damages were not the subject of a counter- 
claim, as they did not arise from transactions set forth in 
Petition.  [d......sceccceesesseees sieeeashvedtadetcseuvseseaevecwesavass 


i] 


. Cause of action in suit for specific performance need not 
be pleaded as, in action of ejectment; suit may be 
brought separately, plaintiff therein being liable for costs. 


414 


Uppfult v. Woermann ........ eis aselsCcnevecsdvedawete se vereeeeee A D4-5 


Counties. See County ATTORNEY. CouNTY CLERK. 
1. Judgment by default for services rendered to, by attor- 
neys, affirmed. Dizon County v. Gantt......ccccescccccssesovcees 
2. Where conflicting petitions for the submission of proposi- 
tions to erect new counties are presented to the county 
board, only the one first filed should be granted; two 
propositions describing part of the same territory should 


not be submitted. State v. Armstrong........c0ese0 oe 499- 


3. New county cannot be formed from old one, so as to re- 
duce latter to less than constitutional area. TJd.............. 


County Attorney. 
Vacancy in office of; appointment by entering the fact upon 
the records of the proceedings of the county board is suf- 


885 


501 


ficient. State v. Walker ......... iSeieoreepeedios senccsrecceceseosene DOG 


County Board. See Bonps, 5. PARTIES, 1. 


County Clerk. 
1. Fees for services rendered by, as notary public, or bonded 
abstracter, must be reported to county board, though only 
fees in‘excess of the lawful salary ueed be paid into the 


treasury. State v. Kelley ....cccssceccsecescssceveeees eee sereesen TOD 


2. Application for mandamus to compel fees to be so reported 
may be made either by the county or the county hoard. 


County Judge. See APPEAL, 5. 


Courts. See APPEAL. ERROR PROCEEDINGS. REVIEW. Sv- 
PREME COURT. 


Covenants. : 
1. Against incumbrances, cover those known to purchaser, 
as wellasunknown. Burr v. Lamasier ..... seen eesesoees 


2. Such covenants are violated by prior agreement of grantor 
of a vacant lot which supports half the wall of a building 


579 


698 
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on an adjoining lot, obligating himself and his grantees 
to pay part costs of wall in order to use it. Id............ 693-8 


Creditor. See EXECUTIONS. FRAUDULENT CONVEYANCES. 
GARNISHMENT. PREFERENCE OF CREDITORS. 


_Creditor’s Bill. See HusBAND AND WIFE, 6. 


Criminal Law. See INFORMATION. PRINCIPAL AND 
AGENT, 6. 


Damages. See CouNTER-CLAIM. EMINENT DomaIn. IN- 
SURANCE, 3. MECHANICS’ LIENS, 5. REVIEW, 3. 
STREETS, 1, 2. 

L For failure to complete building according to contract, 
may be set-off in an action to foreclose mechanic’s lien. 
Millsap v. Ball..cccccccvecesevecvsveseceaeoes Seteccieietewcesdeaae eats 734 

2. May be recovered for the excess of injury due to the con- 
struction of side tracks, over that arising from the opera- 
tion of the main line of a railway. Donisthorpe v. R. Co.. 147 

8. Special injuries to properties along a railway track, not 
sustained by the public generally, may be recovered for. 

0. & N. P. R. Co, v. Janecek........ sdedereseedecséesessersesaccess Ole 

4. Injuries resulting from smoke, soot, and cinders from 
passing trains are proper elements of. Id.......00.s000004278-80 

5. Cannot be recovered for lessening plaintiff’s security by 
opening a street across lots held under a tax lien, where 
the value of the latter is less than that of the parts of lots 
not taken. Alexander v. Platismouth...... soa doncetegeeaaenasa 119-20 

6. Measure of, for wrongful eviction of tenant by landlord, is 
rental value of property for unexpired term, less amount 
of rent reserved by lease. Cannon v. Wilbur... ..ccce-scsseeee 782 


x 


Measnre of, for rescission of contract by one party without 
the consent of the other, held, to be profits to be realized 
under the contract. Hale v, Hess....ccsccsccsceerseeccesase teeeee 61 
8. Measure of, for destruction by fire, of young trees and 
timber, is amount of injury thereto; not difference in 
value of land before and after fire. F., BE. & M. V. R. Co. 


9, In snch case inquiry should be made as to the valneof the 
trees as standing timber, not their market price for trans- 


plantation as shade or ornamental trees. IJd....... sivareees 710, 75 
Death. 
Of party, after submission of cause in supreme court. Thomp- 
BON V. TROMPBON......ccccecesvoncenrencssereccessescesateceerseesseesssees 492 


Debtor and Creditor. See EXECUTION. FRAUDULENT Con- 
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VEYANCES. GARNISHMENT. PREFERENCE OF CRED- 
ITORS. 


Decedents’ Estates. See WILLS. 

1, District court has jurisdiction where an action is brought 
to recover property received by distributees of any estate 
liable for debts under smubdiv. 10, sec. 267, ch. 23, Comp, . 
Stats. LHorst v. MeCormick Co.........cceceecssceees baableivecseesatye 561 

2. The limitation against a claim allowed in the county 
court, appealed to district court, and thence certified back 
to county court, begins to run from the original allowance 
In COUNLY COUFE., Td... cesececsceescercceeesoneretensscscecceesosss DOR 


Decree. See HomESTEAD. 


Deeds. See COVENANTS. EVIDENCE, 22. LIMITATION OF 
ACTIONS, 3. MERGER. MISTAKE. 
1. Land included by mistake; reformation of deed granted. 
Hilton V. Crookers... .cecsccecsssavccesescccsecscssscssnssssssevsrsessese T1G 
2. Conveyance by father to son, not absolute, but to enable 
latter to obtain a loan for former; held, that the son would 
be compelled to reconvey, subject to the security for the 
loan. Thompson v. TROMpBON......ss0ccecessesccecceceveccvscccesss 489 
De Facto Officers. 
Acts of, valid, so far as interests of third parties are involved. 
Magneau v. Fremont ...... sveeete on eeesccocessencocnensecseosncsonsess . 847 
Default. 
Judgment by, against a county for attorney’s services af- 
firmed. Dixon County v. Gantt......ccccssccscercereeseccccseseess 885 


Definitions. See WorpDs AND PHRASES. 
Demurrer. See PARTIES, 3. PLEADING, 4. 
Description. See CHATTEL MORTGAGES, 4. 


Dismissal. See PARTIES, 3. 
Of appeal from justice’s to district conrt, properly perfected, 
no written motion therefor appearing of record, held to 
have been an arbitrary exercise of power. Dickerson v. 
Mechling......... ssensesnenesecsosscenn ecsensccsesccseceaeasosesscssessees TLD 
Divorce. See INFANCY, 1. , 


Easements. See Party WALLs. 


Hjectment. 
1. Former action of, held, not to be a bar to a snit for spe- 
cific performance. Uppfaltv. Woermanz...... secceenerersceees D453 


2, Cause of action in such suits need not be pleaded asa 
counter-claim to ejectment; suit may be brought sepa- 
rately, plaintiff therein being liable for costs. Id. 
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Elections. 


1. 


i 


To establish the fact of illegal voting, testimony of a 
witness who knows of and can designate parties not legal 
voters, who actually did vote, necessary; testimony merely 
tending to show that witnesses do not know all the legal 
voters in the precinct, insufficient. Todd v. Cass County... 841 


. Contestant in his petition must designate parties alleged 


not to be legal voters. Id. 

Ballots cast in the prescribed mode presumed to be legal; 
and this presumption cannot be rebutted by vague, indefi- 
nite and uncertain testimony. Id..........00sseceesssereceeeeeree 842 


. A petition signed by fifty resident freeholders must he 


presented to county board before it has authority to calla 
bond election. Waullenwaber v. Dunigan...cccccscccccesrecsceeeee 877 


. Where signatures to such petition were procured by false 


representations, the latter may, be set up by signers as 
ground for enjoining issue of bonds. Jd. 


Eminent Domain. See RIGHT oF Way. 


1. 


Owner of land taken by municipal corporation for opening 
streets, entitled to its full value without deduction for 
special benefits. Omaha v. Howell Lumber Co.......sceseees 636-7 
Omaha v0, COCKTAN. cicccseccssecssceserssenseeeeecseenanes seeeeeecserere 638 


. Action to recover damages for lessening plaintiff’s security 


by opening a street across lots on which plaintiff had a 
tax lien; held, (1) that as the value of the parts of the 
lots not taken exceeded the amount of the tax lien, the ac- 
tion could not be maintained; (2) that as the street had 
not been opened fifteen years before, the suit was barred. 
Alexander v. Piattamouth ....c.ceccceeee asodveees sesvececseeeeeeceeL 19-20 


Entry. 
Tenant and his creditors have no right of, to remove im- 


provements after surrender of possession to landlord. 
Friedlander v. Ryder .cccccccccoccaceveecsencccscsesescseessaseussers .. 187 


Error. See NEw Triat, 1, 4. 


Error Proceedings. See REvirw. 


1. 


Cannot be prosecuted from order overruling motion to 
discharge attachment. Root v. Bank........scccccssccnsesseesees 174 


. Failure to file a motion for new trial below, no ground for 


dismissal by the supreme court, though it will prevent a 
review of errors occurring at trial. Cheney v. Wagner..... 263 


. No exception is necessary to a final judgment. Jd. 
. Petition and transcript filed within one year as an appeal 


will be retained and the case considered as an error pro- 
ceeding. Id. 
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Estoppel. 
Wife not estopped to claim under certain conveyances from 
her husband, by reason of failure to record them, if cred- 
itors are not prejudiced. Ward v. Parlin.......... sevesssecssces GOL 


Eviction. See LANDLORD AND TENANT, 2. 
Evidence. See ORDINANCES, 4. REcURDING, 1, 2. 


a. Admissibility in General. 


1. Improper admission of. Oberne v. Burke....cssccsseee seeaae'ece 592 
2. Wills not admissible before death of testators, to show 
title in devisees. Thompson v. ThOMpPSON .......sccereceseeeee 492 


3. Record of a judicial proceeding admissible against any 
one not a stranger thereto. Dorsey v. McGee ........sccscc000 670 
4. Written warranty is admissible even where petition in ac- 
tion thereon is silent as to the form. Watson v. Roode...... 268 
5. Where the warranty states that a horse is registered in the 
Stud Book of England, vendor cannot introduce testimony 
that he informed the purchaser, prior to the sale, that the 
horse was not so registered. [d...... .ssseseensnseceeeceeneeee Qt lB 


6. A paper containing representations as to the horse, but 
delivered to vendee after sale, held, admissible as evidence 
in chief, though not proper rebuttal. Id...........000004+- 269-70 
7. Before a copy of a letter is introduced in evidence, over 
objection, it should be shown that the original cannot be 
produced. Jd........... denteeascows ctaesSseies Sevassetevesedaensantti ava Oto 


@ 


Warranty by a partner may be proven under an allega- 
tion that it was made by a firm. Eldridge v. Hargreaves... 645 

9. Sufficient in such case to establish any one of the material 
representations averred. [d.....s.sessececssonenseseeresoeseeaeees 639 

10. Testimony to establish an offer to compromise claim for 
breach of warranty, held, inadmissible. Id............0 cece 647 

11. In action by A against Bb for breach of warranty, not 

competent to prove representations by C to D, as to same 
Kind Of ZOOS. Tdi... .csccscceessecseeesecses caseeserenteeeeeeseeees 648 

12. Error, if any, in admitting testimony of purchaser, that 

the article sold was new to the trade, cured by deposition 
of manufacturer to same effect. Id......ceccsscseceeeenesencnare 645 

13. Telegram countermanding tle order, inadmissible, not 

because it was not addressed to a party to the action, but 

because it had not been alleged that the order was re- 
SCINdEd. Td... se csecceccceee cece ccseceres snsceceenecsenscessecneenes 646-7 


b. Degree and Weight. 
14. Degree and kind required in election contest. Todd v. 
Cass County....... Shstnstadideadcozsealusessetuceeeveaueciseteates cr sese 841-2 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


28. 
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A preponderance only of evidence is required to establish 
bona fides of a transfer by a debtor to his wife when con- 
tested by the creditors. Stevens v. Carson ......cceseseesessees 550 
Possession by wife, under claim of ownersbip, of the prop- 
erty when attached, not prima facie evidence of such own- 
ership. Id........:04 says sbwsesseestoseiccse sees Pesce sieddwstjdesecaceaies 551 
Preponderance of, is determined not alone by the number 
of witnesses; their credibility, bias, means of knowledge, 
and manner of testifying should be considered. Fitzger- 
ald v. Richardson......... Sdegeverssiseswente’ Bese Saas Sadsaaeawuadedse 369 
Testimony of mechanics introduced to show what the car- 
penter work on a house should have cost, and that the 
same had been purposely delayed; Held, That jury should 
not have been told what weight to give it. Weston v. 
Br OW seis sis dvevesa ede sessvinsesvaeesasvene SSdseededevdnccsuereserteeses “OLS: 


ce. Parol. 


The person in whose custody a paper has been left, should 
be called to establish its loss, before parol evidence is re- 
ceived of its contents. Myers v. Bealer ....cccccscsceeseneneeee 287 
Paro] testimony is admissible to establish the considera- 
tion for a promissory note, though not to vary its terms. 
Walker v. Haggerty ...cccccccecrssccceeee seegpeceesees sbiasesbaecdotees 124 
Parties to a written contract may prove the existence of 
a contemporaneous oral agreement forming a condition to 
the other. Norman v. Waite........ siereec i esedseydevescueend vas 316 
Where a deed toright of way is given upon representations 
by an agent of the railway company that the Jand was for 
main line only, and side tracks are then constructed 
thereon, the purpose for which the deed was executed may 
be shown. Donisthorpe v. BR. Con.ecccecccccesccscecersscssssceess 146 


dad. Trial. 


. Statutory order of introducing, may be varied. Gandy v. 


. Where plaintiff is allowed to offer evidence in chief on re- 


buttal, defendant may introduce evidence in reply. Ii. 


. Admission of incompetent evidence on trial to court with- 


out jury, not ground for reversal. Ward v, Parlin,........ 379 


. Admission of irrelevant testimony on a jary trial, to the 


prejudice of the adverse party, is good ground for a new 
trial. First Natl. Bank v. Carson.......... pieces secblociaseserees 104 


. Objection to testimony as “incompetent, irrelevant, and 
J Pp ’ 


immaterial,’’ is specific enough. Ld.......eececcecseeeeeeees 113 
In order to predicate error opon the exclusion of testi- 


304 


29. 


30. 


31 


32. 


33. 


34. 
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mony, statement of what witness would testify to should 
be preserved in record. Seebrock v. Fedawi.r.sccscscssosssee 440 


e. Witnesses 
Falsity of any material part of a witness’s testimony war- 
rants the jury in disregarding the whole, unless corrob- 
orated. Walker 0. Haggerty ...cecccccsscecsceseeceentncosevenecses 126-7 
Watson t. Hv0de ..sccscsessevcee venvsccerccscssscsseccsscsrnceseeseccne 20K 
A single witness cannot be questioned as to how a colt in 
controversy in the case is “generally described.’ Farm- 
ers Loan & Trust Co. v. Montgomery.....ccccccccecceccecssenneecees 33 
Statements of a mortgagor of personalty, made as to latter 
after it had passed out of his possession, held, not admis- 
Bible against mortgagee. T[d........cccesseesnescsecnsestevensces 39 
In order to impeach a witness, his attention must be 
called to the alleged contradictory statement, its time, 
place, and circumstances. Id. ......ceecssseesescossseven caussenas 34 
Party bound by answer of his own witness, and cannot 
call another to contradict it. Zd...... cosreserecctcccece:secseces OD 
Witness should not be allowed to refresh memory by 
memoranda, unless made at or near time of transaction’s 
occurrence. Weston v. Brown ........0 deetaconeeeccessescersscere 612 


Execution. 
Creditor by levy upon tenant’s fixtnres acquires no greater 


rights to remove them than tenant had. Friedlander v. 
RY MEP a sascenccecsreccceeneee de bivdebsseqseiveveieeeeauad Si gnuhaha pun tavienns 787 


Exemptions. 
1. Divorced husband who, as the testimony tends to show, 


continued to furnish support for the children after their 
custody had been awarded to the wife, is the head of a 
family and entitled to the exemption. Roberts v. Bfoudy... 685 


2. A lawyer's library is absolutely exempt under sec. 530 of 


the Code. Id. 


Exhibits. See Bits oF EXCEPTIONS, 3. PLEADING, 2. 
Expert Evidence. See EvipEnce, 18. 
False Representations. See EvimpeNcE, 22. RIGHT oF 


Way. 


When made by the agent of a railroad company, as to the 


intended location of a depot, in order to procure signers to 
a petition for a bond election, may be set up by such sign- 
ers as grounds for enjoining the issue of the bonds. JVul- 
lenwaber t. Dunigan .....ccccoreseee sevice see egucvicease swescesSvessseve O00. 


Family. See Heap oF FAMILY. 
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Fees. 
1. When received by county clerk as notary public or as ab- 
stracter, must be reported to county board, though only 
those in excess of the iawfal salary need be paid into the 


treasury. State v. Kelly ....ccccecessesseccsvceveasassceescveceussens 576-9 
2. Either county or county board is a proper party to insti- 
tute proceedings to compel fees to be reported. Td........ . 579 


Fences. See RarLroans. 
1. General duties of railroads as to fencing at crossings dis- 
eussed. O. & R. V. R Co, v. Severin........ wassdeuvudsase aisaese 318 
2. Railroad company not required to fence that portion of its 
depot grounds outside city limits (the remainder being 
within) npon which abuts a platted addition. C, B.d Q. 


R. CO. v. HOGA ...cccsccercceeeece easgegeededeessavesscesencecevesece +e. 687 
Final Order. 
1. Overruling motion to discharge attachment is not. Root 
DO. Bank wrscecere bcc heedessvieseaeaeesesseeesesbevanacteseesedenseusesases TIA 


2. Ruling on motion to quash service by publication, with- 
out a judgment of record, is not. Brown v. Rice .......0.6. 236 
Findings. 
1. Must conform to pleadings. Dorsey v. McGee... 667 
Kitchen Bros. Hotel Co. v. Hammond ......ssrecserecesveseesseseee 620 


2. Special findings must be requested before error cau be 
predicated upon refusal to submit. Davis v. Giddings..... 215 


Fire Insurance. See INSURANCE. 


Fires. 
By railways; damages. 0. & N. P. RB. Co. v. Janecek.........0. 278 
Fixtures. 


1. Tenant cannot re-enter to remove, after surrendering pos- 
session to landlord, nor can former’s creditors do so. 


Friedlander v, Ryder iccscccccccccscccsccsensceescsevevcscsesesecesenees 187 
2. Only those whose removal will not injure the freehold 
may be taken. [d........ccccsceeeceeseesecnecceesecseeeeeenenecee 788-90 


Foreclosure. See MEcHANIcS’ LIENS, 4. Tax LIENS, 2. 
Of mortgage on buildings. dling v. Bradford .......:00..00006 603-4 


Forfeiture. See CHATTEL MurtGaGEs, 6. Contracts, 4, 5. 
Fraud. See FALSE REPRESENTATIONS. 


Fraudulent Conveyances. See CHATTEL Mortgages, 3. 
HUSBAND AND WIFE, 2-6. INSOLVENCY. PREFER- 

ENCE OF CREDITORS. 
1. Chattel mortgage or bill or sale, not followed by actual 
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and continued change ot possession, void under sec. 11, ch. 
32, Comp. Stats., and prior recording will not supersede 
neceasity of proving good faith. Norton v. Pilger........... 860 
Sole effect of sec. 26, ch. 32, upon unrecorded conditional 
lease of personalty, where lessee is neither judgment cred- 
itor nor purchaser without notice, is to place it on an 
equal footing with conditional sale. Jd........ccceeeceeeeeee 867-8 


. Blanket mortgages on entire real and personal property, to 


one creditor, to the exclusion of others, and disproportion- 
ate to former’s claim, are void. Brown v. Work.........05. 803-4 
Preference, less 1hin thirty days before an assignment, of 
a creditor who has ground for knowing of his debtor’s in- 
solvency, is void. Banks v. Bard Wire Co.n....sccessesseneee 131-4 


. A trust, resulting from the purchase of city lots, the deed 


to which is made to another, for the purpose of defraud- 
ing creditors, cannot be enforced by the cestui que trust by 
action, but the legal title which he afterwards acquires, 
is free from claims of heirs of the trustee. Detwiler v. 
Detailer ...ccvsecvscccscrecccevresecceccrersessosssesens siecdobetessaae cou 338 


Freight. See CARRIERS. 


Garnishment. 


1. 
2. 


Status and liability of garnishee discussed. Russell v. Lau, 814 
First mortgagee of a stock of goods, having satisfied his 
claim by sale, and having in his hands a surplus, gar- 
nished by other creditors; actiou by second mortgagee 
against first to recover surplus; improvident payment 
thereof by first mortgagee to attorney of other creditors; 
held, that former was liable to second mortgagee for such 
SUIpP]US. Tdiercsecsscesseseeereceereeeeeescerens eeseese aavadsécscveesenss GOD 


In proceedings against a bank, whose president and cash- 


jer are absent, service on the book-keeper is sufficient. 
First Natl, Bank v. Turners... cceseccccssccscceccerccsesecsceevecees 84-5 


. A gamishee, duly served, who delivers property then in 


his possession to defendant, is not thereby released from 
liability to plaintiff. [d.........csesssccteeperesertevcesersresssreee BS 


Guaranty. See PRinciPaAL AND AGENT, 2. 


Head of Family. 
Divorced husband is, where, as the testimony tends to show, 


he has furnished support for the children, since their cus- 
tody was awarded to the wife. Roberts v. Moudy............0. 685 


Gighways. See STREEts. 


Homestead. 
Value exceeding $2,000; decree applying surplus to payment 
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of liens existing before commencement of action, held, to 
be sustained by ibs of pais ae v. ee 
OFY sasessnavaSevcnsdacctae'ssncusseseees dees cdiasesssedecadedessesves 196-7 


Horses. See WARRANTY, 1-4. 


Husband and Wife. See MEcHANICcS’ LIENs, 1. 
1. Replevin by wife, of property owned by her but incum- 
bered by her husband. Ashby v. Greenslate......cccscercesoee 253 
2. Burden is upon wife to establish by preponderance of evi- 
dence bona fides of a transfer to her by au indebted hus- 
band, when such transfer is contested by the creditors. 
Glevend v. CATSON«.crrececcssearseresscesenssesceseeeesesses sodesaes - 550 
3. The fact that the wife had possession of the property 
when attached, and claimed ownership, is not prima facie 
evidence thereof. Id.........ss00c00. eas acuese dccidsveuesscsdenesssses 551 
4. Conveyance from husband to wife to secure a pre-existing 
bona fide debt owing to her, not fraudulent as to other 
creditors if taken in good faitb. Ward v. Parlin....c...... 384 
5. Failure of wife to record her conveyances, does not estop 
her from claiming under them, if creditors are not mis- 
led thereby. Jd. 
6. Creditor’s bill to subject real estate conveyed by husband 
to wife; property shown to have been paid for out of wife’s 
separate estate; hut title taken in name of husband un- 
der parol agreement to convey; failure to show that cred- 
itor relied upon ownership of husband; judgment for wife 
sustained. Goldsmith v. Fuller..........0. eeaaseecases Seeokdaaeadis +. 569 


Impeachment. 
Alleged previous contradictory statement of a party’s own 
witness cannot be proved without first calling his atten- 
tion to the time, place, and circumstances, Furmers Loan 


& Trust Co. v. Montgomery.....ccccsccseseers sc desseeebecaeens serevsee OA 
Incumbrances. 
1. Covenants against, cover those unknown to purchaser, as 
well as those known. Burr v. Lamaster........sc0.se00 svases 698 


2. Agreement by owner of vacant lot which supports half 
the wall of a building on an adjoining lot, obligating him- 
self and his grantees to pay part costs of wall in order to 
use it, constitutes an incumbrance. I1d........ss0seesesee.es 893-8 


Indictment. 
1. Omitting ‘'A” and indorsing simply the words ‘True 
bill” not fatal. Martin v. State....cccccceccees cooccscncesssesesee BOD 


2. May join several distinct misdemeanors. Id. 
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Infancy. 
1. Custody of child of divorced Poe awarded to mother. 
Giles v. Giles.. she ceeeetececeseeetenasecsscsessoratceesssassenseos O24 
2. Father has no absolute vested right in such i canta, 
Td ssicisasstseaeesseisseessaeeasia savelgeate succzedVanleuss ctaiseeues seaseoes 627-8 
3. Chila’s best interests the paramount consideration in 
awarding custody. d..... te sein ae 628 


Information. 
When charging unlawful sale of liquors, should state names 
of vendees or the fact that they are unknown. Martin». 
[St eteasvidpiiuets eet sgieee pesseeebnedens sessecessseee 421 
Injunction. See Bonns, 4. 
Application for by owner of abutting property, to prevent the 
sale of vacated streets by a city,denied. Lindsay », 
Omaha......04. eiuteedsrsedeanaceaeepasee dn sdoune sevdvesseealeubeoenises oe 512 


Insolvency. 
Transfer of stock of goods by an indebted firm to parties 
who had been severally liable for the debts, but who then 
assumed them jointly and absolutely, is a sale, and not an 


assignment. Kaufman v. Coburn ..ccceccoee Se adsceeeaeavens 672, 682 
Instructions. 
1. Are sufficient if as a whole, they state the law aie 
Martin v. State... Wea hdesddeesedecentne .. SAL 
2. Must be based upon and copptleiiie to the cesta. 
Farmers Loan and Trust Co. v. Montgomery ...... scersecevessees 41-2 
Walker v. Haggerty. wees 126 
Davis v. GiddingB oo... ccceseeee veee O14 


Natl. Lumber Co. v. Wymore .. . 360 
Kinney v. Tekameate .....ccceccceceseneeer es sedsdesasodeeverdesevsvestss B08 
3. And tothe pleadings. Dorsey. MeGee........cccccccsseecerees 658 


4. Objections to, must be assigned in motion for new trial in 
order to be considered in supreme court. Walker v. Hag- 


5. Mere repetition in, of the same legal principle, not re- 
versible error wiees it is not intended to, and does not 


mislead the jury. Seebrock v. Fedatwe .. cc. cceeceeeseeee eevee 438-9 
6. Error to refuse, when legally correct, warranted by the 

testimony, and not already covered. First Natl. Bank v. 

COT GOIN aiveccccogectetecaacectiaesscaccdchodsasseesusde cea leatecedicende tbe 104 
7. Errors in, not excepted to before verdict, waived. Watson 

D. BOOM C.....14esccerceccccrseesscccense daasetecnes sesdepe Sescescosenecenven 273 
& In action for breach of warranty discussed. TJd............ 273-6 


Eldridge ¢. Hargreaves....ccccccesees weegeeees sedsspvecdsseetessees 648-51 
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9. In action on a promissory note, set out and discussed. 


First Natl. Banks v. Carson.....ccccccsecseceeseenceeenseeseverenees 107-12 
10. In action to recover for farm machinery, approved. Cham- 

pion Machine Co. v0. Gorden .........sssccccsecsccsecnaeecseenenecees 89 
11. [In action for injury to freight while in hands of common 

carrier, discussed. U. P. R. Co. v. Marston........cscccceee 248-52 
12. In action to recover for boarding horses, discussed. Houek 

De GUE wee eccesenee seers eadesvesstesssteers egesiinsestasecvessoeasvvedse’ 116-17 


Insurance. See CARRIERS, 3. 
1. Objections to proof of loss must be specific, as proof may 
be waived. Hartford Fire Ins, Co. v. Meyer ..cccccccecncseeee 135 
2. Clause in policy forbidding additional insurance, even by 
agreement with the local agent, except upon the express 


written consent of the company, upheld. German Ins. Co. 
UV. TLCidUhe ...cceceersvceeeeeeecsoece tabgere sbgenabdndyevacisestucensauvess 296-7 


3. Where a policy provides that in case of additional insur- 
ance the holder shall recover no more on the one policy 
than its amount bears to the whole insurance, aud other 
insurance has been taken, and there is evidence that the 
entire loss is less than the whole insurance, it is error to 
instruct jury that measure of damages is market value of 
Boods destroyed. [du....sisscccsccscceecessereceeesevecssesesseres GOL 

Interest. See NATIONAL BANKS. 

Unsettled accounts do not draw, until six months after date 

of last item, Weston v. Brown.....scccccoveccnssccereere sssceseee 613 
Internal Improvements. 

Beet sugar factories are not, withia the meaning of consti- 
tution or statute, so as to justify the issuance of muni- 
cipal bonds therefor. Getchell v. Benton....ccccccccorscsssoeeee 870 


Interpretation. See ConsrRucTION. 
Intoxicating Liquors. See Liquors. 
Joinder. See InpDIcrMENT, 2. 
Alexander v. Thacker........++ ev eeneneccecerssveccccsccoscnses seereess OL 7-18 
Judgment. See FINAL ORDER. NAMES, 2. PLEADING, 15. 


1. Must conform to pleadings. Dorsey v. McGlee........0se0e0» +. 667 


2, Held, Not subject to collateral attack. Deseret Natl. Bank 
D, Nuckolls ......ccccccsceeceecoves 


3. Money voluntarily paid in satisfaction of, cannot be re- 
covered back while judgment remains in force. Id. 
Judicial Sales. 
1. Notice of, not vitiated by omitting the words “for the 


dae eon vseeacsnbescoscssceescencsecceces 104 
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heirs,’? following the word ‘‘administrator.’” IfcCarn v. 

CODY Ficcwscvecteceeissiicedeedenzee Madeaswevdeccedsoleces sacdacssbacvekeess 557 
2. Nor by containing the phrase ‘bidder for costs”? where 

the latter word palpably should be “cash,’’ and would 

mislead noone. IJd.......... eedddeeesttedeticatens sicgtevlondeteviacacs 557-8 
3. It is proper, though not essential, that the notices publish 

the terms a8 cash.  Td.wccessecsscesesesecetsecrecensesesecssseseesees O58 


Jurisdiction. See Bonps, 5. DeEcxpENTs’ Esrartxs, 1. 
VENUE. 


Jury. See FINDINGS. TRIAL. 
Justice of the Peace. See APPEAL, 6. 


Laches. See CounTIEs. DEFAULT. 
Neglect of county judge to prepare and file in district court, 
for appellant, a transcript, within the statutory time, as 
he had promised to do, is neglect of appellant and will 
forfeit the right of appeal. Oppenheimer v. McClay........ 655-7 


Landlord and Tenant. See CounTeR-Crai, 1, 2. 
1. In order to avail himself of an option in a lease to termi- 
nate it for default of rent, landlord must give notice to 
tenant of such intention. Cannon v. Wilbur......sccccoeeee + 781 


2. Measure of damages for wrongful eviction by landlord, is 
rental value of property for unexpired term, less amount 
reserved by lease. Td........scssecsscsesecesseevesecercnseees saseeeee 782 

3. Where lease does not provide that tenant may remove 
fixtures and improvements, he cannot re-enter for that 
purpose after surrendering possession to landlord, nor can 
tenant’s creditors do’so. Friedlander v. Ryder...........000. 787 

4. Without a stipulation to the contrary, only those improve- 
ments whose removal will not injure the premises may 
De taken. Ld... ...-.sesvccseccceescscscenssescesassssccnscesccscseces 1SG-90 


5. Actual possession by tenant is notice to purchaser of for- 


mer’s rights. Id.........01068 soseevbaes aclecee sesccenesscesesssccssons FOB 
Leases. 
1. Must be construed according to intent of parties, Cannon 
Vi, WUDUF sons odbccssbesrseoese vous sesadeeseec ibs sgtasacbasieastecevesessess 71 


2. Heid, To require notice from landlord to tenant of for- 
mer’s intention to declare a forfeiture. Id. 

3. Measure of damages for wrongful eviction is rental value 
of property for unexpired term, less amount reserved by 
Tease. Canmon 0. Wilbur .......ceccecesccecoscesscceccscsenserteeese 782 


4. Where there is no provision that lessee may remove fix- 
tures and improvements, he cannot re-enter for that pur- 
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pose after surrendering possession to lessor, nor can his 
creditors do so, Friedlander v, Ryder ......cccccseccscscreceeees 787 


on 


Without a stipulation to the contrary, lessee can ‘take 
away only those improvements whose removal will not 
materially injure the premises. [d...........s.seeseceeeeeeee 788-90 
6. Purchaser of property in possession of lessee, chargeable 
with notice of latter’s rights. Id.......cc..ccscesessceseeeseeses 788 
7. Agreement by lessee to farm land for one-half the crop; 
eleven acres of corn in lessee’s share substituted for like 
acreage of oats; sale by lessee of his share, the lessor con- 
senting and waiving rights as to the eleven acres, held, that 
he had no claim as to the latter, on the purchaser. 


Liens. See HomEsTEaAb. STATUTES, 2. 
Mechanic’s lien held to be paramount to lien, for purchase 
money, of vendor of land on which building was erected. 
Bohn Mfg. Co. v. Kountze ...cccccecccscccccceccesccscescceteet evens 725-7 
Millsap v. Ball...cceccosscsvcscccensvcssenascessserecaseessseceseseessere TBR 


Limitation of Actions. 

1. An action to recover for damages for the opening of a street 
fifteen years before, is barred. Alexander v. Plattsmouth... 120 

2. Statute begins to run upon the original allowance in 
county court of a claim afterwards appealed to the dis- 
trict court and thence certified back to county conrt. 
Horst v. McCormick Co.......sssccscsrvssesereces aibeasassueueee sevens 562 

3. Statute begins to run against an action to correct a deed 
npon discovery (or facts leading thereto) of the mistake, 
where correction involves no change of possession or dis- 
turbance of investments by defendant. Ainsfield v. 
MOTO: ivcsvansnseesis sui enccaceev seateces s eesueveaseseusesseseercteseeteses 405-6 

4. Action under sec. 136, ch. 16, Comp. Stats., against stock- 
holders of a corporation, for failing to publish corporate 
indebtedness, is guasi-penal only, and not barred in one 
year, the limitation being the same as in other contracts. 
Coy V. TONES a ceceeviennscecenseeeaseceoas sessecceacecssseseeerecceenes 799 

5. The statute, though confined in terms, applies to all 
claims tbat may be made the ground of action at law, 
in whatever form they may be presented. State v. School 


Disha si tess Bos teiied is saseces estan eves sees ctesdeaSteyasbecka cies Siatetesdsls 520 
6. A proceeding by mandamus is barred at the end of four 
years. Id. 
Liquors. 


1. Information charging unlawful sale of, should state names 
of purchasers or the fact that they are unknown. Martin 


912 INDEX. 


2. Sale on Sunday by agent, or one authorized by principal 
to sell at his place of business, renders latter liable, 
though he is absent. Martéi v. State........c.sccscceesseesees 511-12 
3. Village trustees are anthorized to prohibit, by ordinance, 
sale of, within corporate limits, with the penalty of a fine 
not exceeding $100, and imprisonment in default thereof. 


Bailey v. State ....ccervcereere dodevsbivooso sence siovsureecviasarssntssecs, OO 8S 
Malicious Prosecution. 
1. Probable canse defined. (1, B. & Q. R. Co. v. Kriski...... 235 


2. Evidence found to show probable cause. Held, That ver- 
dict for plaintiff should be set aside. Id. 


Mandamus. 
1. Right of action by, barred at the end of four years. State 
VU. SChOOl Di8t....ccceccccceccecsersccsssseecseecsssecntesecetaessssseees DOO 


2. Semble, Is now only an ordinary action at law in cases 
whereit is the appropriate remedy. Id.....,....cscssceseeees . 527 

3. May be granted by district judge at chambers anywhere 
within his district; need not be sitting in respondent's 
county. Linch v. Eckles..s..cccccesseccsccenccscsesesccscenesssee AGB 

4, Issuance of writ held to bave been justified by the plead- 
ings, though the evidence was not sufficient. Id,...se000. 152 


Manufactory. See INTERNAL IMPROVEMENTS. 
Marriage. 

A condition in a will which discourages or interferes with 
matriage is void, and a devise which, but for snch condi- 
tion, would vest, is not thereby prevented from doing so. 
Hawke 0. Buyart urccccovccccsccccrscescsscoeves ses pandedwosesosevessver, 149 


Master and Servant. 
Employer who negligently provides his workmen with un- 
safe appliances is liable for injuries received by them 
therefrom. U. P. BR. Co. v. Broderick. ...ccccccseseesecsecseeses T39 


Maxims. 
Falsus in uno, falsus in omnibus, held, applicable to certain 
testimony under discussion. Walker v. Haggerty....... .... 126 


Measure of Damages. See DABIAGES, 6-9. 


Mechanics’ Liens. 
1. A building erected by a husband on his wife’s land, with 
her consent, is subject to, the husband’s agency being 
presumed. Bradford v. Petersen ......sccseeceevecrerree covecsee 9B 
2. Evidence found not to show the furnishing of material, or 
the filing of an account within the sixty days; held, that 
plaintiffs were not entitled toa lien. JMfePhee v. Kay ...... 62 
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3. In case under discussion, held, to have priority over lien 


for purchase money of vendor of land on which building 


waserected. Bohn Mfg. Co. v. Kountze.....scccccccscessereee 725-7 

Millsap vo. Ball sips istuseesesasseecvsiaesegedeesaonasiessouvecvneeviks 732 
4. Suit to foreclose cannot be maintained until after expira- 

tion of the sixty days. Millsap v. Ball ......c.ccceceseusseeeee 733 
5. If building is not completed according to contract ,owner 

may set off damages therefor, and lien attaches only for 

amount due after deducting the same. Id...........scc00 734 

Merger. 


While all the prior agreements of parties relative to a traus- 


action are merged in a deed, yet representations upon 
which the deed was given may be shown. Donisthorpe v. 
B. CO ersevaceee Weduesdeb deceasevasotsoeeee 2d dadeass snaecscscencervesseseee 146 


Mistake. 


1. Deed wrongly inclnding certain land, reformed. Hilton v. 


2 


Orooker .. ..ceseve eevee asebdeioccdecccedeewensdesesetueeeacteernactesiwceree 716 


The statute of limitations begins to run against an action 
to correct a deed upon the discovery of the mistake, or of 
facts-leading to such discovery, where correction involves 
no change of possession or disturbance of investmenis by 
defendant. Ainsfield v. Mores.....cccccrecerssceeserescsseceersse 405-6 


Moderator. See ScHoots, 2, 3. 


Mortgages. See CuaTreL MoRTGAGES. FRAUDULENT CON- 


VEYANCES, 3. 


Municipal Bonds. See Bonns, 2-5. 


Municipal Corporations. See Citizs. VILLAGES. 


1. 


Where land is taken by, for opening a street, owner is en- 
titled to value thereof without deduction for special ben- 
efit. Omaha v. Howell Kumber Co ....cccceveeee seeeeescereveeeBOO—d 
Same V. COCKTAN ..cceceee.ceceereecessseecsssecessesessrevssressosesssess O39 


. Have power to vacate streets, and title to latter does not 


revert to abutting owner, but vests in municipal corpora- 
tion. Lindsay v. Omaha..irccccorcsesecccsscecensscecssencereseesDLT~20 


. Injunction to prevent sale of vacated streets, denied; 


remedy in damages deemed sufficient. Jd. 


. Are liable for injuries received by a party in passing along 


the continuation of a sidewalk to a deep creek, and fall- 
ing down the bank; though such continuation of the 
sidewalk is constructed by private individuals. Kinney v. 
TOkamah ..seccrenserscnsscrconensesncnteceenenescescrneseseesenses eese-.607-8 


. Liable for injuries received by one who, in driving after 


58 
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dark along a way used by tbe public for years, though not 

laid out, falls inte an excavation made in grading streets 

no lights or barriers being there. Omaha v. Randolyh...703-4 
6, School districts are guasi rather than real municipal cor- 

porations, but by statute may sue and be sued. Frans v. 

FOung ....0- Sapeaeas’s sd edsoee seed cnaceececotctacsiconssceeseecsnecas sesess 363 


Names. See INFORMATION. . 

1, At common law a declaration describing a party by his in- 
itials is bad on special demurrer; though it should appear 
that the initials are not his Christian name. Oakley v. 
PCGNEr ...cassoscccsceseccsesocecccessesccecssseccoscessvscascarssecescesoes OOS 

2. Where a party signs checks, etc., by bis initials, they will 
be treated as his business name, and a jadgment recovered 
against him thereunder is not subject to collateral attack, 
Tesco ence: iste cacie sbskctt lease rtachueiSees eveasagies O28, £032 


National Banks. 
1. Are not liable to the penalty for usury, when the same 
has not been knowingly charged. Hall v. Bank..........0.0. 102 
2. Nor where usurious interest has been charged but not col- 
lected. Id........066 deaaesisedeevoaseedesiasodsevecss aasdeesesies gaskets 103 
3. Partial payments on a usurious note will be applied on 
the principal. d........ srteeseecceeasaserererssorssctsseresssercssees 102 


Negligence. 

1. In care of cattle. Calland v. Nichols......sscersesecssecsssersene BZ 

2. Verdict of jury that common carrier of live stock was not 
gnilty of, sustained. Black 0. BR. CO...cccccsececcseeseceenseens 197 

3. Of municipal corporations in permitting existence of un- 
safe streets and sidewalks. Kinney v. Tekamah............ 607-8 
Omaha v. Randolph... .c.ccccccceeeeee tececeeseereeseecssecssceseees T0G—4 

4, Of employer in providing improper and unsafe appli- 
ances for his workmen. JU. P. RB. Co. v. Broderick........... 739 


Negotiable Instruments. See Bona Fine PurRcHassr. 
CHATTEL MortGAGEs, 6. EVIDENCE, 20. Namgs, 2. 
Onvus PROBANDI, 4. Usury. 

1. Abandonment of a partnership, the formation of which 
was the consideration for a note, is a sufficient defense to 
an action thereon. Norman v. Waile.........cccccccccesesnecs 317-18 
2. An indorsee who sues on a note, to which the payee sets 
up a good defense, alleging notice to plaintiff, must prove 
that he not only bought, but paid for, the note. 7d.....314-15 
3. Erasure by payee of word ‘‘maturity,” indicating when 
interest snould commence on note given by a firm; eras- 
ure assented to by a partner; held, that firm was bound, 
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especially as there was evidence that the notes were to 
draw interest from date. Mace v. Heath......... Seesesesesesees 623 


New Trial. See Error PRocEED1nGs, 2. INstTRUCTIONS, 4. 
1. Should be granted where verdict is clearly against the in- 
structions. C., B. & Q. BR. Co. 0. Kriskt......cccccecescccesrese 230 


2, Mere forgetfalness of or overlooking of material testimony 
by counsel, not ground for. Crowell v. Harvey ww... .000000..573-4 
3. Motion for, indivisible, and when made by several parties 
must be allowed or overruled as to all. Dorsey v. McGee... 670 
4. Admission of irrelevant testimony on a jury trial, to the 
prejudice of the adverse party, is good ground for. First 
Natl. Bank v. Carson...rsccrcccssercssassccsescssserencens wrdesesesees 104 


Notary Public. 
Fees received as by county clerk must be reported to connty 
board. State v. Helly ..c..cccccssccasseseccecseeee seTeaeneed oats +00 16-7 


Notice. See CHATTEL MORTGAGES, 4. JUDICIAL SALES. 
REAL ESTAtTE, 1. 
1, Required of, intention to forfeit lease. Cannon v. Wilbur... 781 
2. Possession by lessee is, to purchaser, of former’s rights. 
‘Friedlander v. Ryder... cscs vesscccroressenscscsccesscsensvessecensees 188 
Oaths. See SCHOOLS, 2. 
Occupation Tax. 
1. Not an income tax, but a license fee for privilege of doing 
business, Magneau v. Fremont... scree Ssbsseeesdesanetecwes 854 
2. Does not violate constitutional requirement of uniformity, 
because each occupation is not classified and amount to be 
paid by those pursuing it graduated according to business 
done. Jd. 


Offer. See ConTRACT, 4. 


Officers. See CouUNCILMEN. CoUNTY ATTORNEY. COUNTY 
CLERK. ScHOOLS, 2, 3. 
Acts of de facto officers valid so far as interests of third par- 
ties are involved. Magneau v. Fremont ....ccccccccoresseesese 847 


Onus Probandi. 
1. Upon owuer to prove negligence of agister, where latter in- 
forms owner of cattle which have died. Calland v. Nichols, 536 
2. Upon party alleging undue influence in execution of will. 
Seebrock v. Fedawa......scccevsevesceer sneeee etetesns sesleveseesesisess 442 
3. Upon proponent, both in county and district court, to prove 
testamentary capacity. Id ......csccccecsssrersocceseeenssseese4 G12 
4. Upon plaintiff, in an action on a promissory note, where 
the answer is a general denial, to show that defendant ex- 
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5. 


&. 
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ecuted the note, and does not shift to defendant after note 
is introduced in evidence. Jirst Nail. Bank u. Carson...... 
Upon wife to establish by a preponderance of evidence bona 
Jides of a transfer to her by an indebted husband when such 
transfer is contested by the creditors. Stevens v. Carson... 


She is not relieved from such burden by having possession 
of the property under claim of ownership, when the same 
ig attached. [d......ccceesecscceeseteeccecnsncaccucecsecaterseseseesess 


Opening and Closing. 


1. 
2. 


Proponent of will entitled to. Seebrock v. Fedawa .....s000 


Plaintiff entitled to, whenever he is required to introduce 
any evidence in support of hiscase. Mizer v. Brislol........ 


Option. See Conrract, 4. 


Order. See FINAL ORDER. 


Ordinances, 


1, 


~ 


» 


In cities of second class over 5,000 may he passed by vote 
of one-half the council with concurrence of the mayor. 


12 


55 


551 


436 


138 


Magneau v. Fremont .........0c0ceeseee Si sas Vogassetbescessveuseoes 848-50 


When imposing a fixed sum on each of several occupations, 
do not violate the constitutional requirements of uniform- 
ity im taxation. Td.........cccscesecccccsevcsececcsececenseseesessens 
Clause in, providing penalty of imprisonment for violation 
void; but other provisions thereof are not invalidated. Id. 
Bailey vV. State.....ccsceccccessccsscacerscccevsscesovceesenscsnenssssesene 


. Passage of, proved by certificate of village clerk, attested 


by his official seal, Bailey v. State.....ccccecsoeecrerevscerssees 


Parties. 


1. 


Either the county or county board is a proper party plaint- 
iff in a proceeding to compel the county clerk to account 
for fees received by him and which it is his duty to report. 
State v. Kelly. .ccoceceressccecenccecnecsscesssseceeteveseeeseseseseersseee 
Owner of equity of redemption a necessary party to fore- 
closure of tax lien. Alexander v. Thacker.........0.c000 a desess 
Action should not be dismissed on sustaining demurrer for 
nou-joinder of parties defendant, without giving plaintiff 
an opportanity to bring in absent parties. Jd. 


Partnership. See NEGOTIABLE INSTRUMENTS. 


1. 


2. 


Testimony found to show that incomiug partner assumed 
liabilities of retiring one. Richards v. Hene....... Testeuee seni’ 
Firm bound by representations and warranties of a mem- 
ber, and the warranty of one partner may be proven under 


854 


859 


579 


617 


262 
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an allegation that it was made by the firm. ldridge v. 
Hargreaves ....cessceccavevenersccccece ceuveesnscsees a ravssssuseasone ss 638-9 


Party Walls. 
An agreement by the owner of a vacant lot, which supports 
half the wall of a structure on an adjoining lot, obligat- 
ing himself and his grantees to pay part of the costs of 
the wall in order to use it, constitutes an incumbrance. 
Burr v. LaMaster..cccccecscccecscccesesceccesccsvesscsvessteecsesees 693-8 
Penalty. See AcrIons. 
Personal Contract. See Contracts, 6. 


Personal Injuries. 7 
1. From unsafe highways; municipal corporations held liable 
for. Kinney v. Tekamah........ emia easeeesteras Garver iebecaee 607-8 
Omaha v. Randolph 0.006 ese essa ec disenseeerssoes Sstecs ss sebteseseeve 703-4 
2, When received by workmen from unsafe appliances neg- 
ligently furnished by employer, latter is liable. U. P. R. 
Co. v. Broderick ......cccceccsees Seasneecasis oe vesccevevenessnoneesesonoe . 739 
Petition. See PLEADING. 


Pleading. See AMENDMENT. APPEAL, 2. COUNTER-CLAIM., 


INFORMATION. 
1, Liberal construction of. German Ins. Co. v. Heiduk...,..... 300 
Pefley v. TORNION w.ceccccsseevsececsesenes sevadeitves dele Teatadecsuve clase 529 


2. While it is not good practice to make a mere exhibit a 
part of a petition, yet if facts in the former, together with 
those set forth in the petition, state a cause of action, a 
demurrer should be overruled. Pefleyv. Johnson.........06 - 529 


3. Material allegations well pleaded and not denied takeu as, 
true. Linch v. Eckles....cccsesecesneeceoeee t beeececesseseeseee 741, 752-3 
4. Facts pleaded as matters of information and belief, and 
not positively, may be objected to only by motion; not by 
demurrer or effort to exclude testimony. Jfyers v. Bealer, 283 
5. One good count in a petition will not sustain a verdict 
rendered upon a count that fails to state a cause of action. 
Greenwood v. Cobbey ..... webdesvasvusesshesctuedieiceestebeetiorvestece “OGL 
6. A general demurrer to a petition containing more than 
one count must be overruled if any count is sufficient, 
Alexander v. Thacker .......ccccessceeceesccceevaneeeneeanees rere 618 
7. Where there is a misjoinder of causes plaintiff should be 
required either to elect upon which he will proceed, or file 
a separate petition aud docket an action for each cause. 
Id. 
8. An allegation in one count may be referred to in any sub- 
sequent pleading or count of the same pleading, and, by 
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13. 


14 


16. 


17%. 


18. 
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proper reference, be made a part thereof. Eldridge v. Har- 
GVEDVES 1. serssecrnseerecscones os eens eerrerreriyy seevestonesrsescesereeas 641-2 
Under an allegation tbat a certain warranty was made by 
a firm, competent to prove that it was made by a member 
thereof. Id .......0.0.+- Seovaies sukeesessesens ne Veasddsvevessete ceseeeess 645, 


. Sufficient in such case to establish any one of the mate- 


rial representations averred. Jd........ sesvesoee seteeeeees eiscvses 639 


. Answer in action for breach of warranty, keld, sufficient 


to constitute a counter-claim. — Td......-.cecsseesceveneeeeeaces 641-2 


. Testamentary capacity need not be specifically pleaded; 


mere allegation that instrument is the will of the testator, 
sufficient. Seebrock v. Fedawd........eccece serene oe resecessase eeee 436 
Contestant of election must designate in his petition par- 
ties alleged not to be legal voters. Todd v. Cass County...841-2 
Action tor breach of warranty in sale of abstract books, 
etc.; motion to make petition definite and certain by 
pointing out alleged errors in the books, Aeld, properly 
overruled. Crowell v. Harvey ......+e.00+ den erecseesecesseessscesOTQ—O 
Facts constituting an alleged defense to a judgment, in an 
action to enjoin the same, must be pleaded so that it may 
appear that a retrial would probably result differently. 
Hartford Fire Ins. Co. v. Meyer ......ceeceseeseceveeeeesee0#135, 136-7 
Semble, That if an answer sets up inconsistent defenses, 
and plaintiff goes to trial thereon, either in district or 
supreme court, without objection, he cannot insist that 
defenses be rejected because of inconsistency. Deseret 


Natl. Bank v. Nuckolls .......cscccce cccscons csvseceeecerrensteecceced COE 
Matter pleaded as a counter-claim, held, properly stricken 
from answer. Brugman v0. Burric.ccccccccccseccccssecseccsesecees 417 


Objection to counter-claim as a defense may be taken at 
apy stage of proceedings in review. Id......c..ccessessecueees 420 


Practice. See AMENDMENT. DISMISSAL. EVIDENCE. PLEAD- 


1, 


2. 


ING. SUPREME CoURT. TRIAL. 
Court may take case from jury where there is no evidence 
presenting questions of fact. Hall v. Bank..........0..s00006. 108 
Plaintiff is entitled to open and close whenever he is re- 
quired to introduce any evidence in support of his case. 
Mizer v. Bristol ..... 
Seebrock v. Fedawa 


Preference of Creditors. 


1, 


Blanket mortgages on entire real and personal property, 
to one creditor excluding others, aud disproportionate to 
former’s claim are fraudulent. Brown v. Work...........06. 803-4 
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2. Of creditor who has reasonable ground to know of his 
debtor’s insolvency, void, if made less than thirty days be- 
fore assignment. Bunks v. Barb Wire Co....... svete esneaeted 131-4 

3. A husband may prefer a bona fide pre-existing debt owing 
to his wife, though she kvew he was being pressed by his 
creditors. Ward v. Parlin........ Fadvavensdediabaaavsosacsiosss ove. O84 


Presumption. See BALLoTs. CHATTEL MoRTGAGES, 3. 
OnuS PROBANDI. 
Principal and Agent. See MrcHanics’ Liens, |. 
1. Apparent authority defined. Oberne v. Burke ......... ssorne 59D 
2. Authority to agent to buy, ship,and advance cash for cer- 
tain commodities does not authorize him to guarantee, in 
the name of the principal, the obligation of a third party 
for the purchase of cattle, Td...........csccceceeceeee ser erenes 587~92 
3. Clause in insurance policy limiting powers of local agent, 
upheld. German Ins. Co. 0. Hetduk.......cccccccccecee ceseese 296-7 
4. Principal cannot ratify part of agent’s acts and reject the 
balance. Walker v. Haggerty.c.c.ceccscssevsnsecevessevsersseesere lt 2o-8 
5. Railway company bound by false representations of its 
agent as to the intended location of a depot. Wullenwaber 
De DUNAQED ca icra cactus Woreisudedaiis bodes vesncesassiaatansacssswsleeeees 877 
6. Representations by such agent as to intended use of land 
purehased for right of way, may be proven to show pur- 
chase of deed given therefor. Donisthorpe v. RB. Co......060 146 
7. Sale of liquors on Snoday by agent, or one authorized by 
principal to sell at his place of business, renders latter li- 
able, though he is absent. Martin v. State.......0..000006.5L1-12 
Principal and Surety. 
Action against sureties on contractor’s bond; defense, changes 
in plans and specifications; sureties, held, not to be released 
by change of frontage of building, nor by premature pay- 
ment of contrgctor, the latter defense not being pleaded 
in the answer; testimony as to what original specifications 
were, conflicting, and verdict against sureties sustained. 
Dorsey v. McGee ...... 0.000 pavecbicetbeecsate’s ccessaeersiveerees 662-4, 667 


Probable Cause. 
C., B. & Q. BR. C0. v. Kriaki....cccesccccseeseees seersereecetonsesseeesee QOD 
Probate. See WILLS. 


Quorum. 
Of council of cities of second class over 5,000; what consti- 


tutes. Magneau v. Fremont os cccsssccssesecsseeee sendeedstcetiad 848-50 


Railroads. See Bonps, 3-5. Damacus, 2,8,9, Carriers. 
Riguy or Way. 


920 INDEX. 
1. General duties as to fencing at crossings discussed. O. & 
BR. Vi. BR. C0. . SQverin ...csccccscceve secensecscessssssevessectserzeese BIS 


wn 


. Are not required to construct cattle-guards at private or 
farm Crossings. Id.......sececcssoseersesscarerececeevereeesenesraes OED 

3. Are not required to fence that portion of their depot 

grounds outside city limits, the remainder being within, 

upon which abuts a platted addition; the grounds being 

constantly used and necessary for railroad business. C., 

Bi & Q. RB. Co. v. Hogan... eccecececsceeseeees wasesates sesacsecesee 687 


4. Special damages caused by, to abutting property, and not 
sustained by the public generally, may be recovered for. 
O. & Nv Pe BR. Cov 0. Fanecele ...ccsccecsssssccncccccevecscesasvereres 298 
Injuries resulting from smoke, soot, and cinders from 
passing engines are proper elements of damage. Jd...278-80 


ou 


Real Estate. See ConvEYANcES. INCUMBRANCES. 

1. Deposit of building material on a lot, held, not to establish 
a contract for sale of the lot between its owner and owner 
of material, nor to constitute possession amounting to part 
performance, so as to take the contract out of the statute 
of frauds, nor to constitute notice to a suhsequent pur- 
chaser. Hunt v. Lipp......coocserecssecceterseees Fishsvetacededesces 486-8 

2. Offer to sell, conditioned, among other things, on pay- 
ment of a note within six months; held, that this was 2 
condition precedent; that it had not been waived; that 
the offer, unless continned, must be accepted withiu six 
months; and that upon failure to do so the party to whom 
it had been made was not entitled to specific performance. 
Schields v. Horbachn...scswssscesevereesens se seeceneeeven succes ees ees 040-4 | 


Recording. See CHATTEL MortTGaGéEs, 4. : 

1. Sole effect of sec. 26, ch. 32, Comp. Stats., upon unre- 
corded, conditional Jeases of personalty, where lessees 
are neither judgment creditors nor purchasers without no- 
tice, is to place them on an equal footing with conditional 
sales, Norton v. Pilger ..cccsececoe svevesescsscsecesacens + vereeeee 867-8 


~ 


Prior recording will not supersede necessity of proof of 
good faith, required by sec. 11, ch. 26, where sale is unac- 
. companied by delivery. Td...ssscccseessescecereeeteesssereseeees 860 
Failure by a wife to record conveyances from her hus- 
band does not estop her from claiming under them, if 
creditors are not prejudiced. Ward v. Parlin ...cccccoosceses 384 


~ 


Records. _ : 
Of a judicial proceeding, admissible against any one not a 
stranger thereto. Dorsey v. McGee .......seceeeeee dele sbeseides 670 
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Redemption. 
Of mortgaged property sold before the debt became due. 
Edling v. Bradford ...cccsscccoccsecsccecesccssen esacenenseeees eceers O0S-4 
Referee. 


Should sign and settle bill of exceptions in case tried before 
him; not duty of district judge to do so. Stale v. Gas- 
Vt. ceccees deccceesesereeseeesccensoesves denesesoeneseseceres soeveoecceces 653-4 


Reformation. See DEEDS. MISTAKE. 


Remittitur. 
Made a condition of aftirmance. Fitzgerald v. Richardson... 373 


Removal of Causes. 

From state to federal court, cannot be effected on ground of 
local prejudice, unless amount in controversy exceeds 
$2,000. Bierbotoer v. Miller...cccccccccsecsnccscvssasscvesescessees . 161 

Replevin. 

By wife, of personalty owned by her but incumbered by her 

husband, Ashby v. Greenslate........ssesesersscccsrerseestseseers BOO 
Res Adjudicata. 

Subject-matter of suit for specific performance, held, not to 
be, on account of former action of ejectment. Uppfalt v. 
WoerManterrereccrsrscscscrserstsersecnsseensasesocecssceesvscesesenes O45 


Rescission. 
1. May be effected by either party to a contract without the 
consent of the other. Hale v, Hes.....sscssscerooeee er ree 55-6 


2. Measure of damages for such rescission, held, to be the 
profits to be realized under the contract. Id..........cccc0008 61 


Resulting Trusts. See Trusts, 4, 5. 


Review. See APPEAL. ERROR PROCEEDINGS. SUPREME 
Courr. : . 
1. Questions not raised below, not considered in supreme 
court. South Omaha Natl. Bank v. Chase.........seeseveseee.430-6 
2. A judgment against which the sole error assigned is that 
it is contrary to the weight of evidence, will be affirmed 
where testimony is conflicting. Curry v. Metcalfe.......... . 256 


ed 


Finding of jury, as to damages, not reviewed where a 
view by it of the subject of the litigation introduced a 
new element into the evidence which could not he pre- 
sented by bill of exceptions. U.P. &. Co. v. Marston..... 253 


4. Where bill of exceptions was not signed by judge until 
long after statutory time, alleged errors at trial will not 
be reviewed; only sufficiency of evidence considered. 
Seward v. E1enck..seccsccscscsnsevecssnevenessareccene oak see eedessaseces 716 
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Frrors not assigned in petition in error will not be con- 
sidered in supreme court. Stevens v. Carson. ...........ccc0eee 
Alleged errors, matters of exception, and affidavits used 
below must be preserved by bill of exceptions. J3feCarn 
De COO CY vasa ciarencvels écveStes vexveiesobedivavevecevessvetes ovasdaseassiers 
A stipulation stating that a transcript may be accepted as 
a bill of exceptions will not be accepted by the supreme 
conrt. Id. 


Right of Way. 


1. 


Sale. 


Where land is deeded to a railway company for, upon the 
representations of its agent that main line only should be 
built thereon, and side tracks are laid, the purpose for 
which the deed was executed may beshown. Donisthorpe 
VW. BRB. CO ecceeeeee Soncbssseceagedesssedcesesceevosdiecd Sevesessateesseaes 
Special damages due to the construction of side tracks, 
and in excess of those arising from the operation of the 
main line, may be recovered for. d.......... oheeeenensseer scons 


See CONDITIONAL SALE. WARRANTY. 


Schools. 


1. 


School districts may sue and be sued, but are quasi, rather 
than real municipal corporations. Frans v. Young......... 
The district moderator is not required to take an oath of 
office. Id. 


. Nor does his failure to file a written acceptance of office 


forfeit title thereto, if he perform its duties. Id............ 
Land conveyed by legislative act, ia trust toa city, “for 
the purpose of a high school, college, or other institution 
of learning” onJy, cannot be used for a mere primary 
school. Whitlock v. Omaha School Dist.....cccccecscvesccsceeee 
Words “high school” as nsed in the act, mean a school 
where higher branches of common school education are 
taught. Id. 


. Substitution by later act, of board of education for board 


of regents for such high school, does not change character 
of trust; merely body which administers it. Jd. 


Service. See APPEARANCE. GARNISHMENT, 3. 


Set-Off. 


1. 


2. 


Special benefits to residue cannot be set off in an action 
for damages for land taken in opening a street. Omaha v. 
Howell Lumber Co.....cccccccrsresvees ekebas stares desesacaesavecy weiss 
Omaha v. COChran......ccccesscccecersecosceese dbee ec eeeieese fecdeseses 
Damages for failure to complete a building according to- 


552 


566 


146 


363 


364 
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633 
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contract may be set off in action to foreclose mechanic’s 
lien, and Jatter attaches only for amount due after dedact- 
ing such damages. Millsap v. BaUl........ccesseccesreesceesesceee TSE 


Sheriff’s Sale. See JunicraAL SALEs. 


Sidewalks. : 
If owned by private individuals, being a continuation of those 
owned by the city, latter is liable for unsafe condition. 
Kinney v, Tehama. i... cscccccsecsccsceesceuseecsececeesssevensanees 607-8 


Special Benefits. See STREETS, 2. 


Special Findings. 
Must be requested before error can be predicated upon refusal 
tosubmit. Davis v. Giddings.....cccccecsecoeoee- oeatieds iienceete 215 


Specific Performance. . 
1. Party not entitled to, who failed to accept an offer within 
the required time, and was not bound by its terms. 
Schields v. Horbach.......sccceccsscsecccscneccecsceusesecusserseseesece 544 
2. Cause of action for, need not be pleaded as counter-claim 
to ejectment; suit may be brought thereon separately, 
plaintiff being liable for costs. Uppfalt v. Woermann ...194-5 


Statute of Frauds. Se> FRAUDULENT CONVEYANCES. 
1. Verbal contract to buy and divide between the parties 
baled hay worth more than $50 is within the statute and 
void. Mace v. Heath ........cccccessesceeseves oonsedecsseecesees 621, 623 
2. Deposit of building material on a Jot, held, not to consti- 
tute possession amounting to part performance of a verbal 
contract for sale of the lot, so as to take the contract out 
of the statute of frauds. Hunt v. Lipp ......cecseceesereeeee 487-8 
Statute of Limitations. See LIMITATION oF ACTIONS. 
Statutes. See Table, ante, p. xliii-xlv. 
1. Purpose of sec. 11, art. 3, of Const., relative to subjects . 
and titles of acts, discussed. K. C.& O. R. Co. v. Frey...791-2 
2, Ch. 60, Laws 1881, p. 267, providing for liens of laborers 
and material-men, not in conflict with such coustitutional 
provision. Jd. . 
3. Subdiv. 8, sec. 52, art. 2, ch. 14, Comp. Stats., authorizing 
cities to levy and collect occupation taxes, not repugnant to 
secs. 1 and 6, art. 9, Const. Magneau v. Fremont.........851-4 


Stipulations. 
1. When verbal and made out of court are unenforceable, 
Hale v. Tess ......sseccceeee essoscane Wa psieensaae tes seedsiveyecvednceetves 4v 


2. Cannot be accepted by supreme court in lieu of bills of 
exceptions. McCarn v. Cooletjes..ccscccesecsereccsseeeee veveseeees 556 
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Stockholders. See LIMITATION OF ACTIONS. 


Streets. See LimiTATION OF ACTIONS, 1. 
1. City held liable for unsafe condition of. Omaha v. Ran- 
AOlDN ..cesecorserees seaedebeseeuaeces eee cata Vasebsvess sosbegecteaieee 103-4 
2, .Where land is taken for, by municipal corporation, owner 
is entitled to value thereof without deduction for special 


benefits. Omaha v. Howell Lumber Co....... seecseveee eoseeessBBO—U 
Omaha v. Cochran ......+ a cbebseevscccestesacvessnsneatens Savesesaseete 638 
3. City has power to vacate. Lindsay v. Omaha ........0.000 517-20 


4. Title to, when vacated, is in municipal corporation; not 
in owner of abutting property. Zd........csecccscsescecceecoeee O1T 
5. Such owner is entitled to damages for injuries not suffered 
. by the community at large; but such remedy is presumed 
to be adequate, and in the case under discussion, applica- 
tion for an injunction as to the sale of vacated ground de- 
nied. Jd. 


Sunday. 
Sale of liquors on, by agent; principal held liable though ab- 
Sent, Martin v. Slate .......ccccccsccscceessecsecrecusceecessesessOLI-12 


Supreme Court. See APPEAL. ERROR. PROCEEDINGS. RE- 
VIEW. ‘ 
Death of plaintiff after submission of cause in; certain 
rights of defendant left undetermined; cause remanded 
to district court for final settlement. Thompson v. Thomp- 
BON evreree eeeescnceetoons oseeees eee ceneeceescresee sense sicaithecsvecassaessis 492 


Sureties. See InsoLvENcY. PRINCIPAL AND SURETY. 


Tax Liens. 

1. Absolute title free from, acquired by adverse possession 
for ten years. Alexander v. Wilcod.....ccccscsccscsseesecsesseee 195 

2. Owner of equity of redemption a necessary party to fore- 
closure proceedings. Alewander v. Thacker.........cccececsses 617 

3. Where Jots are held under, damages cannot be recovered 
for lessening plaintiff’s security, by opening a street 
through the lots, if the value of the parts not taken ex- 
ceeds the amount of the tax lien. Alexander v. Platis- 
MOULD A. ercceceseesonceesenscecereneaens debuesbeaseabs vente’ seeseeeved 19-20 


Taxes. See OCCUPATION TAX. 
Tax Titles. 


Tax deed issued more than five years after time to redeem, 
invalid and creates no lien. Alexander v. Wilcow:.....793, 797 


Tenancy. See LANDLORD AND TENANT. 


Testamentary Capacity. See WIttLs, 4, 5. 


INDEX. 925 


Transcript. See APPKAL, 5. 


Trial. See APPEARANCE. BILLS OF EXCEPTIONS. EVIDENCE, 


23-8. FINDINGS. NEW TRIAL. REVIEW. VIEW. 


. Where plaintiff is required to introduce any evidence in 


support of his case, he is entitled to open and close. Mizer 
UV. BristOl..coosesscscseosereccreces saeeces seseescevccscecereces saaceeceenes 


Proponent of will entitled to open and close. Seebrock v. 
Fedawa ....... dasachavcostecasecs Seseeeetees Oe cece seeeceeense tone 


. Statutory order of introducing evidence may be varied. 


Gandy v. Early ....cccscceseeceeee ila basdSess's teaaadcasesioaese ie’ 


. Where plaintiff is allowed to offer proof on rebuttal, de- 


fendant may introduce evidence in reply. Jd. 


. Permitting amendments and reopening of case for further 


testimony, held, not reversible error. F., Z. & M. V. B. Co. 
VD. CUM vreeeeeees ouenees seeeasenseseoeenseseoes dadce tetdens Sag 


. Language of a judge, not becoming but evidently without 


effect on the jury, not reversible error. Black v. R. Co... 


. Where there is no evidence presenting questions of fact 


the court may take the case fromthe jury. Hail v. Bank, 


. Error for court to direct verdict where testimony is con- 


flicting upon a material fact. Houck v. Que ....cccssecseveeee 


. On a jury trial, either side has the absolute right of argu- 


ment where a material fact is iu dispute. Td....... a ensseece a 


Trusts. See CHATTEL MorTGAGES, 5. 


1. 


» 


Land conveyed to a city, in trust, by legislative act, ‘‘ for 
the purpose of a high school, college, or other institution 
of legrning,’’ cannot be used for a mere primary school. 
Whitlock v. Omaha School Dist........+. diicesicnes eo rosenene 


. The words ‘‘high school,’’ as used in the act, mean a 


school where the higher branches of a common school ed- 
ucation are taught. Id. 


Substitution by later act of board of education for board 
of regents of such high school, does not change the charac- 
ter of the trust; merely the body which administers it. 
Id. 


. Atrnst results in favor of a party who purchases lots with 


his own means, but directs the deed to be made to his 
mother. Detwiler v. Detwiler.......... bea césyecancautituasispsecelses 


But if the transaction is so directed in order to defraud 
creditors, the cestui que trust cannot enforce snch trust, but 
the legal title which he afterwards acquires is free from 
claims of other heirs of his mother. Id. 


436 


186 


8 


208 


103 


116 


117 


338 
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Usury. See NATIONAL BANKS. 
Partial payments on a note drawing more than legal interest 
will be applied on the principal. Hall v. Bank.......0:..0.0. 108 


Variance. 
Held, Not to exist in an action as brought in justice’s court, 
and afterwards tried in district court. Rickards v. Hene... 22 


Vendor and Vendee. See Notice, 2. 
Lien, for purchase money, of vendor of land on which build- 
ing is erected, held, to be inferior to lien of laborer, me- 
chanic, or material-maon. Bohn Mfg. Co. v. Kounize...... 725-7 
Hilla ip 0. Ball arcerseccersecsersrecesesssssssccessssssececnsescossvesees TS 


Vendor’s Lien. See VENDOR AND VENDEE, 


Venue. 
Peremptory writ of mandamus may be issued at chambers by 
district judge to another county than one where he is 
Sitting, Linch v. Eckleg w..ccsavecccecsecseseesseveesoresessveoesee F428 


Verdict. See ERrork PRocEEpinas, 2, 3. FINDINGS. 


View. 
Finding of jury based upon, not reviewed by supreme court. 
U. P. BR. Co. 0. Marston... .cccscccorerserecceereccecencessvcseccscese 203 


Villages. See ORDINANCES, 3, 4. 

Trustees may, by ordinance, prohibit sale of liquors within 
corporate limits, and impose, as a pena!ty, a fiue of not 
more thau $100, with imprisonment in default thereof. 
Bailey v. State ....... devs siedeye ceseer casseaseeecescsereccsserceeterss OES 


Vis Major. See Act oF Gop. 


Voluntary Payment. 
Satisfaction of the judgmeut of a court of competent juris- 
tion is, and money so paid cannot be recovered back while 
the judgment remains in force. Deseret Nutl. Bank ». 
NUCKOUS .rsscssvccesecccsesesenseenece te seeeeees ssseseeeeersees 404, 768-71 


Waiver. See Contracts, 5. Lzasss, 7. 

1. Proof of loss required in an insurance policy may be 
waived. Hartford Fire Ins. Co. v. Meyer.......ssse0 ssrevseesse 135 

2. Appeal is, of errors by magistrate in trial for violatiog 
village ordinances. Batley v. State .....cccsccscecscccesssecseees 857 

3. Consent by appellee to trial is, of error in raising new is- 
sues on appeal from county to district court. First Nail, 
Bank v. Cargo. ...cccrcccocccecersevccccovscncvesicecs sosvestecsee eases 107 


Warranty. See PLEADING, 9-11, 14. 
1. Not presumed to be parol], where, in an action on, peti- 
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tion is silent as to the form; if written, it is admissible 
under such pleading. Watson v. Roode......ccccssssccscesseeses 268 


. Purchaser must have relied upon, in order to maintain an 


action for breach. I[d.......cecssscnsseres vereee boas Sentaanstaeveses 276 
Vendor is liable for patent defects if he sostipulate. Jd... 271 
Where a written warranty states that a horse is registered 
in the Stud Book of England, vendor cannot introduce 
testimony that he informed purchaser, prior to the sale, 
that the horse was not so registered. Id. ......se,sceseesereee QQ LS 


. In action for breach of, alleged to have been made by a 


firm, competent to prove that one member of the firm 
made the warranty. Eldridge v. Hargreaves...... crerescrcces 645 


. Sufficient in such case to establish any one of the material 


representations averred. TId...... saabandecadeesenae Shganceralaees +. 639 


Testimony to establish an offer to compromise claim for 
breach of warranty, inadmissible. Jd............csesssseesessee 647 


. In action for breach of, not competent to prove represen- 


tations as to the same kind of goods by one person to an- 
other, neither of them being parties to the action. Id..... 648 
Instructions in action for breach of, examined and ap- 
PFOVEM., Td...cesessecsceeserecesenees ae eedens ee ciseeee cate aeeicees «648-51 
In sale of abstract books. Crowell v. Harvey.....sccosseoee 


. 


Are not admissible in evidence before death of testators, 
to show title in devisees. Thompson v. Thompson............ 492 


. Undue influence defined and discussed. Seebrock v. Fed- 


AWA ...000. Wecuacoeeavaddconted ssdenteebier ves sedsadievecsosbaeesseniseceeeses enanice 


. Burden is upon proponent, both in wants ‘ead district 


court, to prove testamentary capacity. Id.......sess0e000e 431-2 
Testamentary capacity need not be specifically pleaded. 

Td... ..avercsceees oiuedevevseescdedaseseaaveceess Seadsiaetettas sevancesssance 436 
Proponent is entitled to open and close argument to jury. 

Id. 


. Liberal provision by testator for some of his children to 


the exclusion of others, not to be regarded as an indica- 
tion that will is result of undue influence. Td....... erensese 440 


, Failure to revoke, where testator lingers several months 


after execution of will, an indication of its validity. Jd... 443 


. A codicil confirming a will wholly orin part, amounts to 


a republication of the will and brings it down to the date 
of the codicil. Hawke v. Ewydrt.....cccscescccvesscosscen casero l58-60 
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10. A devise to ason conditioned on his abandoning certain 
bad habitsis valid. Jd........ addugecoedctogiceeaveveccdadedeecedeaer 150 
11. But a further condition in a will that the devise should 
not vest until devisee should abandon a weman, to whom 
he was already married, is void, and, without observing 
it, devisee is entitled to his Share. Jd............ccceceeeeesennes 160 


‘Witnesses. 

1. Should not be allowed to refresh memory by memoranda 
unless made at or near the time the transactions occurred. 
Weston v. Brown ..cecccrcccssevsvccessoeseccnseees seas edaddses asbas vans 612 

2. Party bound by answer of his own witness and cannot call 
another to contradict it. Farmers Loan & Trust Co. ». 
Monigomery........ seston sos uve sdosce she seteae sdeseuenssesteseete aueaees 39 

3. In order to impeach, by proving alleged contradictory 
statement, attention must be called to latter, its time, 
place, and circumstances. Ld .....ccessccceseceecneeseseesereensiee 34 

4, Falsity of any material part of a witness’s testimouy, war- 
rants jury in disregarding the whole unless corroborated. 
Walker v. Haggerty .....ccccscccseesees seen veescereceees sev oeesseres 
Watson v. R00de.......crvescaccssececnnccvensearscteresec:neesessevcsere 264 


Words and Phrases. See JuprcraL SAEs. 
1, ‘‘Apparent authority” of agent defined. Oberne v. Burke, 592 
2. “Causeway or other adequate means of crossing ’’ as used 
in sec. 106, ch. 16, Comp. Stats., construed. O. é R. V. R. 
C0. . Severin .....csrecvcsecccscccan svccencncceeerteensssesseesesessess OREO 
3. “ District’? as used in sec. 1, art. 14, Comp. Stats., means 
a judicial, not a school district. Frans v. Young ............ 363 
4, “High school,’? as nsed in act donating Capitol Square to 
city of Omaha, means a school where higher branches of 
common school education are taught. Whitlock v. Omaha 
SChOOL DIVE... .iseccssesesoneecsecanseesscnrssiecetseedesssveeveesesse sevee B22 
5. “Probable cause” defined. C.B. &Q. RB. Co. v. Kriski...... 235 
6. “Undue influence’ defined and discussed. Seebrock v. 


FOdAWG ...ccccesseecoecserecees Sodeiesedaciestweeesesed te seeeseenvocse + 437-9 
7. Words “True bill,” omitting “A,” indorsed on an indict- 
ment, sufficient. Martin v. State ........ccsccecee daasecoeeesaees 509 


8. The words “ordinary” aud “reasonable,’’ as used to de- 
fine the degree of care required of a common carrier of live 
stock, when overtaken by the “Act of God,’ are used in- 
terchangeably, and either word expresses the degree suffi- 
Ciently. Black v. BR. Cossccccccsscrssreserrsseseccsenvcesesevesveeess 206 


Writs. See VENUE. 
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Written Instrument. See ConstRUCTION. 
1. Held, Not to convey title to land described therein. Nor- 
MARV. Will... .0.csecereveee seccccccereccece ee sereseveseB02, 313-14 
2. Existence of, as evidence of acontract, does not forbid proof 
of a distinct oral agreement as a condition to the written. 
D (: Dene etary Seteceusutes {sevens lsndevienteasUbvesees lined desvarede 316 
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